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Inſtitute of the Laws of SCOTLAND, c. 


N. B. That Obſervations on the Law of England are ſubjoined to each Title of the ſecond and 
third Books, (except the laſt Title of the third) and to ſeveral Titles of the fourth; and 


ſuch as want them are thus marked *. 
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AT publiſhing the Firſt Volume, it was thought (as ſuggeſted in the Preface) 

that the Remainder of the Work might convemently be compriſed in ano- 

ther ; but, thro the Variety and Copiouſheſs of the Subjecti, it is drawn out to 

5 great a Length, that this could not be done without felling it to an immode- 

rate Bulk. Wherefore I have concluded this Volume, with the Title upon Judg- 

ments or Decrees of Courts, which makes it of the like Size with the firſt. And 

the nine Titles which ſtill remain, together with the Contents and two Indexes, 

will be contained in another ſmaller Volume. The Contents is, in a manner, 4 

: Compend of the whole Treatiſe, and will give, at one View, an Hint of all the 
- Principal Matters treated on in this large Work. And there will be one Index 
| to the whole, ſo far as concerns the Scots Law, and another as to the Obſer- 
vations pon the Law of England. Some Terms are uſed in the one Law un- 
known in the other, and as I had kept them diſtinct throughout, they could not 

well be blended together in one Index. 


AND as i hath ſo happened that the Author is as generally known as if his 
Name had been originally prefixed to the Work, it is now added in the Title, 
to avoid the Imputation of an wu Modeſty, by pretending longer to conceal 
the fame. 
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AGE 328. Line 6. for (actual) read, active. Page 479. Line 3. add, to. 
b P. 374. Fe 2. for (turtius) r. tortious. 8 35. for (clincable) r. declineable. 


P. 480. L. 
P. L. for (executor) r. exeoutors. P. 676. L. 9. in princip. dele, is. 
oe IN i | P. 681 L. 3. place the punctum before (only). 


P. 467. L. 9. dele, Or. 
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T IT. VIII. 


kalen cal Benefices Patronage, Tithes, Sripends, 2 other matters 


relating thereta, 
SECTION T The general nature of 22 Benefices, 


; CCLESIASTICAL Benefices juſtly merit- our regard and 
E. attention; for as to lands, and other temporal intereſts that 
3 belonged to them, they are holdings of great importance ; 
and as to the Tithes, theſe are a kind of endl ſervitude on the 
fruits, impoſed by public law: and therefore, whether we conſider 
the Temporality, z. e. the lands and baronies, or the Spirituality, z. e 
the tithes that belon ged to church-benefices, they may be — 
treated on here. I ſhall not minutely deſcend into all- the queſtions 


which concern benefices ng d tithes, for that would require a parti- 


cular volume; I ſhall only conſider them ſo far as they may lead to 


„The chief 
f ject of this 
title; eccleſi- 
aſtical hold- 


the knowledge of Eccleſiaſtical holdings, and the preſent ſtate of 


tithes, and HA 4 a ſtipends with us. Ar the ſame — I ſhall treat of 


> patronage of churches, which has a natural relation to benefices, and 


of other matters touching eccleſiaſtical livings, tithes and ſtipends. 


| Tuxsx benefices are termed Eccleſiaſtical, in contradiſtinction to 
temporal benefices of feudal tenures, which originally were Benefices. 
Under this denomination are comprehended alle eccleſiaſtical livings : 
they are called Bene a becauſe they originally proceeded from the 
bounty and benevolence of thoſe who xk. 


ſolel 4 their grant, who therefore became patrons of ſuch church- 
Vor. II. A es, 


wed churches, and were 


„ 


— — — 
- 
993 a——_— 


2 An Inſtitute of the Laws of ScoTLanD. Book II. 


es, as ſhall afterwards appear; and ſtill the conceſſion of them muſt 
be free and gratuitous, otherwiſe the crime of Simony is incurred, 
whereby the ſettlement is void, and the purchaſer declared incapable 
of that or any other benefice: this holds by the canon law, even tho 
the conſideration was given or promiſed without the knowledge of 
the perſon in whoſe favour the benefice is procured *; for, other- 
wiſe, mercenary ſettlements could not be prevented. 


3. The ani - ANTEENTLY eccleſiaſtical revenues were divided into four parts, 


m _ Ea whereof one was allotted to the biſhop, another to the clergy under 
church-bene- 


fices, and 


how thereaf- fourth to upholding the fabric of the church *; and ſuch diſtributi- 
ter ordered. on took place in France, by the ordinance of Charles the Great, who 
firſt brought church-livings under a regular ſettlement there, as we 
are informed by an accurate author ©: but thereafter church-reve- 
nues becoming very large and extenſive, they were put into diſtin 
titles, called Eecleſiaſtical Benefices, which varied according to the 
reſpective: offices, charges, and uſes whereto they were applied. 
They were the livings deſtinated for the clergy, and perſons of religi- 
ous profefſion. In order to the apprehending their nature, I ſhall 
take notice of the ſeveral diſtinctions of them that may tend to that 
purpoſe. | 


SECTION II. The ſeveral Diſtinctions of Eccleſiaſtical Benefices. 


4.The diviſi- THE firſt diſtinction of benefices I ſhall mention, is that into Pre- 
on of bene- | Jacies, and Inferior Benefices. Prelacies are Biſhopricks, Deanries, 
nees intOPre”'. Abbeys, Priories, &c. They are ſo termed, becauſe they belonged to 


hcies, andin- 


ferior bene- a ſociety or body politic, of which one had the conſtant ſuperiority, 


tices, and preſided over the reſt, and therefore was called Prelate : thoſe 


were likewiſe denominated Eccigſiaſtical Dignities, in reſpect of their 


pre-eminence. Inferior Benefices were Parſonages, Vicarages, Chap- 

lainries, &c. ſo called, becauſe they were inferior in wealth and dig- 
nity to prelacies. Epiſcopacy being aboliſhed in Scotland, and Pop- 
Iſh religious houſes ſuppreſt, all benefices with us are of the 1 5 

rior kind; and indeed divers emoluments of thoſe are ſunk into the 
property of titulars, patrons and heritors, pariſh-churches having be- 
come ſtipendiary, for moſt part, as ſhall hereafter be ſhown. 


z. Their diſ- 
tinction into 


non l thedral are theſe which are governed by a Biſhop and Chapter. The 
, : | | | 

conventual, Chapter conſiſts of a Dean, who preſides, and other members who 

and parochi- have their reſpective offices, as Chancellor, Treaſurer, &c. and Ca- 

al ; the ſtate . : 

of cathedral nons or Prebendaries, ſo termed, becauſe they have ſtated canonical 

churches. - portions or prebends allotted to them, according to their ſeveral ſtalls 


or ſtations. 


IT is ſingular, that the chapter of the archbiſhop of St. Andrews 
were the prior and convent of that city, the prior being dean, and 
the conventual brethren the other members ; the occaſion and origin 

of which is fully ſet forth by a learned and accurate author * : but, 
after that priory was ſuppreſt, and the lands belonging to it erected 
in a temporal lordſhip, miniſters of certain pariſhes within the dio- 
hs | — 


him, and a third to the uſe of the poor within the dioceſe, and the 


a C. 28. ext. 
de ſimon. 


d Canſa 12. 
queſt. 2. 
c. 23. 


c L'eſprit des 
loix, tom. 2. 
p. 449. a E- 
dinburgh, 
1750 : 


2. BENEFICES are either Cathedral, Conventual, or Parochial. Ca- 


d Hope pract. 


obſerv. tit. 2. 
925. 
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a P. 1617. 


C. 2. 
b Nov. ꝙth, 
1624. Hope. 


e. 11. 

c. 14. ex. de 
major. et o- 
bed. 

d C. 2. ext. 
ne ſede vac. 
Spotſw. tit. 
(kirkmen). 


© Dd. cap. 


f Reg. maj. 


præfat. & 10. 
g Stat. Alex. 


II. c. 2. ann. 


1 

h Stat. Guli- 
elm. I. c. 32. 
ann. 1165. 

i Stat. Rob. I. 
c. 1. ann. 
1306. 

k Stat. Dav. 
II. cap. 42. 
ann. 1347. 
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ceſe were aſſumed for his ordinary chapter * ; but they remained, as 
before, under their reſpeQive patrons b, and did not, as members of 
other chapters, require the conſent of the biſhop and chapter to 
deeds relating to their benefices, but only of their own patrons. In 
the eleCtion of an archbiſhop, certain biſhops were adjoined as extra- 
ordinary members. The chapter was a council to the biſhop, and he 
behoved to take their conſent to moſt deeds of adminiſtration, and, 
during the vacancy of a biſhopric, the ordinary juriſdiction devolved 
to them ©; but the chapter had not then power of conferring bene- 
fices, nor of granting, or even renewing, feus to vaſlals “. 


ConvENTUAL Benefices are thoſe which were governed by an 
abbot, abbeſs, or prior and convent : the conventual brethren, or 
the conſtant members of the religious houſe, were the ſame to their 
ſuperiors, as chapters to biſhops :. Some abbots and priors were ex- 
empt from the juriſdiction of the dioceſan biſhop, by ſpecial privi- 
lege, in which caſe they had epiſcopal authority within their limits, 


and were immediately. ſubject to the papal ſee : thoſe were mitred, 


and were lords of parliament, ſaid to be on account of the baronies 


and lordſhips of which they were poſſeſt, and, together with the bi- 


ſhops, conſtituted the ſpiritual eſtate of parliament : the other abbots 


and priors, ſubje& to the dioceſan biſhop in all ſpiritual government, 
were not lords of parliament ; for they were ſuppoſed to be ſuffici- 
ently repreſented by the .biſhops, to whom they were ſubject; but, 
ſince they held their baronies and lordſhips of the crown, in the ſame 
manner as the mitred ones did, it is a little ſtrange, that the one had 
the privilege to fit in parliament, and the other not: this would ſeem 
to import, that the biſhops were lords of 8 in reſpect of their 
ſpiritual character, and that therefore the mitred abbots and priors, 
who were inveſted with the ſame ſpiritual juriſdiction, fat there, when 
the reſt, who were deſtitute of it, did not. 


I pov not, but the dignified clergy were called to the king's 
great council or parliament, aſſoon as they were ſettled among us. 
We find, that the books of the Majeſty were compoſed by order of our 
king David the firſt; with the council and advice of the whole realm, as 
well clergy as others*; and more particularly biſhops and abbots are 
deſigned as members of parliament, many ages ſince : next, all the 


liberties and privileges of the clergy are declared, by an old act, to be 


in the king's protection b; and this is renewed by king Robert Bruce, 


after our long civil wars i: and, laſtly, the freedom of the church is 


expreſsly aſcertained, both as to their perſons and benefices ; and e- 
ſpecially as to their peaceable enjoyment of their tithes, on pain of 
excommunication by the church, and a fine to the king, by civil au- 
thority, upon the violators of them *. 
: | * 
 CoLLEGIATE churches, governed by a provoſt the ſuperior, and 
a college of prebendaries, are much of the ſame nature, as to their 


method of adminiſtration, with biſhopricks or abbeys, tho' they are 


was the chapel royal of Stirling, of which hereafter. 


inferior as to their juriſdiction and dignity ; and the provoſt had no 
title to fit in parliament. The principal of theſe collegiate churches 
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4 An Inſtitute of the Laws of ScoTLanD. Book II. I 
| T1 - 9. Pariſh- | A PaRocnTar Benefice or church, is that which is conſtituted for- F 
ee adminiſtring the ſacraments, and other divine ordinances, to the 1 
parſonages, people dwelling within a certain compaſs of ground, called aPariſh. 3 $ 
| or common The pariſh-church, where the biſhop has his ſeat, is his Cathedral I 
| menſal,calles Church; and all other pariſh-churches annexed thereto become 3 
| eme pa of the ſame nature, and are called Patrimonial or Menſal, de menſa 9 
1 bow ſupplied; uſcopi; becauſe the tithes, and other emoluments of thoſe benefices, | 
vicarages. go to the maintenance of the biſhop : they are likewiſe called Pro- 
r churches, as being in the property of the biſhop, as others be- 
E ging to the biſhoprick are called Common, in reſpect the reve- 
nues were applied to the common ſupport of the canons or preben- 
daries, as is after mentioned. . | 


| TRE biſhop ſupplies the cure of theſe menſal churches by Vicars, 
| ; either for life, or during pleaſure, which laſt are properly termed Cu- 
| 

| 


rates. Where the vicars are perpetual, they are ſettled in the ſame 
manner as in other ſeparate pariſhes, the vicarages being diſtinct be- 
nefices; and the vicarage, or ſmall tithes were allotted for the main- 


| > tenance of the incumbents; and ſeveral vicarages had lands thereto 
lll mortified, called Vicar-Lands at this dex. 


g 10. Parſon- OTurR ſeparate pariſhes within the dioceſe are called Parſonages, 


= and ſubject to the biſhop's epiſcopal care and juriſdiction, in reſpect 
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churches, 
both a par- 
ſonage and 
vicarage. 


11. Menſal 


churches of 


abbeys, &c. 


12. Common 


 churches,ſup- 


plied, either 
by the mem- 
bers of the 
chapter, or 
by curates. 


13. Some 
years after 
the reforma- 
tion, the li- 
mits to ſome 
pariſhes not 


whereof the biſhop is termed the Ordinary. The reſpective incum-- 
bents had originally the whole fruits and emoluments of theſe benefi- 
ces to themſelves; but at preſent they are under the limitation in fa- 
vour of patrons, introduced by the late ſtatutes after mentioned: 
ſome of thoſe pariſh-churches were both parſonages and vicarages. 


Many pariſh-churches were likewiſe united to abbeys, and other 
religious houſes, and ſo became patrimonial to the abbots, or other 
ſuperiors, and were provided by them with vicars and curates, in the 
ſame manner as biſhops provided their menſal churches. 


LasTLy, divers pariſh-churches were given by the patrons, with 
conſent of the biſhop of the dioceſe, to the chapters of cathedral 
churches, or to the convents of religious houſes, for their mainte- 
nance, and were called Common churches, and ſupplied either by 


admitted thereto, or by curates, as in menſal churches ; and ſome- 


times pariſh-churches were erected by the biſhop, with conſent of the 


patrons, into prebends of cathedral churches, and the beneficed per- 


the members of the chapter, or conventual brethren, or by vicars 


ſons were preſented by the former patrons, and became members of 


the chapter; and, at laſt, all common churches were declared to be 
of the nature of other parſonages and vicarages, and ordained to be 
conferred to miniſters by preſentation and collation ® : and now all 
pariſh-churches are to be provided with miniſters, and a ſuitable 


- maintenance out of the tithes is allotted to them. 


EveRY pariſh-church, and ſo much bounds as ſhall be found ſuffi- 


cient and e for a pariſh, and all churches annexed to pre- 
lacies, were, after the reformation, ordained to be provided with their 
own paſtors and competent livings *, Hence it appears, that, at this 

: time, 


b P. 1581, 
c. 100. 
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Tur. VIII. Diſtinction of Eccleſiaſtical Benefices. 5 


a Rebuff. 
prax. bene - 
fic. par. 1. 


benefic, ſe- 


cul. quotu- 


plex. 


time, the limits of ſome pariſhes were not aſcertained, and that one mi- 
niſter had the charge of many pariſhes. This appears ſtill more plain 
from the preamble, which fon forth, that it was difficult, in the 
e charge of plurality of churches, for one miniſter to inſtruct man 
* flocks;” and churches annexed to prelacies were entirely neglected ; 
and therefore the ſtatute provides, * that, in the gifts of the titles to a- 
ny prelacy thereafter, livings and ſtipends ſhould be reſerved to the 
© miniſters:” fo that, before this ſtatute, the titulars, and commendators 
of great benefices, gave themſelves no trouble as to the providing the 
pariſh-churches, thereto annexed, with miniſters and livings. 


Nrxr, benefices were either with cure of ſouls, or without ſuch 
cure : with cure, as biſhopricks, and pariſh-churches or parſonages. 
In theſe the beneficed perſons are bound to adminiſter the ordinan- 
ces to the people under their care, and to perform the other parts of 
their function, and ſo imply Curam animarum, or the charge of ſouls, 
Benefices ſine- cure, or without cure, were ſuch as did not imply Cu- 
ram animarum, and were termed Simple Benefices, as prebends, & >. 
The firſt were called Double Benefices, becauſe the incumbent is 
veſted with a double character; one, whereby he is intitled to the be- 
nefice, and enjoys the profitsz and the other, in virtue whereof he 


 officiates in the ſacred function: hence there is a diſtinction in thoſe 


between the office and the benefice, and a ſuſpenſion from the exer- 
ciſe of the office does not deprive one from the benefice. 


Ix the fourth place, benefices were either Secular, or Regular and 
Religious. Secular, ſuch as were conferred to the ſecular clergy, ſo 
termed, becauſe they did not ſequeſter and confine themſelves in 
religious houſes from the world : theſe were biſhopricks, collegiate 


churches, pariſh-churches, chaplainries, prebends, Cc. The Re- 


gular Benefices were ſuch as belonged to the regular clergy, who had 


the government and overſight of religious communities, ſet apart for 


b Rebuff. ib. 


c Rebuff, ib. 
ſeculare be- 
vefic, quo- 
tuplex. Gar, 
de benef. par. 
11. c. 7. $4. 


contemplation and devotion: they were called Regular, becauſe they 
were under a certain rule, preſcribed to their order by their founder, 
which they vow at their entry to obſerve. They were likewiſe 
termed Religious, as being equeſtred and ſet apart from ſecular buſi- 
neſs, in the like ſenſe as ſepulchres were called Res religigſæ among 
theRomans ; and the parallel anſwers indifferently well ; for they are 
deemed as dead to the world, and incapable of civil rights, almoſt in 
the fame manner as ſlaves were by the civil law : but theſe religious 
houſes, notwithſtanding, had their poſſeſſions belonging to Ween, 


their ſuperiors not being diſabled to acquire and hold temporal rights; 


fo that it was only the monks that were holden as dead to the world. 

When a doubt ariſes, thro' loſs of the foundation, whether a bene- 
fice is ſecular or regular, the — hon lyes that it is ſecular, ſuch 
being more beneficial to mankind d. Religious or regular benefices 
were monaſteries of all kinds, whether inſtituted for the uſe of men 
devoted to a monaſtick way of living, as abbeys and priories, or. for 
women deſtinated to a chaſte and devout life, as nunneries. 


Bur there were ſome ſecular abbeys and priories, as well as religi- 
ous*, ſuch as thoſe collegiate churches whereof the ſuperiors were cal- 
led abbots or priors, as an honourable diſtinction from others of leſſer 

Vol. II. B dignity: 


aſcettained 
how were 
they confers 
red to mi- 


niſters. 


14. Beneſices, 
either with 
cure, or with - 
out cure of 
ſouls. 


1 55 Benefices g 
ſecular or res 
gular, 


16. Provoſt. 
ries, chap- 
lainries, pre- 
bends, and 
altarages. 


prieſts officiating were removeable at the pleaſure of the founder. And 


dignity : but with us, ſuperiors of collegiate, or college-churches, 
were called Provoſts, as above, and in ſome of them termed Deans ; 
they were ſecular benefices inſtituted for the uſe of the founders. 
Many of them belonged to our kings, and others to ſubjects. A 
provoſtry included divers prebends, vis. lands or portions aſſigned 
to the canons, or prebendaries who officiated in the divine ſervice. 
Chaplainries were likewiſe ſecular benefices, inſtituted for the con- 
they-w 


veniency of thoſe who founded and endowed them : ere called 


Chapels of Eaſe, and, being built with approbation of the biſhop, were 


ſpecially termed Free chapels, and ſubject to the ſame method of pro- 


viſion as churches under patronage *. In other private chapels, the 


: tho' prieſts, in all chapels, at ordinary times, might ſay maſs therein, 


17. Thoſe 

provoltries, 
&c. were re- 
ſerved to the 


laic pa- 


trons; this 


an act of juſ- 
tice. | 


yet on ſolemn feſtivals, as Chriſtmas, Eaſter, &c. they could not ; 
for all perſons then behoved to attend divine ſervice at the parochial 
church; and, becauſe none could be baptized elſwhere, without the 


biſhop's licence, it was called the Mother-Church <. 


_ ALTARAGEsS were benefices belonging to altars, allowed for the 
behoof of private perſons in great churches ;. the mortified revenues, 
deſtinated to the prieſts officiating at them, were termed Altarages, al- 
taria ; and the donor, for whoſe uſe and behoof the privilege of the 
altar was granted, was Patron, and preſented to the benefice, in the 


ſame manner as in other benefices: thoſe altarages were frequent with 


us in times of popery, and are at this day in popiſh countries d. 


| Tuosk provoſtries and prebends, chaplainries and altarages, inſti- 
tuted for the uſe of the founders, viz. for the ſervice of religion to 


them and their families, having proceeded purely from their hounty, 


were not annexed to the crown after the reformation, but reſerved 
to the reſpective laic patrons, who were bound by ſtatute-* to con- 
fer them to burſars, i. e. poor ſtudents at univerſities. The ſimple 
preſentation to ſuch benefice, being a ſine-cure, is ſufficient proviſi- 
on without any collation or inſtitution ; but a preſentation of one, and 
after his deceaſe of another to ſuch benefice, in the ſame grant, was 
found void as to the ſubſtitute who had the expectancy; becauſe that 
was conferring a benefice before it was vacant, and therefore a ſecond 
preſentee was preferred fo A reſervation of the patronage of theſe 
benefices, to thoſe intereſted therein, was an act of juſtice, and at 
the ſame time the applying their revenues and profits, in manner 


above, was a moſt reaſonable expedient for the good of the public ; 


18. The be- 
nefices that; 
belonged to 
the knights 
templars, 


and whereof the patrons could not complain, upon abolition of the 


ſuperſtitious uſes to which the ſame were originally mortified, fince 
an abſolute alienation had been made of ſuch lands by their predeceſ- 


ſors or authors. There is mention of lands founded by a burgeſs of 


Dumfermline, to an altar in the church there, for maintenance of a 


chaplain to ſerve at ſuch altar, of which the patronage was reſerved 
to the founder and his heirs-male s, and no doubt many ſuch were. 


Tur benefices, mortified to the knights of holy orders, as the 
knights of the temple, or of St. John of Jeruſalem, were properly 
regular; thoſe knights being of orders inſtituted by the pope for the 


ſervice of religion. | - 
e 


2 Cauſa 10. 
can. 6. can. 
10. qu. 1. 


b C. 35. diſt. 
1. de conſe- 
crat. 

c Cap. 34. 
ibid, : 


0 Garcia, 


. . 
1o2. 


e P. 1367, 
C. 12. 


f Jan. 24. 
1677. Stew- 
art. 


g Dirl. (verb. 


altarage). 
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a Ann. 1128. 


d Ann. 1312. 


t Ant, 1099. 


d Vertot, | I . 


c. 9. p. 509. 
ann. 1530. 


e Vertot 
hiſt. des 
chev. liv. 1. 


p. 62. et 
P · 231. 


f 19. liv. 1. 
p- 73· 


were received into 


Tir. VIII. Diſtinction of Eccleſiaſtical Benefices. 7 


Tux templars were erected by the Þ 8 , for the defence of ſtran- 
gers and pilgrims againſt the infidels; they conducted thoſe devotees 
in arms, while viſiting the monuments of Chriſtianity in the holy 
land, as Judea was then called : they had their dwelling in a part 
that was ſuppoſed to have belonged to the temple at Jeruſalem, 
whence they were termed Templars. This order increaſed greatly 
in number, riches and power; and was far ſpread over Chriſtendom. 
They had a Prior reſiding in moſt kingdoms, who was their ſuperi- 
or in thoſe parts, and all of them were ſubject to the grand-maſter 
of the order, who reſided in the holy land of Judea. Their lands 
are ſtill known with us at this day by the name of temple-lands. Af- 
ter this order had flouriſhed in all parts of Chriſtendom for ſome cen- 
turies, it was at laſt ſuppreſt by pope Clement V. in a council holden 
at Vienna, and moſt of their lands given to the knights of St. John 


of Jeruſalem *, by the reſpective ſovereign powers where they lay. 


Tux knights of St. John were of another more antient order, inſti- 
tuted for the above purpoſe © : they were ſo called from St. John the 
Baptiſt ; and their principal reſidence, in their infant ſtate, was at 
Jeruſalem. They were likewiſe termed Hoſpitalers, from an hoſpital 
which they built in that city. for the reception of pilgrims. They 
are now called Knights of Malta, from that iſland, where they have 
had their principal reſidence for a long time, and of which the ſove- 
reign power belongs to the order, but feudatary to the king of Sicily. 
This iſland was gifted to them by the emperor Charles V. after the 
famous iſland and city of Rhodes, the antient ſeat of the grand-maſ- 
ter of the order, was conquered from them by the Turks . We had 
many of thoſe knights here ; and their lands are named St. John's 
lands or crofts at this day, and are in effect the ſame as temple- 


lands. 


THAT theſe were religious orders, appears from their inſtitution 
and founder: They were founded by the pope, and thoſe who 
e order entered into the ordinary vows of reli- 
gion, to which all religious orders are ſubject, viz. chaſtity, pover- 


| 5 and obedience to their ſuperiors . The buſineſs indeed of the 


rſt rank of theſe orders was military, ſo that they dedicated them- 
ſelves to a life oppoſite to the ſedentary life of the monks ; therefore 
they may be juſtly deemed both military and religious orders. They 


conſiſted of three ranks, claſſes or degrees; thoſe of the. firſt were 
milites, knights, or ſoldiers in a proper ſenſe, the exerciſe of arms, and 


warlike exploits againſt infidels being their only occupation : into 


this rank none but perſons of truly noble deſcent were received. The 
ſecond were the chaplains and prieſts belonging to the order : and the 
third were the ſerving brethren : theſe were aſſiſtant to the knights 


19. The iti- 


ſineſs anddiſ- 
ſolution of 
the order of 
the knights 
templars. 


20. The in- 
ſtitution of 


the order of 


St, John, or 
the knights 
hoſpitalers. 


21. The 


knights tem- 


lars and 

ofpitalers 
were of reli - 
gious orders, 


in the wars, and came afterwards to be called Efqurres, and original- 


were in the meaneſt ſtation, and only concerned themſelves in the 


ly 
Colle part of taking care of the infirm and ſick people, or the like f; 
but thereafter the title of Eſquire became preferable to that of gentle- 


man, as it is at preſent. 


7 


" . Tuosp orders were exempt from the juriſdiction of the biſhops of 22. The pri- 
the dioceſes where they reſided, and immediately ſubject to, and un- 
5 E 


vileges of 
thoſe orders; 


whether are 
their lands 
deemed ec- 
cleſiaſtical, 
or lay fees. 


23. Hoſpi · 


8 An Inſtitute of the Laws of ScoTLaxp. Book II. 
der the protection of the papal ſee; and, for their great ſervices to the 
Chriſtian princes in their expeditions to the holy wars in Paleſtine, as 
the land of Judea was then called, and the neighbouring countries, 
they were indulged great privileges, and, among others, their lands 
were freed from payment of tithes s. EVP 


Tua the templar, and hoſpitaler lands, were eſteemed with us 
eccleſiaſtical benefices, might ſeem, from the lordſhip of Torphichen's 


being excepted from the annexation of church-lands to the crown b; 


for, after the reformation, when thoſe knights were ſuppreſſed here, 


a Id. liv. 1. 
p- 146. 


by. 1587, 
c. 28. 


a conſiderable part of their lands was erected into that temporal lord- 


ſhip, in favour of Sir James Sandilands, prior of the order in this 
kingdom, anceſtor to the preſent lord Torphichen; and therefore, 
unleſs there had been ſuch exception, it may be thought, that they 


would have fallen under the general annexation of church-lands. 


Farther, in the act declaring the ſuperiority of church- lands to be- 
long to the crown“, mention is made, among others, of lands be- 
longing to preceptories: how this was the common denomination of 
the benefices belonging to the knights hoſpitalers, and which were 
likewiſe called Commanderies*, terms equivalent to priories; there- 
fore it would ſeem, that they ought to be eme church- lands: 
however, the lords of ſeſſion found, that, in the queſtions touching 
deſignations of glebes, they are not to be reckoned urch kan and 
Racker, that they do not fall under the general annexation of church- 
lands to the crown: and indeed, in the aſſumption of the thirds of 
all benefices, for the maintenance of the miniſters*, thoſe lands were 
not underſtood to be comprehended: this ſhows, that they were 
not looked upon as eccleftaſtical benefices, and that ſtatute, being 
very recent after the reformation, puts it beyond queſtion, that they 
are to be regarded as lay- fees, in every reſpect, tho, in their origi- 
nal ſtate, they were undoubtedly ecclefiaſtical benefices. 


HFosprrArs, or houſes for entertainment of poor or infirm people, 
— > bg are not properly eccleſiaſtical or religious houſes; but, being under the 
uon. inſpection of the chureh, and ſubſervient to theſe uſes to which a 


fourth of the church- revenues was antiently applied, they came, in 


0 P. 1633. 
C. 14 


d vertot. hiſt. 
des hoſp. live 
1. p. 76. 


e Fount. Feb. 
12. 1698. 
Duncan. 

f Id. Feb. laſt. 
1700. Roſs. 
8 P. 1567. a 
C. 10. 4 


ſome meaſure, to be eſteemed eccleſiaſtical benefices ; and therefore 


it was thought neceſſary to make an expreſs exception of them in the 
act of annexation of church-benefices: they are called _—_— de Dieu), 
or alms-houſes, and differ according to the ſeveral uſes for which 
they were founded. This may account for the exception, juſt men- 
tioned, of the lordſhip of Torphichen from that act, that it was on- 
ly to prevent diſputes, and not upon ſuppoſition that, without fuch 
rs Tr, the ſame would have fallen under the at, 


Tux adminiſtration of hoſpitals ought not to be continued-in the 
ſame perſon's hands, above three years together, by the canon law *: 
they were, by our law, to be viſited by the lord chancellor, and or- 
dinary or dioceſan ear 4 who were to inquire into their foundati- 
ons, and cauſe the regulations in them to be obſerved ; and, where 


b D. P. 1587. 


E. . 


i Conc. trid. 


ſeſſ. 15. de 
reform. 


the foundations were not extant, they were preſumed to have been 


for the uſe of the poor, and the rents of them behoved to be appli- 
ed for that purpoſe. Several of the hoſpital- lands were feued out, or 
2 | | | — ſet 
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Tit. VIII. Diſtinction of Eceleſiaſtical Benefices. 9 


ſet in tack for a ſmall duty, which abuſe was to be rectified in time 
coming by our old ſtatutes“. 

Tur lands and revenues belonging to hoſpitals were excepted from 
the general annexation of church lands, © providing they be not diſ- 
<« poned nor applied to any other uſe *.” This proviſo, I conceive, 
does not concern feus of thoſe lands anciently granted, which are ex- 
cepted and reſerved by another ſpecial clauſe in the ſame act; and 
therefore it can only be meant of the rents of theſe lands that were 
not feued, v2. that the ſame ſhall be applied in favour of the poor, 
or others for whom they had been deſtinated, and to no other uſe. 


Bxner1ces belonging to univerſities, colleges, and ſchools for e- 
ducation of. youth, are of a ſimilar nature, and are .excepted from 
the general annexation. The profeſſors, or maſters, are properly 
the beneficed perſons, becauſe they receive the profits for their own 
behoof; but they are not comprehended under the ſtatutes that con- 
cern the ſetting of rg by beneficed perſons, which expreſsly re- 
late to churchmen. Deeds granted by the principal and members of 
an univerſity or college, are not effectual againſt their ſucceſſors in 


office, but ſo far as they were, for onerous cauſes, tending to the good 


of the univerſity © ; becauſe they are only liferenters, having a power 
of reaſonable adminiſtration. The deed of the major part of the mem- 
bers, in a meeting of the univerſity, is valid, unleſs, by the founda- 
tion, ſome members who conſent not have a negative. . They may 
tranſact concerning a controverted mortification, whereof the event 
is uncertain and illiquid, but their gratuitous deeds cannot affect the 


community . The ſuperior of a college, for education of youth, 


was for moſt part called Provoſt, prapyfitus, in the ſame manner as in 
the caſe of collegiate churches, 7 


Ix mortifications, the will of the donors ought to be obſerved, and 
therefore they cannot be inverted to other uſes than thoſe to which 

they are to be applied by the foundations, and they to whom the ma- 
nagement is entruſted are accountable to the churches, colleges, hoſ- 
pitals, or others in whoſe favour they were made. Letters of horn- 
ing, in times of epiſcopacy, were to be ſummarily iſſued, either at 
the inſtance of the incumbents or adminiſtrators, or of the biſhop of 
the dioceſe within which they lay, againſt the perſons concerned, to 
compell them to employ the pious donations for the uſes mentioned 
in the foundations * Whether the presbytery of the bounds comes 
now in place of the biſhop in this reſpect, may be a queſtion; it may 
be thought that this being a privilege that does not concern the ec- 
cleſiaſtical adminiſtration, it did not accrue to them by the ſettle- 
ment of presbyterian church government in this N 
ther hand, the act 1690, aboliſhing epiſcopacy, and the ſuperiority 
of any office in the church, and the other act of parliament, ſettling 
presbytery in Scotland, may imply that all rights and privileges that 
belonged to the church, except ſuch as depended on the hierarchy 
or ſuperiority of offices in it, ſtill remained: thus, the deſignation of 
manſes and glebes, committed by expreſs ſtatute to the biſhop of the 
dioceſe , devolved in courſe to the pres 


0 bytery, without any act of 
90 for that purpoſe ; but, ſo far as I know, the presbyterian 
oL, II. | | 


church 


: on the o- 


24. Benefices 
belonging to 
colleges; and 
ſchools for 
the education 
of youth. 


25. In morti« 
fications, if 
the end for 


which they 


were granted 
ceaſes, or is 
condemned 
by law, how 
ſhall they be 
diſpoſed of; 
at whoſe ſuit 
does dili- 
gence pro- 
ceed againſt 
perſons liable 
to mortifica- 
tions, 
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26. What if 
the end for 
which plous 
donations 
were deſti- 
nated cannot 
be anſwered. 


7 


27. Exccuti- 


on proceeds 
for the rents 
due to uni- 
verſities, 
ſchools, and 
hoſpitals, in 
the ſame 
manner as ſor 


miniſters ſti- 


pends. 


28. Donati- 
ons in favour 
of popiſh ſo- 
cieties go to 

the next pro- 


teſtant heir. 


29. How far, 
dy the late 
Britiſn ſta 
tute, do ſuch 
donations go 
to the king 
or next heir. 


30. Mortifi- 


cations to 


2 foun- 


ations fall 
to the py 


by the refor- 


mation, and 
were annex - 
ed. 


31. Laſtly, 
benefices ei- 
ther elective 
or collative; 
the great be- 
nefices deem - 
ed eleQtive ; 


had our 


Kings right 
to preſent to 
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church judicatures never have claimed any intereſt of ſuperintenden- 
cy to pious donations : whence it is natural to conclude, that the pow- 


er committed to the biſhops in that reſpect hath not accrued to 


them. 


B the donation was to be applied cannot be pre- 


ciſcly attained, or would be uſeleſs, then it may be employed to the 
like purpoſe, always obſerving the primary intention of the donor * ; 


but if the uſe to which the mortification was deſtinated, tho' lawful at 
the time, is thereafter condemned by law, the right of courſe falls 
to the king, as being caduciary and vacant, which was the caſe of po- 
piſh foundations at the reformation. - „„ b 
Tux acts in favour of miniſters, for the more eaſy levying their ſti- 
pends, are extended to univerſities, ſchools and hoſpitals, for reco- 
vering their rents and duties >; and conſequently there can be no ſuſ- 
penſion of the fame, except on confignation, or production of diſ- 
charges; and in caſe, at diſcuſſing, either the charge ſhall be found 
to have been maliciouſly given, or vexatiouſly ſuſpended, a fifth part 
of the ſums ſhall be modified, or taxed to be paid by the party in 
the wrong e; and poindings for the ſame may proceed, by appriſing 
the goods on the ground, without neceſſity to carry them to the mar- 


ket croſs, in the ſame manner as in the caſe of miniſters ſtipends “. 


By fpecial ſtatute, all donations in favour of cloiſters, or other popiſh 
ſocieties, are declared void, ſo far as concerns them, and fall and accrue 
to the next proteſtant heir to the donor at the time when the donation 
was deſtinated to be effectualꝰ: this was a reaſonable precaution in fa- 
vour of proteſtants, who might be wronged by their popiſh relations. 


By a late britiſh ſtatute, the eſtates, conveyed by ſuch ſettlements 


as were made at that time, are declared forfeited to his majeſty f; 
but this ſtatute cannot prejudice thoſe proteſtant heirs who had claim- 
ed and aſſerted their rights upon the former ſtatute; nor does it ex- 
tend to ſettlements of that kind to be made thereafter, which there- 
fore muſt be regulated by our former law, the ſame not being repeal- 
ed by the foreſaid Britiſh ſtatute, but only varied in reſpect to the 
ſettlements of that kind executed at the time. | 


ALL mortifications to popiſh foundations, while popery obtained, 


fell to the crown after it was ſuppreſt : and truly it is to be obſerved, 


that the moſt conſiderable of them did proceed from our kings, and 
however they became vacant and caduciary, and therefore juſtly ac- 
crued to the ſovereign by his prorogative, as above ; but the annex- 
ation of them to the crown was the effect of the ſtatute 5. 


Tux laſt diſtinction of benefices I ſhall mention, is, that whereby 
they are either Elective, or Collative: Elective, ſuch as were conferred 


by election; Collative, thoſe which were collated or conferred by the 
biſhop, either in full right, or upon a preſentation from the patron, 


Elective benefices were biſhopries, abbeys, priories, and collegiate 


churches or provoſtries. The election in ancient times was by the 
chapter or convent, purſuant to the pope's preſentation, This was 
| | - complained 
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Tir. VIII. Diſtinction of Eccleſiaſtical Benefices. IT 


complained of by our ſovereigns, as an encroachment on their prero- 
gative, and the freedom of the church: to prevent this abuſe, our 
legiſlature impoſed ſevere penalties, as baniſhment and incapacity of 
church-benefices on thoſe who purchaſed them from the papal ſee*, 
whereby they were ſaid to commit Baratrie. But the pope frequent- 


them in times 


of popery 
and epiſco- 


pacy. 


ly aſſumed à power of conferring ſueh vacant benefices to ſuitors at 


the court of Rome, without regarding the king or chapter; ſo that, 
for moſt part, the above remedy proved ineffectual, tho, at the ſame 
time, our legiſlature aſſerted their privileges and prerogative of the 
etovyn, in the above reſpect, to the utmoſt of their power; at laſt 
the matter was thus ſettled. 


THe preſentation or nomination of clerks to prelacies, as biſhop- 
rics and abbeys, &c. was declared to belong to the king, and the 
proviſion of the fame to the popeb. This is acknowledged to have 
been a right; faculty, or privilege conferred on our kings by the pope, 
and therefore all encroachment upon it, by impetrating at the court 
of Rome benefices whereof the preſentation belonged to the king, 
was ſeverely puniſhed, and the obtainers of the ſame declared liable to 
the pains of treaſon, if they did not relinquiſh them after they were 
required thereto*, It appears from this laſt mentioned act, that the 
king had not the eee all benefices, and that it was to be 
declared by an aſſembly of the clergy, in preſence of the lords of 


council, whether the benefice, procured at the court of Rome, was 


at the king's preſentation or not; and on their declaring it to be ſuch, 
the pain of treaſon was to be incurred by the obtainer, as aforeſaid: 
and as to the reſerved benefices at the pope's diſpoſal, our legiſhture 
followed the foreſaid method of puniſhing thoſe who procured them, 


the money to Rome, without which no grants could be obtain 


as being moſt prejudicial to the intereſt of the country, by — 
» 


dP. 1481. 
C. 84, 


eCoke 4. 
inſt. P · 273» | 


but where all things are ſaid to be venal. 


Tu king was to preſent to vacant prelacies within three months, 


and, failing his nomination, the pope might confer the benefices, jure 


devoluto, at pleaſure ; but ſtill, even after the lapſe, the king might 
preſent at.all times, till the prelate, named by the pope, ſhowed to 
the king and the chapter, or convent, his bull of provifion®. This 
is the caſe of advowſons in England, that if the patron preſent before 


the biſhop hath collated, tho the ſix months are expired, yet the 
1 is good, and the biſhop cannot take advantage of the 


ple*, as ſhall more largely appear from my obſervations upon their 
law. eee 
FROM what is above related, touching the ſettlement of great be⸗ 
nefices in Scotland, tis remarkable, that our kings have had of old 
the ſame privilege of Regale as to moſt prelacies; that the king of 


France, with great difficulty, at laſt obtained, by the concordance 


with pope Leo X. about the time of the reformation, to nominate 


biſhops and abbots; ſo that, during the papal domination, our church 
was intitled to more liberty, and our kings to a greater independen 

on the court of Rome, than other ſtates that owned ſubjection to the 
pope, in matters deemed of a ſpiritual conſideration. Tho the king 


Preſented the clerk to the vacant prelacy, yet it was ſtill eſteemed e- 


lective, 


32. The me- 
thod of pro- 
viſion to 
great benefi- 
ces in times 


of popery. 


33. What if 
the king did 
not preſent 
to them with» 
in three 
months, 


The kin 
dean 0 
had the pri- 
vilege of Re- 

ale, in re- 
pect of great 
benefices. 


— 8 
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lective, becauſe the chapter or convent uſed the form of an election, 
Purſuant to the king's licence or nominations 858 


35. The me- Ar TER the reformation, the right of election of biſhops was de- 

thod of eleft- clared to belong to the dean and chapter, but they behoved to pro- 

— 9 ceed on the king's licence, called Conge d ęſſire, i. e. liberty to elect, 

in times of and were obliged to chuſe the perſon named by his majeſty, provided 

epiſcopaey. he was an actual miniſter, liable to no exception; ſo that the preſen- 90 

tation or nomination belonged to the king“. The election, by the . p. 1617. | 
canon law, behoved to proceed within three months of the vacancy, . 1 

to prevent the inconveniencies which might happen through a longer | 

delayb. The biſhop by his election, and the king's aſſent thereto vc. 41. ext, 

© - under the great ſeal, had right to the ſpirituality of the benefice, or de elect. 
the tithes, ſo termed, becauſe, in the canon law, they were eſteemed 4 
due to the chutch by divine right. But as to the lands, or other pro- 7 
fits, called the temporality of the benefice, the biſhop elected behov- 3 
ed firſt to be conſecrated, and, before he entred to the poſſeſſion, do * 5 
homage and ſwear allegiance to the king. The lands were termed : 
the Temporality, becauſe they proceeded from the bounty of tempo 
ral men or laics, which could not be eſteemed of divine right; and 
it is commonly thought, that it was on account of the baronies and 
lordſhips, which were parcel of the benefices, that the biſhops had 
the privilege of being lords of parliament, tho' this is doubted by o- 
thers, as above hinted in the caſe of abbots and priors. 


26. Common = CoMMoN churches were ſo called, becauſe originally, as above, 
one ins the cure in them was ſerved by the members of the chapters of ca- 
late. thedral churches in common, and the rents belonging to them were 
appropriated for their livings, by appointing certain portions, called 
Canonical, to each of them; and when any vacancy happened, the 
ſame was ſupplied by the a and chapter, ſo that they may be 
deemed elective benefices. er the reformation, theſe common 
' - Churches were erected into ſeparate parſonages by the king, in favour 
of laic patrons, and at laſt were ordained to be conferred, on preſen- 
tation of the patrons, to miniſters, as benefices of cure. Hence 5p. 1594. 
we may obſerve, that, before this ſtatute, the patrons enjoyed thoſe . 199. 
| benefices as lay-fees, or fine-cures, for their own behoof. 


THE biſhops, upon re-eſtabliſhment of epiſcopacy, were reſtored 
to their benefices, with exception and reſervation, to the perſons in- 
tereſted, of all common churches, pertaining of old to the biſhops, 
and their chapters in common, which were diſpoſed of at any time 
by his majeſty, to whatever perſon, preceeding the ſtatute“; and «p, 1606. 
_ thereafter, when chapters were reſtored, there is a refervation to laic c. 2. | 
patrons of the patronages of the ſame, granted to them by the king . 
at any time preceeding the ſtatute*; and, at this day, there is no .p, 1617. 3 
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longer any difference between theſe churches (of old called Com- c. 2. 
1 mon) . other churches. It may be here obſerved, that ſuch lands, 
11 85 | whereof chapters were in poſſeſſion in common, were declared to be- 
| | long to theſe common churches in the act of annexation; ſo that , b 
| . - poſlefſion was here in place of a right. W c. 205 | 
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3 Tir. VIII. Commends, Penſions, and Coadjutorſhips. 13 


> reformati f ' . The ſtate 
Ar the reformation, many of the biſhops, abbots and priors, em- 3 ' 


43 braced the reformed religion, and fo retained their benefices and upon the re- 
1 places in parliament. Others, perſiſting in the popiſh intereſt, retired, formation 


F and their benefices were diſpoſed of to proteſtant lords and gentlemen OI: 
AF in commendam, who thereby enjoyed the whole fruits of the benefice, 
9 and were called Lords Commendators of ſuch biſhoprics, abbeys or 


1 75 riories: and, as lords, they had ſeats in parliament, in virtue of theſe 
q ben and dignities, in ſuch manner as the prelates, in whoſe 
place they came, were intitled thereto, before the reformation. 


* 


„ * n 
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E 
2 PRE 


ar laſt all the lands, and other temporal intereſts which belonged 
to biſhops, abbots, priors, provoſts, prebends, or other eceleſiaſtical 


| —: * annexed $0 te crown, with the except 
1 c. 28. ons therein mentioned, ſome of which I have taken notice of, as a- 
4 | bove. And, as to the purview of this act, in other reſpects, I have 
3 » Sup. tit. 3. fully obſerved it, in difourfing of holdings in mortification®. Such 
F beknefices as were conferred to lords of parliament, were afterwards 
$ <P. 1592. exempted from the annexation, by ſtatute* ; and, upon reſtitution of 
is c. 121. biſhops, their benefices were reſtored to them, with certain excep- 
4 aP. 1606, tions of particular feus or tacks, granted in the mean time : and a- 
4 + c. 2. gain, upon aboliſhing of 5 epiſcopacy in Scotland at the revolution, 
F 7 690. their benefices returned to the crown, but were not annexed thereto*., 


| SECTION HII. Commends, Penſions, and Coadutorſhips, 


I $8HALL here obſerve, how the caſe ſtood as to commends of 39. Com- 
thoſe great benefices, and penſions out of them, by the canon law, that mende and 
our law may, in theſe points, thence receive illuſtration ; and after- tors of bene- 
wards I ſhall treat of Union, Disjunction and Diſmembering of bene- I 
fices. This will naturally lead us from thoſe great benefices that formation. 
were eleCtive, to the ſmaller ones of parſonages and vicarages, which 


only remain, and are collative, and to the patronage of them. 


. Coups were of very ancient uſe in the canon law, and like- 
FP. 1466. wiſe with usf. They were originally intended for the good of the 
wy church; and in thoſe days they conferred only a power of collecting 

the revenues of the church, during the vacancy, till it was duly pro- 
vided. The Commendator was then no more than a depoſitary of 
the benefice, and factor as to the rents; and as ſuch was anſwerable. 

ZBiſhops might thus commend inferior benefices within their dioceſes 
4g 1466. for ſix months, 7 On dee — 


z 


Bor afterwards Commends varied very much from their pri- 


= mitive inſtitution, and became equal to a full title to the benefice. 
= Ĩ)hbey were granted by the pope for life, and, by the expreſs terms of 
1 the bulls, the commendators were not accountable for the rents, but 
1 5 Tetained them for their own uſe; but biſhops could not grant them 
1 . bC. 15. Ne- of that kindb. This device was found out to elude the law againſt 


R Py of benefices, and to enable perſons (otherwiſe incapable to 


* prax. ben, Hold the benefice) to receive the fruits and profits, as laics, infants, 
1 tit, de com. baſtards, Cc. and was a politic of the court of Rome to diſappoint 
our king of the privilege to preſent to the great benefices; for, while 

they were held in commendam, the vacancy {till continued, Commends 
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14 An Inſtitute of the Laws of ScoTLAaxD. Book II. 
of this kind were diſcharged with us of old, even thoſe which were 
purchaſed before the date of the a& ; and whoever procured them 
thereafter, or held thoſe purchaſed before, either of ſecular or reli- 
gious benefices, incurred the loſs of his temporality for life, and the 
pain of treaſon; but it was {till lawful to the ordinary to commend 
or fix months. | = | 


| 3 1466. N 
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| | c. 3. 
Ar RR the reformation, when many of the churchmen were de- 
prived of the great benefices, or went abroad and relinquiſhed the 3 
ſame; and upon the death of ſuch as conformed to the reformation, | x 
it was thought expedient to give them in commendam, or as commends | 4 
to laics, who were acceptable to the government, and inſtrumental | 
in the reformation ; however, that meaſure did not fave thoſe be- | ö 
nefices from falling under the annexation, reſerving only to the com- f 
mendators their manſion-houſes and precincts, and with exceptions + 
in favour of lords of parliament ®, Mar? «ad 
| V c. 28. 
39. penſions As Commends were rights to the whole fruits of a benefice; fo a 
out of beneft- penſion is a partial intereſt in them, without a title to the benefice it- 
| and after the ſelf. A Penſion is a right to enjoy a certain ſum yearly out of the 
ö reformation, fruits of the benefice, for a limited time, or for the life of the pen- 
ſioner; they might be granted by the ordinary for neceſſary cauſes, 
Lil | with conſent of the incumbent, and only for his life, but might by 
bill the pope at pleaſure for the life of the penſioner: w were truly 
il . alimentary; and therefore could not be renounced by the penſioner, 
| unleſs he had other funds for his ſubſiſtence, 195 „ 
| | 555 Prxsroxs were molt frequently granted to poor eccleſiaſtics, but 
1 might to laics by the pope; they were for moſt part impoſed on va- 
i | cant benefices, and behoved to be only of the overplus, leaving ſuffi- 
cient for the maintenance of the beneficed perſon who ſhould ſuper- 
„ veen: when impoſed on a beneficed perſon, it behoved regularly to 
[| be with his conſent, unlefs the pope's authority interveened; and if, 
| | „„ on a benefice in lay-patronage, it required the patron's conſent : it 
10 muſt have been a certain ſum payable out of the revenues of a bene- 
Li! fice, and not a quota or proportion of them; for that were a ſplitting 
| | the benefice, which was not allowed. BE oh e C. 2.ext. de 
| | FFV | i prebend. Gar- 
| | APRNSsLON was ay ve a real burthen on the benefice, and there- 3 4 
0 fore affected ſingular ſucceſſors therein. The ſingular ſucceſſors were $ 367. et 
| | even liable to what fell due in the predeceſſor's time, after diſcuſſing d. 
40 the repreſentatives of the predeceſſor who were ſubject thereto: thus 
1 it was in effect debitum fundi, affecting the benefice in whoever's 3 | 
14 hands it came; but penſions granted by the pope only had this privi- 
Fill lege i. We received the canon law in this reſpec, but not to the full 4 Carcias e. 8. 
Wt | extent; for even in times of popery, all penſions out of benefices, ſe- 29: et 
Wit cdular or regular, without conſent of the beneficed perſon, were diſj- . 3 
1.118 charged; and the purchaſers of them incurred the liferent- eſcheat of * 
01108 their lands, and the pain of treaſon, in the ſame manner as in the caſfſe 3 
wt of Commends*, Hence we may obſerve, that the pope's pretenſions P. 1466. 4 
| 1 here were limited by our legiſlature, 2 F 3 
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Tir. V III. Commends,Penſions, and Coadjutorſhips. I5 


Al penfions out of benefices, either granted by the eccleſiaſtics, 
or by the king during the vacancy, are excepted from the annexati- 


on of church- lands; provided they were authoriſed, by decree or poſ- 


feſſion, before the date of the act, but otherwiſe they were void; they 
being lawfully made, affected fingular ſucceſſors in the benefice, as 


they did by the canon law, provided they were clothed with poſſeſſi- 


on in the life of the incumbent, by whoſe conſent they were grant- 


ed *: but, after the eſtabliſhment of epiſcopacy, it was declared un- 
| lawful, for perſons provided to biſhoprics, to grant penſions of any 
part of the benefice, to endure _ than they poſſeſſed the biſhop- 


ric b: but that act does not prejudice the penſions that were declar- 
ed, by former ſtatutes above referred to, effectual. However, even 


before that act, miniſters ſtipends were exempted from all tacks, 


penſions, taxations, and impoſitions whatever *. 


Cob JUTORS or aſſiſtants were frequently adjoined to beneficed 
perſons, who, thro age, or other impediments, were incapable to 


officiate: thoſe had a penſion aſſigned them by the incumbent, and 
were removable at pleaſure, when only authoriſed by the biſhop. 


But the pope, who pretended to have all benefices in his power, cre- 
ated perpetual coadjutors, with a proviſion of ſucceeding to the be- 


nefice, in caſe of their ſurviving the incumbents. Such right gave 


only a penfion and the expectancy of the benefice to the coadjutor, 


but the incumbent ſtill remained the beneficed perſon ; for, without 


his crime or conſent, he could not be deprived 4. 


Wir us, coadjutors or helpers are in uſe ;- but where the incum- 
bent will not, or cannot conſent to a penſion thro' incapacity, it be- 


hoved to be adjudged, by decree before the lords commiſſioners for 


plantation of churches, becauſe our eccleſiaſtical judicatories have.no 
power over benefices or ſtipends ; and how far the court of commiſ- 
ſion is empowered to award ſuch penſions, is a great queſtion, ſince 
they are only authoriſed to modify and local ſtipends to pariſh-mini- 
ſters, which coadjutors are not. However, in conſideration of the 


largeneſs of a pariſh, and the weight of the charge, which a ſingle 


perſon is not capable to undergo, ſo that a perpetual helper will be 


neceſſary to diſcharge the whole parts of the miniſterial function, the 
court may modify a large ſtipend, with the burthen of a certain pro- 


portion of it to a coadjutor yearly : this they lately did, in the caſe 


of a very extenſive pariſh, and a large fund of tithes; the miniſter's 
former uſe of payment having been 1728 merks, they modified 2000 
merks, as a conſtant yearly ſtipend to the purſuer and his ſucceſſors 


in office, with the burden of 500 merks yearly to an aſſiſtant, preach- 


er or miniſter ©, 


_ Her yexs cannot be admitted with a provifion of ſucceeding to the 
benefice, unleſs the patron concur, whoſe privilege cannot be preju- 
diced without his own conſent ; and even tho he and the pariſh ſhould 
concur, and the incumbent conſent, ſuch ſettlement would ſeem re- 
pugnant to law, which reprobates all tranſactions that make way for 
the votum captande mortis, beſides other obvious inconveniencies; and 
therefore, for moſt part, coadjutors only ſerve the cure with us, by 
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removable at his pleaſure ; but otherwiſe the presbytery mult ſup- 
ply his deficiency, as in the caſe of a real vacancy. 


— 


A PRACTICE prevailed in our church-judicatories, of ordaining a 


colleague-miniſter, in pariſh-churches of a ſingle charge, where the 
incumbent had become incapable to officiate : this was done in ſome 


inſtances, and approved by the general aſſembly, on appeals againſt 
them. They always required the conſent of the patron and incum- 
bent, and a concurrence of ſome elders and heritors, as in the caſe of 
an original ſettlement : the perſon thus ordained performs the whole 
function of the pariſh-miniſter ; and, on the death of the original in- 
cumbent, becomes ſole miniſter of the pariſh, and in the mean time, 
till that period, enjoys ſuch parts of the ſtipend, or fruits of the be- 
nefice, as 1s agreed to by the incumbent at the ſettlement. 


As to ſuch ſettlements already made, there is no doubt of their va- 


lidity ; becauſe this is ſuppoſed, in the late ſtatute, approving the 


ſcheme for providing the widows and children of miniſters, ſince it 
allows colleague-miniſters the benefit of acceding thereto on certain 


terms, but it by no means authoriſes them in time coming; and ac- 


cordingly the general afſembly 1744, ſince the date of that ſtatute, re- 
verſed, on an appeal, the ſentence of a presbytery ſettling a colleague- 


miniſter, tho' it was with the conſent of the incumbent, patron, and 


all the elders and heritors (except one heritor) and the body of the 
people. It certainly is an abſurd practice, inconſiſtent with the na- 


ture of the thing, that a ſingle charge, already ſupplied, ſhould ad- 
mit of a ſettlement, as if there was a vacancy. It is againſt the ex- 


preſs proviſion of the canon law, unleſs the pope's authority is inter- 
poſed, who, by the plenitude of his power, is not tied to any regu- 
lations by the canons as to ſettlements ; wherefore, it is highly proba- 


ble, our church judicatories will abſtain from ſuch ſettlements in 


time coming. 


SECTION IV. Union, Digjunction, new Erection, and Tranſportation of 


Churches. 


Tux greater benefices were made up, in a great meaſure, of ſmall 
benefices United or Annexed. Union of benefices was threefold by 
the canon law; firſt, where two or more benefices were united, and 


incorporated into one another, ſo that the privilegesof all were compe- 


tent to the united pariſh, into which all of them were ſunk, and a new 
church erected in place of them. Such union of great benefices, as 


| biſhoprics, abbeys, &c. could only be created by the pope ; nor did 


ſuch power fall within the province of his legate “: but inferior be- 
nefices, as parſonages, &c. may have been united by the biſhop, with- 


in whoſe dioceſes they lay, with conſent of the reſpective patrons. 


SECONDLY, when a ſmaller benefice was annexed to a greater, ſo 
as to become part of it, in this caſe, the pariſh annexed loft its title 
and privileges, and was no more to be conſidered than any other part 


of the benefice to which it became acceſſary: this was frequent, in 
order to raiſe great benefices of biſhoprics, abbeys, &c. Thoſe an- 
nexed churches becoming part of their revenues, were termed Men- 
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flor Patrimonial Churches. The cure in them might be ſerved by 


a C. 30. ext. 
de prebendis. 
c. 4. ext. de 
off. legrat. 


d Obſervat. 
on act 29. 
F. 1587. in 


| fine. 


e P. 1471. 
C. 43. 


e P. 1581, 


C. 100. 


a temporary curate, or by a perpetual one, called a Vicar: where 


the vicar behoved to be for life, by the foundation or terms of an- 


nexation, it remained ſtill a ſeparate benefice, ſo far as concerned the 


vicarage, and the annexation affected only the parſonage, which was 


incorporated into the great benefice. Such union might be made, 
during the vacancy, by the biſhop, with conſent of the chapter; but 
if the benefices annexed were of laic patronage, the annexation could 
not proceed without the conſent of the patrons . And it is obſerved 
by Sir George Mackenzie, that our kings, and other laic patrons, 


with the king's conſent, were in uſe, of old, to beſtow the tithes of 


whole pariſh-churches, of which they were patrons, on religious houſ- 
es, whereof he had ſeen many inſtances in old charters, and he ſets 
down one as an example b. — | 


Arr ſuch unions or annexations were, of old, diſcharged with us in 


time coming, and pariſhes then of late united to. biſhoprics, abbeys, 
or priories, ordained to be disjoined, and reponed to their old foundati- 
ons; with liberty only to lay-patrons to purchaſe annexations of be- 
nefices to ſecular colleges, founded, or to be founded, by them .. 
Notwithſtanding this ſtatute, vaſt numbers of inferior benefices were 
annexed to thoſe prelacies; and it appears, that it was frequent at the 
time of the ſtatute which gave occaſion to it, in order to prevent the 
like abuſes in time coming, ſuch annexations being declared contra» 
ry to the common good; but it ſeems not to have had the deſired ef- 
fect, ſince, at the time of the reformation, the greateſt part of pa- 
riſh-churches had become acceſſary to theſe great benefices. This 


kind of union did likewiſe take place, where an inconſiderable pariſh 
was annexed to a greater, and became acceſſary to it; and divine ſer- 
he pariſh to which the 

fame was annexed ; and frequently, by the terms of the annexation, 


vice was only performed at the church of 


the cure was to be ſupplied by a perpetual vicar, and, in ſuch caſe, 
the parſonage, thus enlarged by the union, became, in effect, a ſine- 
cure; for the parſon needed not concern himſelf with the charge, 


which was always to be ſupplied by the vicar : and often likewiſe per- 


ſons addicted to devotion mortified lands for the maintenance of a 
vicar. Hence divers pariſh-churches were both a parſonage and vi- 
Carage, as above; and we find that, next to the parſons lands, glebes 
were to be deſigned out of vicars lands%, , FR HE al 


Ix the third place, pariſh-churches were united, only to the effect 
they might be conferred to one perſon, but ſo as both pariſh-church- 
es were {till kept up, and one of them ſerved by a. vicar or curate. 


I) he intent of this kind of union was to avoid the laws againſt plurali- 
ty of benefices, 25 So 5 


By our preſent law, every pariſh-church muſt be provided with 
its own miniſter ; and therefore, as there is no longer place now for 
annexation of pariſh-churches to prelacies, which were frequent of 
old; fo, as to union of pariſhes to one another, which ſometimes hap- 
pens, it does not alter the caſe in point of law, whether the privileg- 


es of both are communicated by an intire union, as in the firſt kind of 


* 5 if the privileges of the one are ſunk into the other, and 
oL. II. alas | 


——ñ———j — 
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to the intereſt of religion, ſo the disjunction of them was beneficial 
to it. By the above- quoted old ſtatute, ſuch pariſhes ought to have 
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the caſe ſtood 


of old, and 
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become acceſſary to it, as in the ſecond kind; for the pariſhes united, 


or annexed, are to be eſteemed as if they had been originally one. 


ANNEXATtoN, or Union of pariſhes at preſent, is made, where the 
tithes of any one of them alone cannot afford a ſufficient maintenance 


to the miniſter ; but if the pariſhes are very large in extent, or for o- 
ther cauſes cannot be commodiouſly united, the union cannot pro- 
ceed; and the miniſters of the reſpective: churches mult reſt ſatisfied 


with the tithes of the ſame, tho' ever ſo {mall, till they are other- 


wiſe provided; ſince the ſuperplus tithes of one pariſh cannot be 
localled to make up the deficiency in another : for the ſtatutes, 
touching the modifying ſtipends to miniſters; expreſsly refer to 
the tithes of the pariſh where they ſerve the cure, as the only 
fund of the ſame. There is indeed a ſcheme approved. by the laſt 
general aſſembly, for augmenting the maintenance of ſuch miniſters 
whoſe benefices cannot afford them ſufficient livings according 
to their eſtimation. This is intended to be laid before the parlia- 
ment, in order to procure a ſtatute authoriſing the ſame, the ſucceſs 


of which deſign, if the ſame ſhall be proſecuted, I ſhall not pretend to 


divine, or by any opinion preſume to anticipate the judgment of 


the legiſlature : but there is great oppoſition formed againſt it by the 


land-holders in Scotland, as an invaſion upon their intereſt, fince ge- 
nerally they have purchaſed the ſuperplus tithes ; and therefore the 
great queſtion is, where to find a fund for ſuch augmentation ? If 


the churches united have different patrons, they are to uſe their rights 


of preſentation to the united church by turns, or alternis vicibus i. 


Tus union with us can only be made by decree of the commiſ- 
ſion for plantation of churches, &c. and needs not the conſent of 
three fourth parts of the heritors, as in disjunctions is required, be- 


cauſe they have no civil concern in point of intereſt; and a ſmall in- 


conveniency, as to the diſtance of the church muſt be diſpenſed with, 
in order to a comfortable ſettlement and living for a miniſter: and 
tho' ſuch conſent is expreſsly required to the tranſportation of the 
church from one part of a pariſh to another, yet here the court, hav- 
ing power to annex the two pariſhes without it, may likewiſe deter- 


mine where the church of the united pariſh ſhall be moſt commodi- 


ouſly placed b. If there were manſes and glebes in all the pariſhes, 
when in a ſeparate ſtate, they wholly belong to the miniſter of the 
united pariſh, as the temporality of his benefice, and his right to the 
tithes or ſtipend, which is the ſpirituality of the benefice, is the ſame 


as in other pariſhes, and as if the pariſhes united had been originally 


one. But tho' a miniſter have one or more glebes that extend to four 
acres of arable ground, and much more than would be graſs for a 
horſe and two cows; yet he may ſtill inſiſt for the deſignation of graſs 
to a horſe and two cows, upon the ſupervenient ſtatute, which gives 
miniſters that privilege, or 20 J. in lieu of it, over and above their 
glebes ; and therefore, whatever is the extent of their ancient glebe- 
lands, it cannot exclude them from it. 


As the union of pariſh-churches to great benefices was prejudicial 
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been disjoined, and reſtored to their primitive foundations . After the 
reformation, moſt of the old foundations of benefices were either loſt 
or abſtracted : however, the commendators of thoſe prelacies, in 
many inſtances, reſigned, in the hands of the king, pariſh-churches, 


to the effect that they might be disjoined, and erected into ſeparate 


benefices, under the patronage of the perſons in whoſe favour the 
were reſigned : theſe pariſhes were termed Feudal, becauſe thereaf- 


ter they were, .in a manner, to hold of the patron, and to depend 


on him. 


how gt pre- 


ſent. 


Tur disjoining of too large pariſhes, is the privilege of the fore- 


ſaid court of commiſſion, which takes place, where the ancient li- 


mits of the pariſh admit of a diviſion, the tithes Deane ſufficient for 


two miniſters : but in this caſe the conſent of three fourths of the 


| heritors of the pariſh, conform to their valued rent, muſt be obtain- 


ed to the disjunQion?. This was thought reaſonable, becauſe they 


have great intereſt in purchaſing the free tithes: but there is no'men- 


tion here of the patron's conſent, tho' he ſeems to be greatly con- 


cerned in ſuch queſtions, ſince the ſuperplus tithes belong to him. A 
disjunction of pariſhes from great benefices, is in ſome ſenſe univerſal 
now ; becauſe our law has taken care to provide all pariſh-churches, 
whether parſonages, vicarages, or ſtipendiary, out of the tithes of 
the pariſhes, in whoſe hands ſoever they are, (as ſhall appear after- 
wards) and the old ſtatute above referred to*, ordaining all church- 
es, annexed to prelacies, to be provided with miniſters and ſufficient 


livings, is a disjunction of them all to that effect. 


Erection of new churches within old pariſhes, does likewiſe 
require the ſame conſent of the heritors; for that is in effect a diſ- 


junction: in thoſe disjunctions or new erections, the patronage of 


courſe does belong to the patron of the old pariſh ; becauſe the tithes 
to which he has right — go to endow them; but where ſuch new 
erections or proviſions to ſecond miniſters proceed on voluntary con- 
tributions, it naturally follows, that the patronage ought to be ad- 
judged to the contributors; but, unleſs they have got it reſerved to 
them in the erection, it may ſeem to accrue to the patron of the pa- 
riſh where the new ect | 
patron of the church whereto a ſecond miniſter is provided; but it 
1s otherwiſe, as I ſhall have occaſion further to remark hereafter. 


Tux tranſportation of churches happens, where it is expedient to 


build the church in another part of the pariſh: this ought to be with 
conſent likewiſe of three fourths of the heritors, as they have an in- 
tereſt, that the church be conveniently ſituated for their accommoda- 


tion, and ſuch tranſportation can only be made by authority of the 
commiſſion*. _ | 


Par of a pariſh, on ſome occaſions, is diſmembered from one 
pariſh, and united to another, guoad ſacra only, i. e. in reſpect to di- 
vine ſervice. This is done, where it is more commodious for the 
inhabitants of the diſmembered part to attend the ordinances at the 
neighbouring pariſh- church than their own: it only ſubjects them to 
the cure and charge of the miniſter of the adjacent pariſh; but, in all 


queſtions - 


48. Erection 
of a new 
church; to 
whom does 
the patronage 
of it belong. 


church is ſituated, as is the caſe of the 


49. Tranſ- 


x portation of 


churches. 


— 


50. Annexa- 
tion of a part 
of a pariſh, 
quoad ſacra; 
it does not 
alter the caſe 
as to queſti- 
ons of civil 
right. 


1 
20 An Inſtitute of the Laws of ScorLanD. Book II. 3 
: i queſtions of a civil concern, it remains ſtill a part of the ſame pariſh, 3 
of which it was formerly before the annexation; and the heritors 8 
therein are not bound to contribute to the repairs of the church or E 
manſe of the pariſh, to which the lands are united in that manner“. x ac 2 9 
51. Howfar SOMETIMES, in actions touching union of pariſhes, new erections | =_ 
= oben and disjunctions, diſmembrations and tr anſportations of churches, the is YN 
— or nod opinion of the presbytery or ſynod, within which they ly, is deſired | 3 
requiſitein by the court, becauſe they are preſumed to know beſt, if it is expe- 6 1 
be. of pa. dient to make them; but their concurrence, or recommendation, is 
riſhes. not neceſſary. N ; N 
ee 3 | of Miniſters. | | 2 
52. Collatve HII THERTO I have diſcourſed on elective benefices, and matters 8 
benefices, relating thereto, and now proceed to the other branch of the above 
* diviſion, which is that of collative benefices: all pariſh-churches, by =_ 
churches; the canon law, were collative, i. e. were collated or conferred by | 3 
——_— _ the biſhop, either in full right, pleno jure, or upon preſentation from f 
the proce · the patron, without election by the people. Collation is either vo- : 
dure in ii. Juntary, where the biſhop is not limited to any particular perſon, as | 
| when he collates in his own right, pleno jure; or neceſſary, when he 1 
I is bound to collate the benefice to the perſon preſented by the pa- "7 
n tron, which laſt is more properly called inſtitution than collation b; » Rebuff: 
Vil tho' 'tis pretended by ſome, that, in our ſtile, the entering the perſon —— 
Fil collated to the poſſeſſion of the church or benefice, is called Inſti- ſent. et inſt. 
10 ; Was -- a CF ESE oo NG 
$14 | latione. 
{ Ben ett ie or le oe ? Mackenzie s 
Li! By collation or inſtitution, the biſhop confers or beſtows the be- inſt. lib. 1. 
16 nefice, and grants precept or mandate, to any eccleſiaſtic in the dio- © 5: 
vi = ceſe, to give inveſtiture or poſſeſſion of the benefice to the perſon in- 
$i titled to it. This was ordinarily executed by the arch-deacon, and 
| is termed Induction, and, improperly, Inſtitution. The ſolemnity, is 
the delivering him the bible and keys of the church, and entering 
him within he church; and thereon an inſtrument of poſſeſſion is 
extended by a notary, This form of induction is ſimilar to our ſeifins 
in lands. 85 L 1 | 
| EU Tux whole ſettlement is performed with us at preſent, by the preſ- 9 92 
Lil eee you Runge admitting the candidate, and declaring him miniſter of the 
| niſters with church and pariſh to which he is called or preſented. This is done 
if us, within the ee to the cure of which he is to be entered: and if 
| : he is only a licentiate in divinity, or probationer, he is ordained a 
Af miniſter, or veſted with holy orders, - impoſition of the hands of 
Wl the presbytery; at the ſame time that he is admitted to the function 
Wil of the miniſtry, he is ſettled incumbent in the pariſh-church. It is 
Wi the ſettlement that completes the preſentation, and gives the preſen- 
Hl tee right to the benefice or ſtipend. VF 


18 Collation COLLATION, ſtrictly ſo called, took place, where the patronage 
— —＋ 4 Of the church belonged to the biſhop of the dioceſe where it lay, as 
epiſcopacy.; in menſal or patrimonial churches, and in others, when the patron 


a did 
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did not uſe his privilege. The biſhop behoved to collate within ſix 
months of the vacancy or lapfe, otherwiſe the right of proviſion de- 
volved to the archbiſhop, and on his default, in times of popery, to 
the pope, and, while epiſcopal government obtained, to the king's pri- 
vy-councll*. Before collation, the biſhop cauſed ſerve an edict, adver- 
tiſing all perſons to object, why the candidate ought not to be ſettled. 


WII I us, in ſuch caſes, at preſent the patronage of menſal church- 
es belongs to the king, and they are planted as other churches under 
patronage; and, after the lapſe, the presbytery commonly makes the 
ſettlement, upon a call from the majority of the proteſtant heritors 
and elders of the pariſh, in a joint meeting, after the manner of the 
act of parliament 1690, but are not bound to that method, nor were 
even when that act was in vigour; for it leaves them to plant churches, 
Tanquam jure devoluto, with the fame freedom that biſhops might. 
The ſovereign rule is, to make ſuch ſettlements as tend moſt to edi- 
fication, and in that view to regard the inclinations of the people, or 


not, as ſeems moſt expedient. The act of aſſembly 1732 being now 


Act of aſ- 
ſembly 1734. 
© to Annæ, 
E 316 


d Novel. 57. 
C. 2. Nov. 
123. L. 18. 


eP. 1587. 
e. 07» 


© 14. c. 23. 
ext. de jur. 


pat. 


£ Cap. 16. ext. 
de jur. pat. 


FR 


ing a qualified perſon to a vacant church or benefice, an 


< poling the rents or ſtipend, during the vacancy, for pious uſes.” 


annexed to baronies, or other tenements, in which caſe it 


. 
* 


aboliſhed, presbyteries are at full liberty, when the patron does not 
uſe his privilege? ; and which is expreſsly declared to be their right 


by the late Britiſh ſtatute*® ; for it provides, that, in caſe of a lapſe, * 


they are to preſent a qualified perſon, Tanquam jure devoluto. At the 


fame time that the miniſter is admitted to the benefice, he is put in 
poſſeſſion. 


PARISHES are planted on preſentation from the patron, when, in 
place of a regular call from the elders and heritors, the presbytery 
proceed to ſettle the preſentee, or perſon preſented to them by the 
patron, miniſter of the church to which he is preſented. Patronage 
of churches is ſo called, becauſe the church is under the tutelage and 
protection of the patron; and if the origin and. inductive cauſe is con- 
ſidered, patronage will be found to have been introduced for the 
great good and advantage of the church. It is originally founded in 
the civil law, but immediately derived to us from the canon. It is 
otherwiſe termed Jus advocationis, a right of advocation or advowſon; 
becauſe the patron has the right to call or preſent to the benefice, 
or that he is advocate and defender of its privileges; as likewiſe, it 
is called Jus donationis, a right of donation*, becauſe the benefice is 
at the gift of the patron. Patrons are frequently termed in the ca- 
non law Defenders of the church; for they were to defend it from 
intruders, and its revenues from dilapidation f. Patronage, from its 
principal effects and privileges, may be defined © A right of * 


of diſ- 


THe right of patronage is of itſelf perſonal, but for moſt part is 
paſſes 
therewith by infeftment. It was ſaid in the canon law to be ſpiri- 
tual annexum, annexed or incident to ſpiritual things, as ſubſervient 
to the cure of churches and charge of ſouls; therefore it could not 
be ſold, but either with the tenement to which it was united, or per 
uni verſitatem e, and queſtions about it were only cognoſcible in the 
ſpiritual or eccleſiaſtical courts. But now it is a patrimonial right in 
Vor. II. : F every 


55. The pro- 
cedure, in 
order to a 
ſettlement at 
preſent. 


56. Patro- 
nage of 
churches its 
different 
names or 
epithets. 


57. How far 
patronage 
conſtituted 
by infeft- 
ment, or what 


if it fall to 


heirs-porti- 
oners, It was 
eſteemed ſpi- 
rituali an- 
nexum. It is 
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at preſent a 


patrimonial 


intereſt, 


every reſpect, and by the canon law it paſſed to co-heirs . With 
us, if it is conſidered as an indiviſible right, the ſame behoved to be 
adjudged to the eldeſt heir-portioner, by the privilege of her birth, 
without any recompenſe to the reſt, ſince yrs, move it afforded no 


- conſtant patrimonial intereſt, in which caſe only contribution is due 


58. Patro- 


nage either 
eccleſiaſtical 
or laic; theſe 
differed of 
old as to their 


privileges. 


$9. The pa- e e f 
no doubt we followed the above preſcription in the canon law, in 


tron has 

{ix months 
to preſent; 
how 1s this 


underſtood ; 


and may he 
vary his firſt 
preſentation, 
and preſent 
another. 


from her to her ſiſters for indiviſible ſubjects, as has been already 
obſerved of ſuperiorities of lands holden in feu-farm*; but I can ſee 
no reaſon why it ſhould not belong to them all, and be exerciſed by 
turns, as in the canon law, and the eldeſt only to have the firſt pre- 


ſentation; more eſpecially, ſince there is incident to it a right of the 


tithes, by the ſtatutes 1690 and 1693, of which more afterwards . 


PATRONAGE was either Eccleſiaſtical, or Laic. Eccleſiaſtical, that 
which belonged to'a churchman in the right of his benefice; for ex- 
ample, to the biſhop of one dioceſe over churches within the dio- 
ceſe of another. Laic, that belonged to laymen, or to clergymen, 
otherwiſe than on account of their benefices. The differences be- 
tween them were, firſt, That eccleſiaſtical patronages were entirely 
ſubject to the pope's pleaſure, who might freely collate the benefice 


a Cap. un. de 
jure pat. in 
to. 


v Sup. tit. 4. 


e B. 3. tit. 5. 


without taking any notice of the patron; whereas, in a lay-patro- 


nage, the pope's grant was null, as ſurreptitious, unleſs it bore an 


expreſs proviſo of the patron's conſent being procured®. 2. Church- 


men might preſent at any time within ſix months of the vacancy's 
coming to knowledge; whereas a lay-patron had only four months, 
from the time of his knowledge of the vacancy*®*. 3. Laymen might 
alter, and after one preſent another, and the Ordinary, z. e. the dio- 
ceſan biſhop, had his election, which of them to prefer; whereas a 


churchman could only preſent one, and behoved to adhere to his firſt 


choice f. 
W1TH us, of old, lay-patrons were limited to four monthss; and 


this and moſt other particulars, in times of popery. Indeed all pa- 


tronages ſeem at preſent to be laic, for thoſe which belonged to the 
biſhops do now belong to the king, and the patronages annexed to 
popiſh foundations belong either to the crown, or to titulars and 
lords of erection; and now, by expreſs ſtatute, laic patrons preſent 
within ſix months after ſuch time as the death of the laſt incumbent 
may come to their knowledge d. Wherefore with us, as to the time 
of endurance of the privilege of preſenting, it is according to the 
preſcription of the canon law in eccleſiaſtical patrons, vig. ſix months 
in every caſe. As to the liberty of a patron to vary his preſentation, I 
doubt not, but a patron may alter his choice, after ſigning a preſen- 


tation, and the preſentee's acceptance, before the preſentation is of- 
fered to the presbytery for their concurrence; becauſe, till then, 


there cannot be underſtood any. us guefitum, or right acquired to the 
preſentee; and, to prevent ſimoniacal pactions, the patron, by the 


canon law, could not, by any agreement, be effectually bound to 


preſent a particular perſon i; but, after the preſentation and acce 


tance is received by the presbytery, it. would ſeem, that the preſentee 


is intitled to the ſettlement, and that the presbytery muſt proceed to 
it, ſo that the patron cannot, without his conſent, recal the preſen- 


tation 


d C. 28. ext. 
de jur. pat. 


C. 5. ext. 
de conceſ. 
preb. 


f Cap. 5. et 
29. ext. de 
jure patron. 
cap. un. de 
jure pat. in 
to. 

2 Reg. maj. 
lib. 1. c. 2. 


h P. 1567. 
6 7s 


iCap. fin. 
ext. de con · 
cel. preb. 
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tation of him, and give it to another, but muſt abide the judgment 
of the presbytery touching the ſettlement. 


Tux late Britiſh ſtatute mentions the time to be ſix months after 


the vacancy *; but that muſt be interpreted conform to our old law, 


ſince patrons are reſtored to their antient right of preſentation ; ſo that 
it can only commence from the patron's probable knowledge of the 
vacancy, which was likewiſe the preſcription of the canon law; and, 
in this caſe, the rule of chancery, de veriſimili notitia, may be appli- 


ed, that the patron's knowledge is preſumed, after ſuch time as ad- 


vice could have been had from the place where the incumbent died, 
to the place of the patron's reſidence. 


Tux right of patronage had its riſe from the encouragement there- 


by given to build and endow churches : therefore one who gave the 


b C. 26. ext, 
de ju. pat. 


cauſ. 16. 
queſt. 7. et 


ibid. gloſſ. 


EP. 1617. 
c. 3. 


dowing a churc 


duly ſigned by the patron, with an acceptance from 
when the preſentation was offered. A preſentation is © The patron's 
< offer, in writing, of a qualified perſon to the ordinary, i. e. the dio- 
te ceſan biſhop, now the presbytery, to be admitted miniſter of a va- 
cant church:” it contains a diſpoſition, by the patron, to the preſen- 
tee, of the fruits of the benefice or ſtipend, and a requiſition to the 
proper PIN, or church-judicatory, to inſtitute or admit him to 
the church and benefice accordingly. It was formerly made to the 


ound for building a church, or who built or endowed it bythe autho- 
rity of the biſhop, might acquire or reſerve to himſelf the right of pa- 
tronage of it, under the proviſion after-mentioned; but if once the 
church was conſecrated, one could not acquire the right of patronage 
over it; becauſe that wereto impoſe a ſervitude upon a thing ſacred, and 
therefore the patronage muſt be reſerved to the donor, his heirs and 
ſucceſſors in the mortification. One that beſtowed the ground for 


building a church could not acquire the patronage, nor he that mor- 


tified a fund for its endowment till it was built, but the right accru- 


ed to all of them, as ſoon as the building was perfectedꝰ. At preſent, 
a church cannot be erected anew, without a decree of the lords of 
commiſſion, who, at the ſame time, adjudge the right of patronage 
to whom they find it juſtly belongs; and no doubt ſuch reſervation. 
will be ſufficient ground for adjudging the patronage to the mortifi- 


ers. Different perſons concurring to the founding, building and en- 

4 become joint patrons equally, tho' they had con- 
tributed unequally ; becauſe they are preſumed to agree that all ſhall 
have equal intereſt, by admitting one another to contribute : in ſuch 
caſe co-patrons behoved to join in preſenting the ſame perſon, and, if 


they diſagreed, the biſhop made his election whom to prefer: but, 


with us, joint patrons preſent by turns, as is before obſerved . 


Tux right of patronage imports Honour, Intereſt, and Burdens. 
The honourable part conſiſts in the right of preſentation. This of 
old proceeded by real exhibition of the perſon to the biſhop, requir- 
ing him to admit the preſentee; and hence it was called Preſentation: 
but afterwards no more was neceſſary than to produce a en. 

e preſentee, 


biſhop of the dioceſe, and, if he refuſed the preſentee, appeal lay to 


the archbiſhop, who might be compelled, by letters of horning, ob- 


tained 


60, How pa- 
tronage ori- 
ginally ac- 
quired over 
churches; 
what if more 
perſons con- 
cur to the 
founding, 
building, and 
endowing a 
church, 


61. The pa- 
tronage im- 
ports ho- 
nour, inte- 
reſt, and bur- 
dens. The 
honourable 
part, the 
right of pre- 
ſenting; how 
did that pro- 
ceed at firſt, 
or does at 
preſent. 
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tained upon application to the council, to admit the preſentee, in 


caſe he had no juſt grounds of refuſal *. _ „VV 


Nov the presbytery is in place of the biſhop, from whom appeal 


 lyes to the ſynod, and from them to the general aſſembly; or direct- 


ly from the presbytery to the general aſſembly, in caſe there is no 
diet of the ſynod between the judgment of the presbytery and the ſit- 
ting of the aſſembly, whoſe ſentence is final as to the receiving or re- 
jecting the preſentee b. In caſe of a final rejecting of the preſentee 


who was legally qualified, the patron has as much of the fix months 


thereafter, to preſent another, as was to run at the time of the firſt 


b P. 1567. 
Co 7. 


preſentation ; becauſe ſuch preſentation was a legal interruption of. 


62. What re- 


medy has the 


patron, if the 
ch urch- j udi- 
catories re- 


qualified. 5 


ject hi = 
ject his | 
ſentee, duly 


the ſix months, and the lapſe cannot incur againſt him while it is in 
dependence; and, in the mean time, he retains the whole fruits of the 
benefice, till the ſettlement is made upon his preſentation *. 


Ix the archbiſhop was not diſpoſed to comply with the patron's pre- 


ſentation, he behoved to ſuſpend the charge, and then the lords of 


ſeſſion were judges of the reaſons of ſuſpenſion, and cauſes of refuſal 4. 
But, by our preſent cuſtom, no ſuch charges are in uſe. If the 
presbytery, or other church-judicatory, before whom the preſen- 
tation comes, do not ſuſtain it, and- the patron conceives himſelf 
injured by their proceedings, application certainly may be made to 
the court of ſeſſion, by ſuſpenſion, with reſpe& to the ſtipend or 


vil right, whereof they alone are competent to try the validity. There 
is no reaſon of difference between the caſe now, and what it was in 
times of epiſcopacy, asto that point of the civil right; but as to grounds 
of refuſal, on account of inſufficiency, heterodoxy, or immorality, 


the lords of ſeſſion are not judges, but only the church-judicatories, 


63. A ſimo- 
niacal pacti- 


on diſquali- 


whoſe right it is declared to be to try the qualities of the perſon pre- 


ſented e, and in that reſpect their ſentence is declared final, by our old 


ſtatute f; but, as to the eivil right, the patron has igtereſt to retain the 


ſtipends, or fruits and rents of the benefice, in ſuch caſe ; and there 


muſt be a remedy to make that right effectual, which can only be 


by ſuſpending . the charge, at the inſtance of the perſon ſettled in 


_ oppoſition to his preſentee. A qualified perſon is an ordained mini- 
ſter, or a licenſed preacher, who accepts the preſentation, and takes 


the oaths- to the government, which muſt be done within the fix 


months, or otherwiſe the right devolves to the presbytery :. 


IT is likewiſe a qualification in the perſon preſented that he has 
made no ſimoniacal paction with the patron, by giving or promiſing 
a valuable conſideration for being preſented ; for, in that caſe, whe- 


ther ſuch agreement is before or after the avoidance, the presbytery 


may lawfully refuſe the preſentee : but it is declared no ſimoniacal 


paction to agree with the patron concerning a tack or leaſe of the 
fruits of the benefice, provided the preſentee reſerved to himſelf a ſuf- 
ficient maintenance, anſwerable to the ſtate of the benefice b. But 


ſuch paction cannot take place in ſtipendiary churches, without in- 


curring the guilt of ſimony, in caſe any abatement is made from the 
ſtipends, conſtituted by decree of the commiſſioners ; for ſuch ſtipend 


is the legal maintenance of the miniſter and his ſucceſſors, and ſuch 


% 


P. 1592, 
. HY. 

P. 1612. 

c. 1. 5 Geo. I. 
e. 25. 


d Feb. 29. 
1680. Scot 
of Ancrum. 


rents of the benefice, that he may get juſtice done him as to his ci- 


2 D. 5 Geo. l. 
e. 28. 


C 1% 


agree- 
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agreement is void *, However, in parſonages, where the incumbent is 


in the full poſſeſſion of the benefice, ſuch compaQ may ſtill be allowed. 


Ir the patron acquieſces to the rejection of the preſentee by the 
presbytery,. the reſidue of the fix months, that remained at the time 
of the preſentation made, commences to run from the time of ſuch 
refuſal, or from the time the appeal is finally diſcuſt, within which 
he may preſent another, . the preſentee was an actual miniſter, 
or licentiate, and declared his acceptance, or willingneſs to accept; 
as likewiſe he has the reſidue of the ſix months, in caſe of the pre- 
ſentee's death happening after the preſentation is offered to the preſ- 
bytery, becauſe the eee is a lawful interruption. The pre- 
ſentee may lawfully be rejected, on account of immorality in his life, 
or error in his doctrine, for which purpoſe an edict is ſerved before 
his admiſſion, that all perſons having intereſt may object why the 
preſentee ought not to b 
any ſuch account, the patron's right cannot be thereby prejudiced; 
becauſe he preſented one legally qualified in the terms of the ſtatute, 
and therefore he may preſent another within ſix months of ſuch re- 
fuſal, diſcounting the time that had run before the firſt preſentation 
was made. Wherefore the rule is, that if the patron preſent one, 
legally qualified, v/z. a probationer or miniſter, who duly accepts 
the preſentation within the fix months, he ſaves his privilege ; and 
if the perſon preſented ſhall be refuſed by the church-judicatories, 
he has the reſidue of the fix months, that remained at the time of 


his firſt preſentation, to preſent another, for the church-judicature 


cannot claim a lapſe by their own fault ; but if the patron preſent one 
who does not accept within the fix months, or who is not legally qua- 


lified, as not having taken the oaths required by law, or the like, he 


can only, on the preſentee's being rejected, preſent another within the 


| fix months of the vacancy's happening, it being his own fault that he 
did not preſent one duly qualified, that accepted within that time, 


and he cannot thereby prolong the term. 


Ir the presbytery ſhall ſettle a miniſter, while the patron's privilege 
is current, without a preſentation from him, the ſettlement is void as 
to the civil right to the benefice, in caſe the patron object and offer a 
preſentation, in terms of law, before the expiration of the ſix months; 
for tho' the ſervice of the edict is preſumed to notify the intended ſet- 
tlement to all perſons concerned, yet that is only in order that the 
may have opportunity to make their objections to the candidate, if 
they have any; but the patron is not bound to regard thoſe proceed- 
ings, and therefore may uſe his privilege, whether the premature 
ſettlement is compleated or not ; and for this reaſon it is adviſeable, 


that it ſhould not be entered upon without the patron's conſent, till 


after the lapſe. 


Warn the patron does not uſe his privilege, the right of ſettling 
a miniſter in the church for that time devolves to the presbytery, 
in which caſe they plant the church 7anquam jure devoluto. Indeed, b 
the late act of aſſembly *, they were bound to proceed upon a call 
from the heritors and elders, and, after the election, the perſon nam- 


ed was to be propoſed to the congregation before the ſettlement; that 
Vor. II. they 


e ſettled : but tho' he ſhould be refuſed on 
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tained upon application to the council, to admit the preſentee, in 
caſe he had no juſt grounds of refuſal *, 


the lords of ſeſſion are not judges, but only the church-judicatories, 


niacal pacti- | 


Nov the presbytery is in place of the biſhop, from whom appeal 


lyes to the ſynod, and from them to the general aſſembly; or direct- 


ly from the presbytery to the general aſſembly, in caſe there is no 

diet of the ſynod between the judgment of the presbytery and the ſit- ON 

ting of the aſſembly, whoſe ſentence is final as to the receiving or re- | 

jecting the preſentee b. In caſe of a final rejecting of the preſentee v p. 1567. 

who was legally qualified, the patron has as much of the ſix months © 7: 3 
thereafter, to preſent another, as was to run at the time of the firſt _ 
preſentation ; becauſe ſuch preſentation was a legal interruption of 
the ſix months, and the lapſe cannot incur againſt him while it is in 


dependence; and, in the mean time, he retains the whole fruits of the 
benefice, till the ſettlement is made upon his preſentation *, « P. 1592. 


C117, . 
| EET | THY 5 . P. 1612. 5 
I the archbiſhop was not diſpoſed to comply with the patron's pre- <- . 

ſentation, he behoved to ſuſpend the charge, and then the lords of 

ſeſſion were judges of the reaſons of ſuſpenſion, and cauſes of refuſal 4. xe ag =. 

But, by our preſent cuſtom, no ſuch charges are in uſe. If the ef Ancrum. 

presbytery, or other -church-judicatory, before whom the preſen- 

tation comes, do not ſuſtain it, and- the patron conceives himſelf 

injured by their proceedings, application certainly may be made to 

the court of ſeſſion, by ſuſpenſion, with reſpe& to the ſtipend or 

rents of the benefice, that he may get juſtice done him as to his ci- 

vil right, whereof they alone are competent to try the validity. There 

is no reaſon of difference between the caſe now, and what it was in 

times of epiſcopacy, asto that point of the civil right; but as to grounds 

of refuſal, on account of inſufficiency, heterodoxy, or immorality, 


whoſe right it is declared to be to try the qualities of the perſon pre- 
ſented e, and in that reſpect their ſentence is declared final, by our old « 5 Geo. I. 
ſtatute f; but, as to the civil right, the patron has intereſt to retain the <,2®: 
ſtipends, or fruits and rents of the benefice, in ſuch caſe; and there c. 3. 
muſt be a remedy to make that right effectual, which can only be 
by ſuſpending -the charge, at the inſtance of the perſon ſettled in 
oppoſition to his preſentee. A qualified perſon is an ordained mini- I 
ſter, or a licenſed preacher, who accepts the preſentation, and takes 
the oaths to the government, which muſt be done within the fix 
months, or otherwiſe the right devolves to the presbytery . 10 Ces. 
a | | | 1 {0 | c. 28. 

Ir is likewiſe a qualification in the perſon preſented that he has 
made no ſimoniacal paction with the patron, by giving or promiſing 
a valuable conſideration for being preſented; for, in that caſe, whe- 


ther ſuch agreement is before or after the avoidance, the presbytery 


may lawfully refuſe the preſentee : but it is declared no ſimoniacal 
paction to agree with the patron concerning a tack or leaſe of the | 4 
fruits of the benefice, provided the preſentee reſerved to himſelf a ſuf- 3 
ficient maintenance, anſwerable to the ſtate of the benefice ®. But h PD. P. 1612. 
ſuch paction cannot take place in ſtipendiary churches, without in- 1 
curring the guilt of ſimony, in caſe any abatement is made from the 

ſtipends, conſtituted by decree of the commiſſioners ; for ſuch ſtipend 

is the legal maintenance of the miniſter and his ſucceſſors, and ſuch 

agree-. 
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agreement is void . However, in parſonages, where the incumbent is 


in the full poſſeſſion of the benefice, ſuch compad may ſtill be allowed. 


Ir the patron acquieſces to the rejection of the preſentee by the 
presbytery,. the reſidue of the fix months, that remained at the time 
of the preſentation made, commences to run from the time of ſuch 
refuſal, or from the time the appeal is finally diſcuſt, within which 
he may preſent another, provided the preſentee was an actual miniſter, 
or licentiate, and declared his acceptance, or willingneſs to accept ; 
as likewiſe he has the reſidue of the ſix months, in caſe of the pre- 
ſentee's death happening after the preſentation is offered to the preſ- 
bytery, becauſe the 3 is a lawful interruption. The pre- 
ſentee may lawfully be rejected, on account of immorality in his life, 
or error in his doctrine, for which purpoſe an edict is ſerved before 


his admiſſion, that all 1 having intereſt may object why the 


preſentee ought not to be ſettled : but tho he ſhould be refuſed on 
any ſuch account, the patron's right cannot be thereby prejudiced; 
becauſe he preſented one legally qualified in the terms of the ſtatute, 
and therefore he may preſent another within ſix months of ſuch re- 
fuſal, diſcounting the time that had run before the firſt preſentation 
was made. Wherefore the rule is, that if the patron preſent one, 
legally qualified, vig. a probationer or miniſter, who duly accepts 
the preſentation within the fix months, he faves his privilege ; and 
if the perſon preſented ſhall be refuſed by the church-judicatories, 
he has the reſidue of the ſix months, that remained at the time of 
his firſt preſentation, to preſent another, for the church-judicature 


cannot claim a lapſe by their own fault; but if the patron preſent one 


who does not accept within the ſix months, or who is not legally qua- 
lified, as not having taken the oaths required by law, or the like, he 


can only, on the preſentee's being rejected, preſent another within the 


ſix months of the vacancy's happening, it being his own fault that he 


did not preſent one duly qualified, that accepted within that time, 
and he cannot thereby prolong the term“. | | 


Ir the presbytery ſhall ſettle a miniſter, while the patron's privilege 


1s current, without a preſentation from him, the ſettlement is void as 


| to the civil right to the benefice, in caſe the patron object and offer a 


preſentation, in terms of law, before the expiration of the ſix months; 
for tho' the ſervice of the edict is preſumed to notify the intended ſet- 


tlement to all perſons concerned, yet that is only in order that the 


may have opportunity to make their objeCtions to the candidate, if 
they have any; but the patron is not bound to regard thoſe proceed- 


ings, and therefore may uſe his privilege, whether the premature 


ſettlement 1s compleated or not ; and for this reaſon it is adviſeable, 


after the lapſe. 


Wurxx the patron does not uſe his privilege, the right of ſettling 


a. miniſter in the church for that time devolves to the presbytery, 


in which caſe they plant the church fanquam jure devoluto. Indeed, b 


the late act of aſſembly *, they were bound to proceed upon a call 
from the heritors and elders, and, after the election, the perſon nam- 


ed was to be propoſed to the congregation before the ſettlement; that 
Vor. II. G they 
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they might object to his life or doctrine; but now, by repealing this 


act, presbyteries are reſtored to their antient liberty“, as above. 


Ir the patron has not formerly taken the oath of abjuration, he 
muſt take it at or before his figning the preſentation ; and if he is 


ſuſpected to be popiſh, he muſt take the Formula, to purge himſelf of 


popery b, being tendered to him by the ſheriff of the ſhire, or any 
two of the juſtices of peace; and, on his default to take the 
oath or Formula, the right of preſentation, for that time, belongs ts 
the king, who may preſent to the church at any time within fox 
months of ſuch neglect or refuſal . 1 e 


Tux late ſtatute bears, That the presbytery is obliged 7 receive and 
admit the perſon preſented, in the ſame manner as perſons preſented before 
the making of the act ought to have been admitted. Now, by the act 
16 
hoved to be propoſed to the congregation, to be approved or diſap- 
proved by them, and if they diſapproved, the presbytery were to 
cognoſce and determine therein: it may therefore be doubted, whe- 
ther that method muſt ftill be followed. I conceive neither people 
nor presbytery can obſtruct the ſettlement, except w—_ objections to 
the prefentee's life or doctrine, and that the method in the act 1690 
is not now the rule. The Manner mentioned in the Britiſh ſtatute 
muſt be that which took plate formerly, when patrons had the right 
of preſentation, they being reſtored to their antient right; and, 
if it were otherwiſe, the presbytery would have it in their pow- 
er to ſet aſide the preſentation, upon ſuggeſtions from the people, 
which was not intended; nor did fuch method take place when the 
patrons preſented; in the pureſt times of presbytery 9. 


NorwirnsTAx DING that, in ſtrictneſs of law, the church-judi- 
catories are bound to make ſettlements of miniſters in churches, upon 
the preſentation of patrons, tho' without the concurrence of heri- 
tors and elders, or conſent of the people; yet, becauſe ſuch ſettle- 
ments are ſeldom comfortable, and tend not to the ſucceſs of the 
goſpel in pariſhes ſo planted, they for moſt part do not make ſettle- 
ments in that way, but require the conſent of a ſufficient number of 
the heritors and elders, by way of call or concurrence, and like- 
wiſe the approbation of the people, if it can be had; and if ſuch 
eoncurrence is not obtained to the patron's preſentee, they general- 
ly ſtop ſettling him, and endeavour to prevail with the patron to paſs 


e 10 Annæ, 
c. 11. 


go, the perſon named, or preſented by the heritors and elders, be- 


from his preſentee, and preſent another more acceptable to the pa- 


riſh; which the patron ſeldom refuſes, and in this caſe the preſen- 
tee does not ſeem to have any remedy; for, whether he is a miniſter, 
or licentiate only, he is ſubject to the rules and orders of the church, 
in relation to his ſettlement. At the ſame time, the opinion the 
poop have conceived, of a right they pretend to have in the choice 
of their miniſter, creates great diſturbance to the church-judicatories, 
and occaſions long vacancies, and puts the patron, and others concern- 
ed, to no ſmall expence, before a ſettlement can be compaſſed; all 
which would be | 
their minds, but which will not be eaſily done, as it has been allowed 
to take ſo deep root. e 


% 


WII RE 


prevented if ſuch notion were eradicated out of 


Ba, 


* : 


2 P. 1587. 


v Nov. 18. 
1680. Earl 
Haddington. 


borows, 


canon law, had the choice which of the perſons preſented 
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Wuzxe patrons have not the right of preſentation, as in thoſe pa- 
riſhes, from the heritors of which they received the recompenſe 
mentioned in the act 1690, for that right, the method preſcribed in 
that ſtatute muſt ſtill be followed ; becauſe ſuch patrons are not, by 
the Britiſh' ſtatute, reſtored to their right of preſentation, but ex- 
prefsly excluded from the fame : therefore the ſettlement muſt be 

n a nomination by the elders and proteſtant heritors; and, in royal 
the magiſtrates, town-council and church-ſefſion, as 
they had been in uſe before the year 1660, with addition of the he- 
ritors, in caſe there is a conſiderable part of the pariſh landward, as 
is provided in the ſtatute 1690; which the late Britiſh act does not 


alter, but leaves in the ſame ſtate, with reſpe& to ſuch churches, 


where the patron has not the right of preſentation ; and this is like- 
wiſe the rule in churches free of patronage, or where the patron 
waves his privilege. TY 


In the cafe of joint patrons, they ought all to concur in preſenting 


the ſame perſon ; or, if they preſent differently, the _— by the 

te ſhould 
prefer to the benefice, as above hinted. It might rather ſeem, that, 
in this caſe, if they do not all agree upon one perſon, the caſe ſhould 
be held as if no preſentation were offered ; becauſe the right does not 
belong to each ſeverally, but to all Jointly: But the rule laid down 


in our ſtatute®, in the caſe of union of churches, ſubject to different 


patrons, that they preſent per vices, or by turns, 1s preferable ; and, I 
conceive, applicable even to the caſe where originally a church hath 
ſeveral patrons, occafioned probably from their joint contribution to 
the founding, building, and endowing the church, or from other 
cauſes ; for there is no conceivable reaſon of difference between co- 
patrons of an united church, and of a church which was always one. 


Id the caſe of a new erected church in another pariſh, if it is en- 
dowed out of the tithes of the old pariſh, the patron of that pariſh- 
church is intitled to have the patronage of the new one; but, if it is 
founded, built, and doted by voluntary contributions, the contribu- 
ters may jointly claim the patronage in the erection before the com- 
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71. The caſe 
of a ne we- 
rected church 
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tronage. 


miſſion, which has the ſole power in ſuch caſes: but, if they get it 


not aſcertained in the decree of erection, it may ſeem, that the pa- 
tron of the old church hath the title to it, as is the caſe of a proviſi- 
on raiſed to a ſecond miniſter, hereafter taken notice of *; but of ne- 
ceſſity that church is free, and cannot be afterwards brought under 
patronage, becauſe all parties intereſted have tacitly paſt from their 
claims ; and conſequently it muſt be planted in the fame manner 
as by the act 1690 is directed, which till takes place where there 
is no patron, or where he has not the right of preſentation, as is al- 
ready obſerved, Pn T 


'Ts true, the pope, in times of popery with us, and in popiſh 
countries at this day, is preſumed patron, in every caſe where the 
right of another does not appear, and the king ſucceeds to the pope 
in ſuch rights; but that is only a preſumptiye title, and does not hin- 
der a church from being free of patronage altogether ; as certainly 
thoſe churches are free from preſentations, where the patrons ac- 


cepted 
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cepted the conſideration given them by the act 1690, in lieu thereof, 


as above; and there is no reaſon, why the like may not hold in the 
other inſtances too, above remarked, | 


73. At what 
time does the 
preſentee's 
right to the 


fruits of the 


denefice 
commence, 


2 


— 


74. The pa- 


tron's inte- 


reſt in the 
benefice; his 
right to the 
tithes of the 


pariſh, by 


the acts 1690 


and 1693. 


Tux preſentation gives right to the fruits of the benefice or ſtipend 
only Conditionally, viz. in caſe the preſentee is admitted miniſter of 
the pariſh-church, and only as ſuch he has right to the ſtipend or 
rents of the benefice : hence, tho' the preſentation bear date before 


the preſentee has no right to it“; for, till the actual admiſſion, the 


church is void, and the vacant ſtipends muſt be diſpoſed of, as the 


law directs, for pious uſes. | 


Ar preſent, the patron's intereſt in the benefice, except as to the 
right of preſentation, which is not a pecuniary benefit, but a privi- 
lege, is regulated, in great meaſure, by the act 1690; by it the 
right of the tithes, not heritably diſponed, is declared to belong to 
the patron, with the burthen of the miniſter's ſtipend, and future 
augmentations or new erections ; and under obligation to ſell to the 
reſpective heritors the tithes of their lands, at the rate of fix years 
purchaſe, where the patron had only right by that act. This is ex- 
tended to parſonages, and all other benefices of cure, without excep- 
tion, with this proviſo, that, where the miniſter is in poſſeſſion of 


the tithes as titular, he ſhall continue therein till the patron pro- 


cure to him a modified ſtipend®: this concerns benefices provided to 
miniſters by the old act“. The grants of patronage, even of old, 
commonly bore Jus patronatils ecclefie parochialis, cum decimis rectoriis 
et vicarits ejuſdem ; but that only imported a right of preſentation to 
the benefice, and did not conſtitute the patron titular of the tithes :. 


This ſtile is a veſtige of the antient poſition, that tithes originally 


proceeded from a grant of the patron to the church, and on that ac- 
count obtained, or rather reſerved the right of preſentation to the 
ſame. _ | | 


Tux patron's right to the tithes obtains without diſtinction, whe- 
ther he accepted the conſideration for the right of preſentation or 
not, theſe being diſtinct privileges; ſo that, tho' ſuch patrons, as did 
accept of the ſtatutary price for that right, ſtand, by the Britiſh act, 


excluded from preſenting, yet they ſtill enjoy the right to the tithes 


as formerly. Thus, the patron is in effect the beneficed perſon ; but, 
truly, as his right is qualified, the deſign of the law appears chiefly 
to have been, that the heritors might have the privilege to purchaſe 
the ſuperplus tithes of their lands at an eaſy rate; for, before that act, 


the patrons found always means to procure right to the tithes from 


Whitſunday, yet, unleſs the admiſſion is likewiſe before that term, | 


a July 24. 
1662. 
Wemyſs. 
July 9. 1663. 
Kirkcaldy. 
Jan. 26. 
1670. Mac- 
Queen. 


„p. 1690. 
e, 23. 


EP, . 
e. 26. 

d P. 1581. 
C. 102. 


e Jan, 4. 
1749. heri- 
tors of Kirk- 
patriek- 
Fleming. 


the incumbent, and reſtricted him to a tack- duty, perhaps far under 


the value of the rents and profits of the benefice; and in this practice 
they were authoriſed by ſpecial ſtatute . By ſuch indirect methods, 
they had it in their power to exact the whole tithes from the heritors, 


tho perhaps a ſmall proportion only went to the miniſter's uſe : but 


now the heritors, by ſuch eaſy purchaſe, may have the benefit of 


the ſuperplus tithes in a great meaſure themſelves, upon obtaining 


a decree of fale, of which I ſhall diſcourſe hereafter. If a patron 
had conveyed all right he had, or ſhould acquire to the tithes, his 
| | g ſuper- 


— Wor tA er IIs" Sr 


f P. 1612. 
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de jure pat. 
e L. 5 18. 


Pp. 1690. 
Ci 23. 


b p. 1707. 
c. 11. 


<P. 1587. 
o. 29. 

P. 1633. 
C. 14. 
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ſupervenient right, by the act 1690, would accrue to ſuch heritor, 
and the caſe would be the ſame, if he had conveyed the tithes with 
abſolute warrandice. | 

By the ſame act 1690*, patrons are declared to have right to the 
feu-duties of all lands holden of their benefices, redeemable by the 
crown, to whom the ſuperiority of them is ordained to belong, in 
the ſame manner as the ſuperiorities of the church-lands, by the act 
1643 z but where theſe feu-duties are a part of the miniſter's modi- 
fied ſtipend, or the miniſter had been in poſſeſſion of them the ſpace 
of ten years, or where he has the full benefice, they are declared 
irredeemable. It . be a queſtion, if the reverſion of thoſe feu- 


duties falls under the late ſtatute, renouncing the reverſion of church- 


lands b: it indeed expreſsly concerns only lords of erection, and the 
feu- duties which belonged to ſuperiorities, annexed to the crown by 
the old ſtatutes ©; whereas the ſuperiorities, declared to belong to 
the crown by this act, are not annexed. However, the reaſon aſſign- 
ed in the act, for renouncing the reverſion of theſe feu- duties 1 
ing to the annexed ſuperiorities, namely, that it was no profit to the 
« crown, and a lett and impediment to all tranſactions in relation to 
ce the feu-duties,” equally holds with reſpect to thoſe in queſtion : and 
ſince the act 1690, in e the reverſion of ſuch feu- duties to 
belong to the crown as to the ſuperiority, refers to the act 1633, as 


the rule, there would ſeem no doubt, but the renunciation of the re- 


a Cauſa 30. 
Can. 16. 
quelt. 7. 
cap. 25. ext. 


et 19. ff. de 
agnoſc. et a- 
lendis, &c. 


fP. 1693. 
c. 25. 


verſion muſt be underſtood to concern the one as much as the other. 


Tux patron had this intereſt likewiſe in the benefice, by the ca- 
non law, that, in caſe he was reduced to poverty, he ſhould be main- 
tained out of the fruits of the benefice, if there was any overplus, 
more than a reaſonable ſubſiſtence to the incumbent d; after the ex- 
ample of a freed-man's being liable, by the civil law, to ſupport his 
patron in ſuch caſe* : but this can take no place in ſtipendiary church- 
es; becauſe the ſtipend is only for the maintenance of the. miniſter, 
and the patron has right to all the * tithes, which is a more 
valuable intereſt: and, as to others, where the miniſters are in the 
full poſſeſſion, the patrons may procure them modified ſtipends, and 


take the overplus to themſelves, in virtue of the ſtatute in that be- 
half *, | 


TRE intereſt belonging to patrons in benefices, during the vacan- 
Cy, is their right or power of diſpoſal of the vacant ſtipends, for pious 
uſes, within the pariſhes. The repairing the fabric of the church, 


is one of thoſe pious uſes to which the vacant ſtipends are to be ap- 


g P. 1685. 
c. 18. 


h P. 1663. 
C. 21. 


1 Fount, 
Deo. 6. 1695. 
Lo. W. Dou · 
glas. 


my and the upholding the manſe, during the vacancy, another. 
f none of theſe take place, they ought to be employed for the uſe 
of the poor, for the building and repairing of bridges, &c. and 'tis 
in the patron's option to which of thoſe uſes they ſhall be applied 8: 
only it is ſpecially provided, that the manſe ſhall be upheld, during 
the vacancy, out _ the vacant ſtipends b, which therefore the patron 
cannot refuſe to the prejudice of the heritors: but, if the patron has 
actually deſtinated them to another pious uſe, before he is interpelled 
by the heritors, their claim will be rejected, the matter not being 
entire *. 


Vor. II, | H preſen- 


75. Patrons 
have right to 
the. feu- du- 
ties of lands 
holden of 
their beneſi · 
ces, (not poſ- 
ſeſſed by the 
miniſters) till 
redeemed by 
the crown ; 
is this rever- 
fiondiſcharg- 
ed by the act 


1707. 


76. The pa- 
tron's ali- 
ment out of 
the benefice, 
by the canon 
law, in caſe of 
his poverty, 
takes no 
place with us. 


77. The pa- 
tron's intereſt 
in the bene · 
fice, during 
the vacancy; 
his power of 
diſpoſal of 
the vacant 
ſtipends to 
pious uſes; 
the penalty 
incurred by 
him on fail 
ure. 


If the patron fails in this application, he loſes his right of 
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the patron, upon ſuch failure, is declared to loſe his right of admi- 
niſtration of the vacant ſtipends, for that and the next vacancy, and 
the ſame are to be diſpoſed of by the presbytery: at the time of this 


act, the patron had not the right of rm ae and fo the penalty 


could not have been the forfeiture of it for the next vice; but now, 


ſince he is reſtored to the right of preſentation, I conceive that that 


penalty, and not the other, takes place, for that reſtitution muſt be 
with all the qualities that affected it; and the act 1690 is repealed, 


by the act reſtoring patrons to their right of preſentation, ſo far as 


concerns the presbytery's power of diſpoſing of the vacant ſtipends, 


thereby declared, in the caſe aforeſaid, to belong to them; and indeed 


cant ſtipends belonge 


78. Pari of 
the vacant 
ſtipends goes 
to the fund 
for ſupplying 
the widows 
and children 


of miniſters. 


79. How the 


vacant ſti- 
pends, within 
the ſynod of 


Argyle to be 
diſpoſed of. 


80. Are the 
you 4 
nds of 
__— 
whereof the - 
patronage 
belongs to 
the crown, 
ſubject to a 
diſpoſal for 
Pious uſes. 


all caſes, the vacant ſtipends of churches, o 


they are barred from the ſame in every other caſe. Thus formerly, 

where the patron was 15a the power of adminiſtration of the va- 

to the presbytery *, but now it goes to the 

crown ; as likewiſe where the pa 
government, by taking the oathss. 

Tux act for raiſing and eſtabliſhing a fund for a proviſion to the 

widows and children of the miniſters of the church of Scotland ©, de- 


clares each vacant benefice _— to the ſum of two pounds ten 


o 


year during the vacancy, toward 


ſhillings ſterling, for every ha 
ferable to all other debts and burthens upon the ſame. 


By ſpecial ſtatute , the vacant ſtipends of churches, within the 
ſynod of Argyle, were to be diſpoſed of for the education of youth, 
at the fight of the ſynod, with conſent of the heritors; as likewiſe, 
in all caſes, if the patron failed to apply the vacant ſtipends, the ad- 
miniſtration belonged to the presbytery, for that and the next vacan- 
cy ©: but now, by the late Britiſh ſtatutef, the presbytery has no 
concern in the matter, as juſt ſaid. And as to the ſynod of Argyle, 
the patrons of pariſhes within it are on the ſame foot with other pa- 
trons ; becauſe all patrons, without diſtinction, are reſtored to their 
former right of preſentation, and power of diſpoſal of the vacant ſti- 


pends for pious uſes, Any ſtatute or cuſtom to the contrary notwith- 


ſtanding. 


Tux act concerning the diſpoſal of vacant ſtipends, which was 
made during epiſcopacy*, does not extend to churches whereof the 
crown was patron, nor to menſal or patrimonial churches belonging 
to biſhops. But it may juſtly be doubted, if this is not altered by 
the above-quoted late Britiſh ſtatute, which bears, that the king may 


diſpoſe of the vacant ſtipends of pariſhes that belonged to the bithops, 


and whereof the patronage isthereby declared ro belong to the crown, 
for pious uſes, © in the ſame way and manner, as is the cafe of other 
te patronages belonging to the crown :” this you ſuppoſes, that, in 

which the crown is pa- 
tron, are to be diſpoſed of for pious uſes. There can ſtill be leſs 
doubt, as to the vacant ſtipends of ſuch pariſhes, whereof the patron- 
age belonged to perſons attainted on account of the rebellion 1715, 
and declared to belong to his majeſty by ſtatute *; for, to be ſure, 
by the patronages being veſted in the crown, the condition of em- 


 ploying 


tron does not qualify himſelf to the 


.preſentation for the next vice, by the act 1685; and, by the at 1 690, 


à P. 1690. 
C. 23. 


8 10 Annæ, 


C. II. 


e 17 Geo, II. 
c. 11. 


ſupplying the fund for the above purpoſe; and which is declared pre- 
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ploying the vacant ſtipend could receive no alteration ; for that muſt 


follow the patronage, in whomever it is veſted : the ſame rule holds 
with reſpect to patronages that belonged to perſons attainted of high 
treaſon for the rebellion 1745, veſted in the king by the late act *, 


Tur Burthen incumbent on patrons, originally, was the taking care 
of the fabric of the church, and defending the benefice againſt intrud- 


ers, and its revenues from dilapidation : at preſent the heritors of the 


pariſh muſt keep the church in repair, if there is not vacant ſtipends 
ſufficient for the purpoſe ; and, as to the revenues of the benefice, it 
has been already obſerved, that the ſuperplus tithes belong to the pa- 


tron himſelf, in ſtipendiary churches; and that, in parſonages, he may 


agree with the incumbent, and take from him a right to the tithes, 
leaving him a reaſonable maintenance, according to the condition of 
the benefice ; or infiſt in an action for having a ſtipend modified, and 
allocate to him out of the tithes. In parſonages, where the in- 


cCumbent is ſtill in full poſſeſſion of the tithes, he is bound to repair the 


d Nov. pen. 
1628. kirk 
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e P. 1367. 
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quire of the church, and if it is not diſtinguiſhable from the body 


of the church, a third of the whole ſtent, or rate for repairing the 
fabric of the church, muſt be born by him, or his tackſman *, and 
the remainder by the heritors. It may be thought that the patron, 
who has right, by the late ſtatutes, to the ſuperplus tithes, is liable to 
this burthen, which was incumbent upon the parſon, ſince it was on 
account of the tithes that the parſon was ſubje& thereto : but I 


conceive he is not; becauſe it is none of theſe burthens to which the 


patron is ſubjected by the act 1690, on account of that right; and 
the reaſon may be, that it is the heritors own fault if they allow the 
patron to hold that right, ſince they have the privilege, by the ſame 
ſtatute, to purchaſe from him the ſuperplus tithes, at the eaſy rate of 
fix years purchaſe, with deduction of the king's annuity. 


Since, after the reformation, in provoſtries, prebends, chaplain- 


ries and altarages, the patrons were to beſtow their revenues upon 


burſars in any of the univerſities, for encouragement of learning ; and 
were from time to time to preſent ſuch perſons as they pleaſed to thoſe 
benefices, to the intent aforeſaid, who needed no collation or other 
admiſſion, as I took notice above; it was doubted how the vaſſals 
holding of theſe benefices ſhould be entered. Wherefore, to clear 
that matter, the caſe being, that the vaſſals holding of the titulars 
of thoſe benefices (who came to be the burſars or poor ſcholars) could 
not know from any record who they were, and that they were ſub- 
ject to frequent changes, the entry of heirs, or receiving fingular ſuc- 
ceſſors in feus holding of thoſe benefices, is to be performed by the 


patrons ſtanding infeft in the right of patronage, holding of the 


crown, without conſent of the titulars, or interpoſition of the biſhop 
or presbytery ; and where they were founded in royal borows, the 
town-councils are declared undoubted ſuperiors of them by ſtatute , 
they having been formerly patrons of the ſame, as the act bears: 
but tho theſe benefices are to be conferred on burſars, in reſpect to 
the lands, as above, yet the tithes of the ſame belong to the patrons, 
in virtue of the foreſaid ſtatutes 1690 and 1693, which are general a; 
the caſe referred to was of a provoſtry. = 


BENEFICES 


81. The ex- 
pes of up- 
olding the 
church, to 

which the 
patron was 
ſubje& in 
times of po- 
pery, takes 
no place at 
preſent, 


82. In pro- 
voſtries, pres 
bend s, chap- 
lainries, and 
altarages 
conferred by 
the patrons 
on burſars, 
the vaſſals 
enter with 
the patrons. 
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83.Whomay BxNEFICEs of cure, particularly pariſh-churches, can only be con- 
be preſented, ferred to presbyters or miniſters ® z and therefore, if the preſentee is 


and of what 


age. 


84. Where 


there is a 
controverſy 
about the 
patronage, 
how is the 


church-judi-" 


catories to 
proceed. 


8g. May the 


patròn pre- 


ſent himfel5 
or his ſon. 


only a licenſed preacher or probationer, he muſt anew undergo, his 


trials, and if he acquits himſelf worthily, he is ordained a presby- 


ter, and admitted; but, if he is rejected on his trials, the patron may 


preſent another within the fix months, as is above obſerved. As by 
the canon law, if a biſhop ordained a presbyter without a benefice, 
and who had not means to ſupport himſelf, the biſhop was bound 
to maintain him till he was provided, that the church might not 
fall under contempt by the poverty of the miniſters ; ſo, for the 
fame reaſon, none are ordained miniſters with us, till they are to be 


ſettled in benefices. By the civil law, one behoved to be 35 years of 
age before he was ordained a presbyter *; and by the canon law 2543 


but we have no limited time, . becauſe ſome arrive much ſooner than 
others to maturity. of judgment, and other accompliſhments, 


Wax: there is a controverſy about the right of patronage, he who 
was laſt in poſſeſſion by preſenting is preferred : if neither has been 
in poſſeſſion, the church may be planted after the lapſe of ſix months, 
without reſpe& to them *; becauſe the church muft not ſuffer by a 
long vacancy. This is more neceſſary with us, fince our church- 


judicatories have no power to decide the point of right. In caſe of 
ſuch competition, the matter was determined, of old, upon a brieve, 


by an inqueſt or jury, that cognoſced which of the parties, his authors 
or predeceſſors, laſt preſented; and he in whoſe favour they gave their 
verdict was preferred to the poſſeſſion, and his preſentee admitted 
and ſettled in the benefice : without prejudice to the other party to 
try the point of right as to the patronage itſelf thereafter ſ. Wherefore 
the laſt preſentation, that took effect by a ſettlement, is the rule which 
church-judicatories are to obſerve in their procedure ; unleſs ſuch 
party's right was ſet aſide by the proper court ſince the laſt preſenta- 
tion, and another preferred, which muft regulate their conduct. 


Bur if the competition is between the king and a ſubject, and 


the ſubje&, or his authors in the right, were never in poſſeſſion by 


preſenting, the crown's preſentation mult be preferred by the church- 


judicatories in planting the church; for where the caſe is doubtful, 
the preſumption lies for the crown, without any poſſeſſion: ſo that, 
in caſes of this kind, the ſubje& muſt declare his right before the 


v Cap. 2. 4+ 
ext. de pre- 


bendis. 


© Nov. 123. 
e 13» 

©C, 7. ext. 
de elect. 


e C. 19. ext. 


de jure pa- 
tron. | 


f Reg. maj. 
lib. 3. c. 33. 


court of ſeſſion, and till then the eccleſiaſtical courts are not bound to 


regard it: the king's right is founded in the common law without 


poſſeſſion, and therefore is preferable in queſtions about the ſettle- 


ment of churches; unleſs another has been in poſſeſſion by preſent- 
ing, or has an uncontroverted right to the patronage; or the church 
has been in uſe of its liberty, by being planted without any preſenta- 


tion, in which caſe the ſettlement ought to proceed in the ſame 


courſe. 


_ A PATRoN cannot preſent himſelf :, becauſe that were incompa- 
tible, but he may his own ſon h; for the paternal power is not re- 
ſpected in ſpiritual matters, or thoſe which are connected therewith i; 
nor is there any inconſiſtency or incompatibility, in this caſe, of one's 


preſenting his ſon, which is in the other of preſenting himſelf. 


ThE 


g C. 26. ext. 
h. t. 

h C. 25. ext. 
de preb. 

i C. fin. de 
judic. in to. 
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Tux right of patronage was originally acquired by founding, build- 86. Where 
ing, and . ga ck, as WAS r. ar and 15 all this ray hey wen] 
1 | is done by one perſon, then for certain he has a good claim to the —_— or 
7 whole patronage of the church; but where more perſons concur, church, he 

the caſe is not ſo clear, how their reſpective intereſts ſhall be propor- js patron. 
tioned and aſcertained : the rule in the canon law is, that if fs who 
purchaſed the ground for founding the church did not proceed to 
build and endow it, or procure another to do it, he forfeited his 
claim of patronage, as likewiſe he who builded it, unleſs he got it 
endowed ; but, where all concur, they become joint patrons by equal 
Clem. II. proportions »: but, with us, their reſpective claims muſt be adjuſted 
de jur. Pat. before the court of commiſſion, when they give their ſanction to the 
new erection, and declare the patronage of the ſame, as ſhall by 
and by appear. 1 5 


THERE is this diverſity between the eſtabliſhing a fund for a ſe- $7. Whopte- 
cond miniſter, and the erection of a new church, that tho' the mor- _— = 
tifier of the fund for a ſecond miniſter has a claim to inſiſt for the ger, eſtabliſh- 
patronage, yet, if he has not reſerved to himſelf the patronage in the <4 on a fund 

| . | . "=." raiſed by pri- 
mortification, or been in poſſeſſion by preſenting, it will belong to the „te contri- 

b Nov. 18. patron who had right to preſent the firſt miniſter *; becauſe the bution : who 
- Making: church being already ſubject to bare, it cannot be preſumed Paon of 2 


us new erected 
ton. Newt. to be free as to the ſecond miniſter, more than as to the firſt : where- church. 


decil. 42. as, in the erection of a new church, not endowed out of the tithes of 
the pariſh, if there is no proviſion of the patronage to the contri 
buters, it is preſumed they intended it ſhould not be ſubject to any 
patronage, and therefore it is originally free, and muſt remain ſo; 
for erection of the new church muſt be authoriſed and confirmed by 
a decree of the court of commiſſion, to whoſe juriſdiction that be- 
longs : and, if in the decree the patronage is not declared to belong to 
the contributers, I conceive the church will be free of all patronage: 
but if it is endowed out of the tithes of the pariſh, there would ſeem 
no doubt, but the patronage of the new church ſhould, of courſe, be- 
long to the patron of the pariſh-church, to whom the ſuperplus : 
tithes, allotted for the endowment of the new church, pertained ; 
and the commiſſion would ſo declare in confirming the erection, as 
was above hinted. I ſhall touch upon other methods which may 


found a claim to the patronage of churches, than that of founding, 
building, or endowing them. e 


THE patronage of many churches was acquired, after the refor- 88. How pa- 
: mation, by the prelates and commendators of great benefices their manage of 
| reſigning pariſhes, thereto annexed, in the crown's hands, for new 3 was 
erections of them as ſeparate pariſhes, in favour of particular per- jt, ages * 
{ons as patrons, as I formerly mentioned. The lords of erection, RY 
who got both temporality and ſpirituality of great benefices ereted 
into hereditary rights, thereby acquired the patronages of all church- 
es that belonged thereto, viz. the eccleſiaſtical patronages, in man- 
ner above explained ; but, in their perſons, they aſſumed afterwards 
the quality of lay-patronages, and were reputed ſuch accordingly : 
and therefore, in none of our ſtatutes, thereafter, is there any menti- 


on of eccleſiaſtical patronages, as of a diſtin& nature from the laic 
ones. 1 
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not annexed 
thereto. 


91. Patronage 


acquired or 
loſt by pre- 
ſcription. 
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FURTHER, the lords of erection becoming titulars of the menſal 


churches, belonging to the popith clergy, had thereby virtually, the 


patronage of them * ; becauſe, ſince the very property of the tithes 
of the benefices pertained to them, they mult have a right to preſent 
pariſh-miniſters to the ſtipends localled out of them, and to employ 
the ſame in pious uſes, during the vacancy, and ſuch were like- 
wiſe conſidered as lay-patronages. But this holds only preſumptive- 
ly ; for the right of patronage may be ſeparated from that of the ti- 


- tularity of the tithes: thus, if the patronage has been conferred by the 


crown to one, and the titularity to another, the right of preſentati- 
on, and employing the vacant ſtipends, will belong to the patron ; 


but the right of localling the ſtipend, and of the ſuperplus tithes, 


will belong to the titular, of which there are divers inſtances. 


PATRONAGE of many churches accrued to the crown by the re- 
formation ; for tho' the patronages belonging to the popith clergy 
were not annexed to the crown, not being ſpecially expreſt in the ſta- 
tute b, yet they returned thereto in the right of the prerogative. 
Thus likewiſe, the patronage of all churches that belonged to the 
biſhops do now pertain. to the crown, in their right, but are not 
thereto annexed, more than their tithes or other revenues. 'The roy- 
al prerogative carries the right, where another's does not appear ; for 
then it is of the nature of bona vacantia. Cl 


Tu poſitive preſcription is likewiſe a manner of acquiring the pa- 


tronage of churches, becauſe it is an heritable right, and the ſtatute 


1617 extends to all ſuch; but there muſt be a proper title, as an in- 


feftment in the tenement, to which the patronage is annexed, in caſe it 


92. Whether 


is it neceſiary 
that three 
conſecutive 
preſentations 
ſhould pro- 
ceed, in or- 


is a patronage of that kind; but otherwiſe a complete title to the pa- 


tronage, and poſſeſſion thereon, by preſenting, muſt be ſufficient: 


in this caſe, not only will the right be preſcribed from one in favour 
of another, but likewiſe a church, otherwiſe free, will be brought 
under patronage ; but ſome farther require three ſucceſſive preſenta- 


tions, as well as the courſe of 40 years from the firſt of them. 


Tuus likewiſe will the preſcription of liberty take place, if the 


the patron, for the courſe of 40 years; unleſs it appear that it was 
by tolerance from the patron, who may wave his privilege, without 


. prejudicing his right; but this can only hold, according to the for- 


a March 25. 
1631. biſhop 
of Dunkeld. 


b P. 1587. 
c. 28. 


church has been in uſe to be planted, without the interpoſition of 


mer opinion of ſome authors, if the church be ſo planted at three ſe- 


veral times, which, upon the ſame principle, muſt be required to 
cut off the patron's right, by preſcription of liberty; provided always, 
that 40 years uninterrupted poſſeſſion has interveened from the firſt 


ſettlement, either with reſpect to the preſcription of liberty, or the 


acquiſition of patronage by preſcription; for no right can be acquired 


by preſcription without an uninterrupted courſe of 40 years poſſeſſion. 


ALL lawiers agree, that the right of patronage may be acquired 
by the poſitive preſcription, but they have not defined what ſhall be 
the commencement of it, or how it is compleated. I have exhibited 
two views of this matter; inthe firſt, I have laid down, as a rule, that 


the preſcription muſt commence by a ſettlement on a preſentation : | 


but, 


2 Mackenzie's 
bbſerv. on 
act 7. P. 1567. 


d Cap. 11. 
ext. de jur. 
patron. 
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but, as one miniſter may remain incumbent for 40 years, it may 
ſeem hard, that one ſingle act, and the courſe of 40 years thereafter, 
ſhould exclude the true patron from his right ; and therefore, I have 
ſtated the opinion of ſome, who ſuppoſe, that three conſecutive pre- 
ſentations and ſettlements thereon would be neceſſary, beſides 40 
years uninterrupted poſſeſſion, for that effect“. 


Bur, as a-preſentation, and ſettlement thereon, puts the party who 
preſents in the full poſſeſſion of the patronage, it may be thought, 
that the incumbent, who comes in by his preſentation, continues ſuch 
poſſeſſion to him, whereby the poſitive preſcription may run, even 
upon a ſingle preſentation. If there 1 a vacancy, during the 
courſe of preſcriptiom, and the party who. was in poſſeſſion of pre- 


ſenting does not anew preſent, it would be an interruption of the 
preſcription, 


Tux ſame rule, in this view, muſt take place as to the preſcrip- 
tion of liberty; viz. that one ſettlement by the elders and heritors of 
the pariſh, of the church as free, and 40 years uninterrupted poſſeſ- 
fion thereafter, ſhould preſcribe an immunity from the patronage : 
for, ſince patronage is e a ſervitude upon the church, an im- 


munity from it muſt be acquired by the ſame rule, that the church 


may be ſubjected thereto. 


Turs ſeems to be the natural import of the poſitive preſcription, 
which requires no more than the commencement of poſſeſſion upon 
a complete title, and the continuance of ſuch poſſeſſion for the due 
courſe of time : and it muſt be owned, that, while the preſentee 1s 
in poſſeſſion of the benefice, the party who preſented him muſt be 
holden as in the poſſeſſion of his right; and if it were otherwiſe, vi. 
that three conſecutive ſettlements were neceſlary, it might happen, 
that, inſtead of 40 years, double that ſpace ſhould be requiſite ; for 
the two firſt incumbents might enjoy the benefice, each 40 years, or 
more, before there ſhould be place for a third ſettlement. 


A PRESENTATION is the moſt ſolemn act of poſſeſſion of the pa- 
tronage; but, if the patron is deprived of it, as was the caſe with us 
by the act 1690, and till the act of queen Anne reſtoring patrons 
to their right of preſenting, any other act of poſſeſſion, upon a pro- 
per title by one as patron, muſt have been ſufficient to commence the 
preſcription, as the receiving and employing the vacant ſtipends; and, 
if his right and poſſeſſion continues, undiſturbed by the true patron, 
for the courſe of 40 years, the preſcription muſt take place : for, if 
it were otherwiſe, the right of patronage could never have been ac- 
quired by the poſitive preſcription, in caſe our law had continued, as 
it was by the above mentioned act 1690, which ſeems abſurd. 


IA the more confirmed in this opinion, that the canon law al- 
lowed the right of patronage, even over a free church, 7.e. one that 
was at the biſhop's collation, without preſentation from a patron, to be 
acquired by the poſitive preſcription, and did not require three con- 

ſecutive preſentations v. And much more will ſuch preſcription carry 
the right of patronage from one perſon to another, and which is the 


opinion 


* 


der to the 
ſitive pre- 

cription of 

patronage. 
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preſcription 
proceed, 
where the 
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the patron by 
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law. 


does this 
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opinion of the moſt eminent of the doctors of the canon law *. And 
indeed it is laid down, as a rule, by them, that one preſentation, 
whereupon follows the biſhop's inſtitution, and induction of the clerk 


2 Covar. 


tom. 1.5 10, - 


P- 439, KC. | 


preſented,” is ſufficient to give the preſenter the quiet poſſeſſion of 


the right of patronage, and conſequently that preſcription may fol- 
low upon it®, + AA 7 


THE rebuilding of a church, quite ruinous, by authority of the 


| biſhop, was a mean of acquiring the right of patronage to the re- 


builder, where the former patron refuſed to rebuild; for thereby he 


Toft his right by the civil and canon law ©: but fince, by our law, 


there lyes no obligation upon the patron, as ſuch, to repair or re- 
build the fabric of the church, but only, if an heritor, to contri- 


bute his ſhare of the expence, he cannot loſe his right of patronage 
by any ſuch neglect or refuſal, and conſequently the rebuilder can- 


not acquire the right of patronage from him. _ 


In the laft place, another manner of acquiring patronage was by 


grant from the pope, who was univerſal patron of all churches, 


where the right of another did not appear *; and, by that rule, the 
king, who is come in place of the pope, as to temporal rights of the 
church, is patron, where the patronage does not belong to any o- 


* 


1d. p- 4067 


e Nov. 67. 
c. 2. Garc. de 
Ben. par. 5. 
c. 9. 9˙57. 


4 


ther. The caſe alters as to churches that clearly appear to be ſub- 


ject to no patron, but free, which ſometimes is the caſe, as is above 


obſerved. 


IT is the opinion of ſome of our great-lawiers, that all laic patro- 


nages did originally belong to the king, by his prerogative, and 
flowed from him to the ſubjects ; but it is certain, that many lay- 
patronages of pariſh-churches, and other benefices, did belong to 


ſubjects at the time of the reformation, which are reſerved to them 


by the act of annexation of church-lands f Nor can it be doubted, 
but the lords and barons of Scotland did found, build, and endow 
ſeveral churches, and thereby acquire the right of patronage ; and it 
is certain, that, even in antient times, they were patrons of divers 
churches, as is expreſsly mentioned in an old ſtatute s. At the fame 
time, it muſt be owned, that our kings did found and ere& moſt 


of the biſhoprics, abbeys and priories in Scotland; and particularly 
king David I. who, for his great munificence to the church, was ca- 


nonized by the pope; but, on that occaſion, was much exclaimed 


againſt by ſome of his ſucceſſors, a good part of the crown revenues 
being thereby exhauſted. 


THe patronage of a vaſt number of pariſh-churches accrued to the 
crown, by abolition of popery, and thereafter of epiſcopacy, and 
which at preſent, as to many of them, belong to ſubjects, by grants 
from the crown ; and, without doubt, in all caſes where it appears 
that the patronage of any church belonged to thoſe dignities, now 
ſuppreſt, the ſame muſt be underſtood to remain with the crown; 
unleſs a clear right from the crown is produced by the party claim- 


ing the ſame. And in that ſenſe only I can underſtand the rule, That 


the king, in the room of the popiſh dignities, is the preſumed pa- 
<« tron,” viz. of ſuch churches as were ſubject to them, and, in other 
5 caſes, 
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caſes, where tis plain the churches were ſubject to patronage ; and 


the queſtion is only to whom 1t belongs. 


Ir the patronage belongs to a wife, the husband may preſent, be- 
cauſe he = the ſole power of adminiſtration . If to a pupil, the 
tutor, for the ſame reaſon; but a minor, having curators, may, by 
the canon law, preſent without their conſent ; becauſe, in matters 
of ſpiritual conſideration, the authority of a curator is not regarded®.: 
It would ſeem that, by our law, the minor may either preſent with 
conſent of his curators, or without them, ſince it only regards his 
ſpiritual concerns, and not his temporal intereſt ; and, by a ſtronger: 
reaſon, if he has none, I apprehend nothing can hinder him to 
preſent, without being authoriſed by curators, it not being a judicial 


act; nor can leſion well occur in the caſe of preſenting, tho it may, 


in ſome ſenſe, by the omiſſion. 


Ir the tenement to which the patronage is annexed ſtands ſequeſ- 
tred before the lords of ſeſſion, when the vacancy happens, the ſe- 
queſter or factor may preſent, becauſe the whole adminiſtration is 
committed to him; and he is in the place of the patron, and the right 
ſhould evaniſh by the lapſe of fix months. An univerſity or corpo- 
ration may preſent, by their adminiſtrators, or a commiſſioner. The 
corporation itſelf, conſidered as a collective body, is patron, and not 


the particular members, for that is the caſe of all rights belonging to 


Corporations. 


Tux chapel royal was a collegiate church, founded by our kings 
for their own uſe. The ſuperior of it was called Dean of the Cha- 
pel Royal, and the other members Prebendaries, who did therein 
officiate. This benefice was, after the reformation, conferred firſt 
to the biſhop of Galloway, but thereafter annexed to the ſee of Dum- 
blain, and the biſhop was dean of it. The revenues of it now, ſince 


the abolition of epiſcopacy, are in the crown, and the king beſtows 


100. In the 


caſe of a pa- 
tronage be- 
longing to a 
wife, a pupil, 


a minor, a 


per ſon whoſe 
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101. The 

ſtate of the 
chapel royal, 
its revenues, 
of old and at 


preſent. 


them upon one or more miniſters, whom he creates his chaplains, 


removable at his majeſty's pleaſure; and the patronage of ſuch 


churches as belonged to the deanry, at the abolition of epiſcopacy, 
is now in the crown; unleſs it is expreſsly conveyed to his majeſty's 
Chaplains, in their gift of the profits and emoluments of the deanry ; 
for it will not follow in courſe. 1 


By the canon law, all collation or proviſion of benefices was to 
proceed upon election, by the chapters or convents, or preſentation 
from the patrons, without interpoſition of the people, or asking their 
conſent © This likewiſe is conform to our preſent law, with reſpect 
to our ſettlements of pariſh-churches, as was above mentioned. But 
well-diſpoſed patrons do not inſiſt to have a miniſter thruſt in upon a 
people, which is frequently of bad conſequence to the ſucceſs of his 
miniſtry among them. By the old canons, the conſent of the better 
part of the people, termed Sanior pars, was adhibited to all ſettle- 
ments, whether of biſhops or presbyters ; and thoſe who are admit- 
ted otherwiſe, are ſaid to enter not by the door, 2.6. CHRIST, but as 
thieves or robbers e. The reaſon aſſigned is, that the city or pariſh 

Vor, II. = Cn will 
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will probably contemn or hate a biſhop or paſtor ſettled among them 


againſt their inclinations *, 


Bur this does not import a popular election, which might give 


occaſion to tumults and undue practices, and which could hardly 


proceed upon judgment, and were deſtructive to the rights of the 


church, and of the privilege of the patrons b. It was only the con- 


ſent-and approbation of the moſt honourable perſons that was requir- 


ed to ſettlements, which was likewife conſonant to the civil law ©: 
therefore the method preſcribed to pres 


byteries, by the late act of 


_ aſſembly 1732, in ſettling miniſters, when the right devolved to 
them, was, in ſome meaſure, agreeable to the antient practice; but 


103. If there 
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ſettlement 
by the preſ- 
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church-judi- 
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104. The 
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ſimili notitia; 
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benefice or ſtipend, that being a civil right b. 


it is now repealed, as having paſt into an act, without the prelimi- 


nary. forms of making ſtanding rules or canons . 


THERE does not appear any preciſe time limited, within which 
the presbytery is to finiſh the ſettlement, after the preſentation is of- 
fered; but, if they delay or refuſe, appeal lies to the ſuperior courts, 
in a due gradation, as is formerly obſerved ; and the ſentence of the 


general aſſembly is final , in reſpect to the paſtoral relation between 


miniſter and people, which belongs to the cognizance of the church: 
but the. patronage is a civil right, not ſubje& to the eccleſiaſtical ju- 
riſdiction. Hence, if the presbytery refuſe to admit a qualified per- 
ſon preſented to them by the patron, it is lawful to the patron, by 
an old act, to detain the whole fruits of the benefice in his own 
hands f; but I ſhould think that, by the ſubſequent ſtatutes, he is 
bound to employ them, as other vacant ſtipends, on pious uſes *, of 
which privilege I have already; ſpoken. And if the church-judica- 
tories ſhall ſettle any other than the perſon prefented, the church is 
ſtill deemed. void, as to the right to the tithes or ſtipend; which 
therefore the patron may retain, as in the caſe of a vacancy, where 
no legal objection lies againſt the preſentation or preſentee; and the 
court of ſeſſion have a power to cognoſce and determine upon the 
legality of admiſſion of miniſters, with reſpect to their claim to the 


CnuRcuxs under lay-patronages often fell in the pope's hands, by 
a rule in the chancery. Each pope, upon his acceſſion to the papal 
chair, always confirms and authoriſes certain rules, called the Rules 
of Chancery ; ſometimes with, and at other times without addition to 
thoſe uſed by his predeceflor ; after the example of the Roman pre- 
tors of old, who, at their entry, iſſued an edict, conform to which 
they were to adminiſter juſtice, during their office. By one of theſe 
rules i, the popes reſerve ſeveral benefices to their own diſpoſal ; as 


voidances that happen, by the incumbent's dying, in certain months ſe 
of the year, or * when at the court of Rome, which are ſaid, 


Kacare apud ſedem apoſtolicam. Now, to prevent ſub-reptitious 
grants, it is provided by another rule of the Roman chancery, term- 


ed, De veriſimili notitia*, „That all grants, or proviſions of benefices 


e given by the pope, before ſuch time as the death of the incumbent 


<« might probably have come to the pope's knowledge, ſhall be void.” 


The diſtance of the place where the incumbent died, and the ordina- 
ry time of advices coming from ſuch place to Rome, is conſidered, 
. | - 1 SS ; | tho 
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tho' the pope, perhaps, is occaſionally elſewhere at the time: it 
takes place, as well in the grants of Commends as of proper titles to 
benefices “. | 


Tux natural equity of this rule has recommended it to our prac- 


tiſe. Thus, grants, by the ſovereign, of benefices in commendam, va- _ 


cant by the death of thoſe who poſſeſſed them, were found null, if 
impetrated before the incumbent's death could probably come to the 
king's knowledge *. This rule may likewiſe be of uſe to explain the 
time when the patron's probable knowledge of the incumbent's death 
ſhall be es gg in order to the ſix months commencement, within 


| which he is to preſent. This is the caſe by our old ſtatute , which 


muſt ſtill take place, the patrons being reſtored to their antient right 
of preſentation, as was above remarked. 


| Tross are the regular methods of providing benefices by the ca- 
non law; but, to prevent multiplicity of difputes, concerning titles to 
benefices, the rule in the Roman chancery, Paciſicus triennalis poſſeſ- 


ſer beneficti eſt inde ſecurus, termed De triennali poſſeſſore, was intro- 
. duced: it imports, © That if a churchman, upon a colourable title, 


< poſleſs a benefice peaceably for three years, he cannot thereafter 
<« be moleſted, or his right queſtioned, provided his entry was not 
<« ſimoniacal. It does not require bona fides in the poſſeſſor, which 
was neceſſary in other preſcriptions by the canon law. This rule is of 
excellent uſe in popiſh countries, to quiet the minds. of beneficed 
perſons, who otherwiſe would be expoſed to perpetual pleas concern- 
ing the legality of their titles. It requires a colourable title, fitulus co- 


 bratus, viz. that the grant or collation of the benefice be made by one 


d Rebuff. de 
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that, by the common rules, has right to confer it, as by the biſnop 


of the dioceſe; and if the biſhop, by excommunication or otherwiſe, 
was incapable at the time; or if that particular benefice was one of 
thoſe reſerved to the pope's proviſion ; or if it was granted by the pope, 
contrary to the preceeding rule de veriſimili notitia; this rule will ſe- 
cure the poſſeſſor from all challenges upon theſe heads, or on account 


of any other informality, but wilknot fupply the diſability of the poſ- 


ſeſſor ; and there have been inſtances with us where the rule was 
applied in competitions about benefices *© But with us, at preſent, 
and ever fince the eſtabliſhment of presbyterian church-government, 
there is no great uſe for this rule; becauſe all proviſions, or ſettlements 
of churches, are, by judicial acts of the presbytery, or other church- 


Judicatory; and if no appeal is entered againſt their judgment within 


ten days, it becomes irreverſible; but, if the church is under patron- 
age, the ſettlement ought not to he entred upon till fix months elapſe, 
after the vacancy might have come to the patron's knowledge, unleſs 
the patron concur, by-expreſsly giving his conſent ; for tho the edict 
is duly ſerved, after ſuch time as the vacancy might have come to the 
patron's knowledge; his preſumed acquieſcence will not infer his ho- 
mologation of the ſettlement, as-is formerly mentioned. | 


BuT there may ſeem: tobe place for the rule, if the patron's pre- 
ſentation is finally rejected by:the-ſupreme church-judicatory, and no 
challenge made by the patran;: as. to the right of the perſon ſettled to 
the benefice, before the court of ſeſſion, for the ſpace of three years af- 


ter 
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ter his ſettlement, in contradiction to the patron's preſentation of an- 
other ; for I conceive that this rule in the canon law. ought to be fol- 


lowed, ſince we have neither law nor practice to the contrary. 


Tux above-mentioned rule requires a colourable title; but if the 
churchman has poſſeſſed the benefice ten years peaceably, he there- 


by acquires a preſumptive title ; and if, after the ten years, he 


poſ- 


ſeſs three years more, without any challenge, this rule will ſecure him, 
tho' he have no title in reality, the ten years poſſeſſion ſtanding in 


place of a colourable title, for acquiring right to the benefice b 
ſabſequent triennial poſſeſſion. Hence it is laid down as a rule, 


In this maxim the ten years 1s juſtly divided from the three years 


y the 
that 


Decennalis et Triennalis poſſeſſor beneficit non tenetur docere de tituls. . 


poſ- 


ſeſſion, becauſe the decennial poſſeſſion, as a colourable title, is the 
foundation of the privilege thereafter acquired by the triennial poſ- 
ſeſſion. This is only an extenſion of the rule De triennali poſſeſſore, 
and no particular rule of chancery, as ſome of our lawiers have ima- 


gined : for, where there is a probable title, the three years poſſe 


flion 


is ſufficient ; but, where there is none, ten years poſſeſſion, preceed- 


ing the three, ſupplies the title ; and therefore the maxim bears, 


that 


Non tenetur docere de titulo, ſuch poſſeſſor is not bound to ſhew any 
title to the benefice after 13 years peaceable poſſeſſion of the ſame. 
This maxim takes not only place with us, but likewiſe in other na- 
tions , and is founded on the practice of the court of Rome, in ap- 


plying the rule De triennali poſſeſſore b. 


Mx make uſe of this maxim, built on the rule De triemali poſſeſſore, 


more than we do of the rule itſelf, but to a different purpoſe. It was o- 


riginally intended, only to ſecure the poſſeſſor in a right to the bene- 


fice; but, by our practice, churchmen, by 13 years peaceable poſſe 


fon 


of particulars, as belonging to their benefices, acquire a right of them 
to the benefices; ſo that neither they, nor their ſucceſſors, are bound 
to ſhew any other title, but only to prove the 13 years poſſeſſion. 
Thus, the 13 years poſſeſſion acquires to the benefice the ſubjects poſ- 
| ſefled as parts of the fame, without diſtinguiſhing the firſt 10 years 


being a title to all the ſubjects poſſeſſed as parts thereof. 


poſſeſſion from the ſubſequent three, the proviſion to the benefice 


Bur ſtill this 13 years pofſeſſion, by our practice, only founds a 
preſumptive right, ſo as to liberate the churchmen thereafter from a- 
ny obligation to produce the titles to the ſame ; but if their titles ap- 
pear, the right will be thereby regulated: thus, if it was a redeem- 


4 able right, the reverſer will not be cut off, by the 13 years poſſeſſion, 


from the privilege of redeeming e; or if the title of poſſeſſion was a 


. decree of locality, the miniſter's poſſeſſing more out of any particular 
lands, than he has right to by that decree, will not ſecure him or his 


ſucceſſors in the overplus; for the payment will be preſumed errone- 


ous, and limited in time coming by the decree : but if the decree of 


locality has never been in obſervance, as not being mentioned in the 


& 


' miniſter's diſcharges, nor the paymentsoutof the particular tenements, 
conform to the Quotas therein allocated, the 13 years poſſeſſion will 
take place, notwithſtanding ſuch obſolete decree *, 


AND 
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Axp even where a decree of locality is the rule of payment, that 


can only be underſtood in reſpect to the miniſter's ſtipend aftedling the 
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tithes, as to which his right is limited * ; therefore he can no more, 
by uſe of payment out of the tithes, extend his right beyond the 
terms of the decree of locality, than an heritor having a bounding 
charter can acquire, by preſcription, lands without the bounding ; 
for none can preſcribe contrary to his title of poſſeſſion, ſince his poſ- 
ſeſſion is ſo far without any title: but as to other ſubjects beſides the 
tithes, nothing hinders a ſtipendiary miniſter to acquire them by 13 
years poſſeſſion, over and above the 2 * ; becauſe ſuch miniſter 
may receive grants or mortifications for the uſe of himſelf and 
ſucceſſors in office, notwithſtanding the decree of locality : now the 
13 years poſſeſſion preſumes ſuch grant, the title whereof, after the 
preſcription is compleated, the churchman is not bound to produce. 
But the lords of ſeſſion did not ſuſtain the 13 years peaceable poſſeſ- 
ſion of a cow's graſs, on a particular heritor's ground, ſufficient to 
eſtabliſh a right Þ : this, I conceive, has been ſo found, becauſe the 


maxim concerns ſubjects that were capable of being poſſeſſed as parts 


of a benefice of old, which a cow's graſs could not, being only in- 
troduced by the ſtatute 1663. 


As 13 years poſſeſſion acquires right to churchmen of particular 
ſubjects, ſo ſeven years poſſeſſion gives them the benefit of a poſſeſ- 
ſory judgment, without any title other than their proviſion to the 
benefice, in relation to ſuch ſubjects, whereof they are poſſeſſed as 
part or pertinent. The triennial 8 is not here ſufficient, 
becauſe that only ſecures the churchman from any challenge with 
reſpect to his proviſion to the benefice; but does not concern the par- 
ticular ſubjects poſſeſſed, as belonging thereto, and ſo cannot cut off 
the rights of third parties; but as ſeven years poſſeſſion, by our law, 
upon a legal title, affords the benefit of a poſſeſſory judgment in the 
common caſe, ſo, in churchmen, it muſt be ſufficient, upon their pro- 
viſion to the benefice, without any ſpecial title; becauſe they acquire 
a perfect right by 13 years poſſeſſion, unleſs their title appear, and li- 
mit their right and poſſeſſion. | 


T uo' interruption, by citation, is uſed by one before the privilege 
is acquired, yet the poſſeſſion is {till held as peaceable with reſpect to 
all others who did not interrupt, nor derive right from him who did 5; 


becauſe, as to thoſe, the poſſeſſion is undiſturbed. 


SECTION V. The Power of beneficed Perſons over their Benefices. 


Tur churchman, being duly admitted to the benefice, has 
right to all the rents, fruits, and profits that fall due after his entry ; 
but in this caſe there is a conſiderable difference between beneficed 


perſons and other liferenters. The caſe of ordinary liferenters is go- 


verned by the ſtated terms of Whitſunday and Martinmas, both as 
to their entry and demiſe ; but as to tithes, either in kind, or where 
a tack-duty or uſe of payment comes in place of them, according to 
the canon law, they were due when the fruits' were cut down, and 


which was likewiſe the caſe with us of old ©; but now, by the later 


ſtatute f, concerning the annat, two terms are to be reſpected in all 
Vor. II, | ED queſtions 


107. Can a 
miniſter, on 
this maxim, 
acquire be- 
ond the 
ounds of his 
decree of lo- 


cality. 


108. A 
churchman, 
by ſeven 
ears poſ- 
— ac- 
quires the be- 
nefit of a 
poſſeſſory 
judgment; 
how does 
this differ 
from the ac- 
quiſition by 
the triennial, 
or 13 years 
poſſeſſion. 


109. The in- 


terruption of 
a church- 
man's poſſeſ- 


ſion. 


110. The 
terms for 
miniſters ſti- 
pends and 
tithes, Whit- 
ſunday and 
Michaelmas ; 
theſe regard- 
ed both as 
to their en- 


try and de- 


miſe. 


"1 nere 


— 
- 


| 42 An Inſtitute of the Laws of SCOTLAND. Book II. 


incumbency, of which I diſcour 
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ueſtions concerning beneficed perſons their right to the rents or 
pm of the benefice, or to the ſtipend, namely Whitſunday and 
Michaelmas : therefore, if one is ſettled before Whitſunday, he has 
right to the whole year's rent, but if after Whitſunday, and before 
Michaelmas, he is intitled only to the half. The reaſon aſſigned for 
introducing thoſe terms is, that at Whitſunday the whole corns are 


olds in the caſe of the incumbent's death, or other removal from 
the benefice, that he, or thoſe in his right, can only claim the terms 
that were paſt, while he was incumbent, or before his removal; only, 
in caſe of death, the annat is farther due to his wife, and neareſt of 
kin, as ſhall afterwards appear. I ſhall next ſpeak of the further 


powers competent to a beneficed port over the benefice, during his 
ed a little in another place *, but I 


ie to be ſown, and at Michaelmas to be reaped. The like rule 


ſhall now more fully diſcuſs the ſame. 


Ir might indeed ſeem, that benefices, being ſet apart for the ſer- 
vice of the church, and in effect to divine uſe, no part of them, or 
emoluments thereto belonging, could be aliened, more eſpecially 
that the incumbents for the time are only liferenters: but the power 
of lawful adminiſtration being competent to them, they might alien, 
for reaſonable cauſes, parcels of their benefices, all due ſolemnities 


being obſerved. Biſhops, Abbots, Priors, Provoſts, or Superiors of 


collegiate churches, in order to validate the alienations, made by 
them, of lands and heritable rights, behoved to obtain thereto the 
conſent of their chapters or convents; of whom two thirds ought to 
have been preſent and chapterly conveened, and the major part of 
thoſe preſent to aſſent to the alienation: the conſent of the chapter or 
convent was likewife requiſite to alienations made by any of their 
members; as alſo the conſent of the ſuperior, whether biſhop or o- 
ther dignified perſon : and to the alienations by the inferior clergy, 
not members of the chapters, the conſent of the patron and biſhop 
of the dioceſe was alone neceſſary b. | 


Tnosx ſolemnities were required, that ſuch alienations might not 
be made without juſt cauſe. The cauſes. for which the lands, or o- 
ther temporal rights, might be aliened, were, 1ſt, Neceſſity, for pay- 
ment of the debts due by the church to whom thoſe lands belonged. 
2. Charity, for redemption of captive Chriſtians from infidels, or for 
relief of the poor. 3. Expediency and utility of the church, as the 
better improvement of the lands, and ſecuring the rents, by granting 
feus of the ſame. Thoſe were the requiſites alone by the old ca- 
nons ©; but, by the later conſtitution, no lands or hereditaments, be- 


longing to any biſhopric, abbey, or other benefice, could be alienated, 
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or ſet in tack for three or more years, without the pope's conſent or 
confirmation * ; ſo that the former ſolemnities ſtill remained, and this 
was ſuperadded, to the infinite advantage of the papal ſee. 


Wr followed the canon law, for the moſt part, in this matter; for 
it is plain, from our ſtatutes, that church-lands could not be aliened 
without the conſent of the chapter or convent, and upon juſt cauſes, 
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and all ſolemnities requiſite being obſerved. It likewiſe appears, that | 


the pope's, or king's conſent, or confirmation to deeds granted before 
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the reformation, was required ; and therefore ſuch deeds, which had 
0 . or the * are declared void, in reſpect that ſuch was 


the law at the time of prong the deed; but there was a time li- 


mited, within which they might ſtill be confirmed by the king 4, 
The king's confirmation is declared equal to the pope's, becauſe, 
with us, the pope's conſtitution could not take place, but ſo far as it 


was received by our legiſlature b. This is even the caſe in popiſh 


countries, with reſpect to the canon law, in relation to temporal 
rights e, that the pope's conſtitutions are only binding without his 
territories, or temporal juriſdiction, ſo far as they are received in 


thoſe ſtates. 


Bur there is an exception from theſe rules, that lands in uſe to be 
feued, Infeodari ſolita, may anew be ſet in feu, if they open or re- 
turn to the church, by the biſhop alone, or other beneficed perſon, 
of whom they hold, upon the ſame terms as in the former rights d; 
becauſe they were not the patrimony of the church, as to the pro- 
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perty. And, by a ſtronger reaſon, they might be renewed to heirs 


and ſingular ſucceſſors, without any of thoſe ſolemnities, for that 
was only a continuing the right as it ſtood. And this was likewiſe the 
rule with us, as to the receiving of heirs and ſingular ſucceſſors, and 
no doubt did hold likewiſe as to renovation of feus that returned to 
the church ©, that being no prejudice to the conſtant patrimony of 
the church, 1 95 


Wir us, tho' the conſent of the major part of the chapter was 
neceſſary to deeds granted by the biſhop, or any of themſelves, yet 
they needed not be chapterly conveened; and if any number of them 
were ſubſcribing, it was preſumed to be the major part, nor were 
minors or abſents out of the kingdom computed i. Where the con- 
ſent of the chapter was neceſſary, it muſt have been obtained before 


the death of the granter, otherwiſe the deed fell as incompleat. 


For the policy of the kingdom, by improyement of lands, it was 
allowed, by ſpecial ſtatutes, to prelates, as well as others, to ſet their 
lands in feu-farm; provided it was to a competent avail, i. e. without 
diminution of the rental, as it ſtood at the time of granting the feust. 
And to prevent any ſuſpicion of the rental's being diminiſhed, there 
was always, in ſuch feu-right, a ſmall addition made in augmenta- 
tion of the rental, as IJ have obſerved elſewhere d. Therefore, it may 
ſeem, that, while theſe laws were in force, the feus then granted 
needed no confirmation, either by the king or pope ; and yet the 


ſubſequent ſtatutes, above referred to, declare all feus by churchmen 


void, without diſtinction, that wanted ſuch confirmation by the pope 
or the king. Hence we may obſerve, that notwithſtandin g the acts 
allowing churchmen, as well as others, to ſet their lands in feu, it 
was cuſtomary to adhibit the 's or king's conſent or confirmation. 
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The prelates depended intirely upon the pope, and behoved not to 
contraveen the above papal conſtitution, which prohibits the alien- 
ing, or ſetting in feu, church-lands without the pope's conſent. The 
law of temporal princes could not warrant them in withdrawing o- 
bedience from the ſee of Rome, tho' it has been already obſerved, 
that the pope's conſtitutions had no farther authority with us, than 


as 
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as they were received. Thoſe acts did not e the conſent of 
the chapter to theſe deeds, which was neceſſary to validate them; 
for, as the ſtatutes themſelves import, it was only the danger from 
the ſuperior, of whom the lands were holden, with reſpect to re- 
cognition or other caſualities, that thoſe ſtatutes prevented; but did 
not in the leaſt diſpenſe with the ſolemnities neceſſary for compleat- 
ing the deed. + Ay 5985 | 


Bur, after the reformation, when epiſcopacy was re-eſtabliſhed, 


the biſhops might ſet their lands in feu, with conſent of the major 


116. Dilapi- 
dation of the 
benefice; the 
5 of pre- 
ates, or the 
inferior cler- 
gy to ſet 
tacks: are 
the laws a- 
gainſt dilapi- 
dation of any 
uſe with us 
at preſent. 


they cannot be prejudiced by any deeds of their predeceſſors: 


part of the chapter, without neceſſity of the king's confirmation *. 
This could not take place after the old ſtatute was repealed, as to 
ward-lands holden of the crown, without hazard of recognition®, as 


the law then ſtood. 1 | 


- Wren beneficed perſons diminiſhed the rental below what it was 
at their entry, or made waſte upon the houſes or other ſubjects of 
the benefice, it was termed a Dilapidation of the benefice, whereby 
its revenues were diſſipated, and the houſes, &c. deteriorated. And 
becauſe that was frequent, after the reformation, by prelates, com- 
mendators, or titulars of benefices, therefore they were bound, be- 
fore expediting of their ſignatures, to find caution to leave the benefi- 
ces in the fame condition they found them at their entry ; and the 
feus, tacks, or penſions, granted by them, or changing of victual- rent 
into money, whereby the rental was diminiſhed, were declared void; 
and miniſters, provided to inferior benefices, farther incurred, by ſuch 
deeds, deprivation from their office and benefice*. 


AnD becauſe the ſetting of long tacks, even withgut diminution 
of the rental, is prejudicial to the ſucceſſors in the benefices, there- 
fore no biſhop, or other prelate, could ſet in tack any part of their 
patrimony for longer ſpace than 19 years*. But that does not ſeem to 
concern tacks ſet with conſent of the chapter; becauſe, by the for- 
mer ſtatute ©, they might, in that manner, even grant feus, as is a- 
bove mentioned, unleſs we ſhall ſuppoſe, that that ſtatute is ſo far 
repealed by this. Inferior beneficed perſons, by the fame ſtatute, 
were diſcharged to ſet tacks for longer ſpace than their own life- 
times, and five years thereafter, even with conſent of the patron; 


and without his conſent, they could not ſet tacks for longer than 


three years . But thoſe ſtatutes are declared not to extend to tacks, 
or prorogations of them granted by the commiſſion for plantation of 
churches, or. made in obedience to their ſentences, which are fre- 
quently for many 19 years, as ſhall afterwards appear. 


THosEt laws, againſt dilapidation of benefices, ſeem to be of no 
great uſe at preſent ; becauſe the great benefices of popiſh foundati- 
ons are erected into temporal lordſhips, and become hereditary rights 
of property; or were annexed to biſhoprics, which, with the other 
revenues of thoſe biſhoprics, are now in the king's hands, and em- 
ployed or diſpoſed of as his majeſty ſees cauſe. Many of the biſhops 
rents are appropriated to burſaries and univerſities, and ſome of them 
heritably granted to private perſons. And as to ſtipendiary miniſters, 

It 18 
true, 


En, 


dP, 1587. 
C, 29. 


in, by the general act of annexation 1587, to be holden of the crown; 


ep. 1633. 
c. 14. 


420 Geo. II. 
e. 3. tit. laſt, 


P. 1633. 
"I 


2P. 1707, 
C. II. 
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true, the law ſtill takes place as to tacks ſet by miniſters of parſon- 
ages, in full poſſeſſion of the benefices, that the ſame are good, with- 


out conſent of the patron, for three years, and with his conſent for - 


their lifetimes, and five years thereafter. The building and keeping 
manſes in repair ſhall be diſcourſed upon afterwards. 


Ovx kings, as they were moſt liberal in beſtowing lands on the 
dignified clergy, they erected them into regalities and baronies, with 
great privileges and borows thereto belonging. The prelates again 
feued out great parts of their lands to hold of themſelves, (which 
they might lawfully do in terms above deſcribed) and granted heri- 
table bailiaries over their whole regalities. Theſe feus, bailiaries, 
and burghs of regality and barony, are ſaved from the general an- 
nexation, and hold of the crown, as they did of the eccleſiaſtical 
perſons formerly. Hence we had bailiaries of regalities, where 
the regalities themſelves were ſuppreſſed; but truly the privileges of 
theſe bailiaries were not much inferior to thoſe of regalities, of which 
I have treated more fully elſewhere *. The eccleſiaſtical burghs of 
regalities and baronies likewiſe hold immediately of the crown, in- 


dependent of any lord of regality or baron; but they are, notwith- 


ſtanding, by no means equal to borows royal, which are endowed 
with great privileges peculiar to themſelves, of thoſe alſo I have 
ſpoken in the juſt quoted place. I ſhall only obſerve here, that 
the entry of heirs of vaſſals in lands within the liberties of thoſe bo- 
rows of regalities and baronies, holding now of the crown, is to be 
by brieves out of the chancery, not directed to the provoſt and bai- 
lies of thoſe burghs, but to the ſheriff, and the ſervice is to be retour- 
ed to the king's chancery, and the infeftment to proceed, as in o- 
ther lands holden of the crown: but, in ſome of theſe borows, the 
heirs in burgal tenements, by immemorial cuſtom, are received by 


haſp and ſtaple, and other titles made up to the ſame, as in royal 


borows. 


Tur heritable bailiaries and ſtewartries, granted by eccleſiaſtics 


before the reformation, are reſerved to the perſons intereſted there- 


and which is eſtabliſhed by the ſubſequent ſtatute ©, declaring the 
ſuperiority of all church-lands to belong to the crown : ſo that the 
lords of erection were no more than heritable bailies of the regali- 
ties that belonged to the eccleſiaſtics, and that only in caſe they were 
created ſuch by them ; which behoved to be before the erection of 


the benefices into temporal lordſhips, that happened after the ſup- 


preſſion of the popiſh dignities. But now thoſe, as all other heri- 
table bailiaries, as well as regalities, are aboliſhed by the late act, 


117. Ecclefi- 
aſtical regali- 


ties, baronies, 


bailiaries 
and ſtewar- 
tries; what 
the reſerved 


right of lords 


of erection, 
by the act 
1633, and 
at preſent. 


with reſervation only to the owners of their right of barony, or o- 


ther lower juriſdiction independent of ſuch regality or bailiary , as 


I ſhall obſerve at large in another place *, 


THe lords of ereQion have right to the feu-duties of the lands 
holden of theſe benefices, notwithſtanding the ſuperiority is declared 
to belong to the crown f; which right, to the feu-duties is now be- 
come perpetual, by the diſcharge and renunciation of the right of 
reverſion, that was reſerved to the crown, granted by ſpecial ſtatute®. 

Vor. II. M THE 


118. Why 
the charters 
of lords of 
erection, 
commonly of 
blench-hold- 
ings. 
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Tux lords of erection are liable to the crown; in the feu-duties 
that were payable by themſelves, for their own proper lands, holden 
by them of the beneficed perſons in feu, before the erection; and 
farther, they are ſubject to the blench, or other duty contained in 


the charter of erection; becauſe that ſtill contains the whole lands, 


and gives them right to the feu-duties payable by the vaſſals, and 


even to the ſuperiority itſelf, in caſe the vaſſals chuſe to hold of them 


rather than of the crown. 1 5 | 


CnarTEs of erection contalned; for moſt por blench-holdings ; 
becauſe many of the lands mortified to the church were holden in 


pura et perpetua elymofina, or in free alms, which is a blench-holding 


119. Benefi- 
ced perſons, 
about the 
time of the 


reformation, 


ſet in feu, or 
long tack, 
even their 
manſes and 


glebes : regu- 


lations, in 


order to pro- 


vide mini- 
ſters with 
manſes and 


glebes, after 


the reforma- 
tion. 


120. The or. 
der of deſign- 


ing church - 
lands for 


of the freeſt kind: and becauſe the ſervices and caſualities due to the 
ſuperior were thereby loſt, his conſent was certainly neceſſary; and, 
for this reaſon, it is affirmed in our old law-books, that land could 
not be mortified to the church without conſent of the king, his ma- 
jeſty being the ultimate and paramount ſuperior of all lands in Scot- 
land*. This ſhews, that the mortifying lands to the church, col- 
leges, burghs, or any other univerſities or corporations, cannot eſta- 
bliſh a diffrent manner of holding, commonly termed in Mortifica- 
tion, as I have remarked elſewhere . 2 


SECTION VI. Manſes and Glebes of Pariſb-miniſters. 


PrELATES, parſons, vicars, and other churchmen, were in uſe 
to ſet in feu, or long tack, their manſes and glebes, tho', by the ca- 
non law, the clergy were reſtrained from aliening their menſal lands. 
The Manſe is the miniſter's manſion or dwelling-houſe, and office- 
houſes belonging thereto. The Glebe is a certain portion of land ad- 
Joining to the manſe, allowed to the miniſter ſerving the cure of 
the church, for the conveniency of his living; and we need not 
doubt, but that, of old, churches were ſufficiently provided with theſe. 
But, at the reformation, when the pope's authority was thrown off, 

the popiſh clergy, while they remained in poſſeſſion of the benefices, 
uſed, to the utmoſt extent, the liberty granted them, as well as o- 
thers, by the old ſtatute ©, to ſet their lands in feu; fo that the mini- 
ſters of the reformed religion, coming afterwards to be ſettled in the 
churches, were in hazard to have no place of reſidence in moſt pa- 
riſhes. Wherefore, to remedy this inconveniency, it was provided, 
that, in time coming, no parſon, vicar, or other ecclefiaſtical perſon 
ſhould ſet in feu, or long tack, any of their manſes or glebes ; and 
the miniſters, ſerving the cure, were to have the manſe next to the 
church, and four acres at leaſt of the glebe thereto adjacent l. This 
was after extended to the manſes and glebes of cathedral and abba- 
tial churches, where there was no parſon's or vicar's manſe and glebe 
of old * This appropriation took place, whether thoſe glebes were 
Tet in feu or not; but the feuars fad their option, either to quit 
their poſſeſſions, or purchaſe to the miniſter a ſufficient manſe, and 
glebe of the above extent, equally good, | 


Bur becauſe ſome churches had no glebe of old, or not of ſuffi- 
cient extent ; therefore it is provided in that caſe, by a ſubſequent 
ſtatute, that deſignation ſhall be of a glebe out of parſons, vicars, 


abbots 


Reg. maj. 
lib. 2. c. 26. 


b Sup. tit. 3. 


e P. 1471, 


Co 71. 


45. 1563. 
C. 72. 
P. 1572. 
c. 48. 


e P. 1592, 
c. 118. 
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abbots, or priors lands, and, failing of theſe, out of biſhops or fri- 2 and 
ers lands, or any other church- lands within the pariſh, to * extent 8: 
of four acres of arable ground, with freedom of foggage, paſturage, 

*P. 1593. fuel, feal and divot . If the order here fixed is neglected, the de- 

ä ſignation is void; as if biſhops lands are deſigned, when there are par- 

b Jan. 25. ſons lands in the pariſh, even tho feued before the ſtatute b. If there 

1665. parſon are not four acres of arable ground of ſuch lands, near the church, 

or Dy" then, in place thereof, 16 ſoums graſs, of the moſt commodious 
paſturage of any church-lands, lying moſt adjacent to the church, 

ep. 16066. muſt be deſigned according to the above order . The deſignation 

c. 7. P. 1621. of manſes and glebes was formerly to be by the biſhop, with advice 

45.766 3. of two or three diſcreet men of the pariſn ; and now is by the pres- 

c. 21. bytery, with ſuch advice. If, after a deſignation is made, the poſ- 

| ſeſſors do not yield the poſſeſſion of the lands deſigned to the mini- 

ſter, he, upon producing the ſame before the lord ordinary on the 
bills, will obtain warrant for letters of horning, to charge them to 
remove from the ſame; and, upon his diſobedience to the charge, 
caption will of courſe be iſſued. | 


By. thoſe ſtatutes, there was no proviſion of manſes where there 121. The 
was none of old, nor of glebes where there was no church-lands pu 1 
within the pariſh ; both theſe hardſhips are remedied by the later ſta- manſes where 
e P. 1649. tute*. As to manſes, the act provides, that the heritors of the pa- there are 


7-5 3+ riſh ſhall build them on their own expence, not exceeding 1000 J. . 
P. 1663. nor under 500 merks, at ſight of the biſhop, (now the presbytery) 
c. 21. with two or three diſcreet men of the pariſh : that it being made 


once ſufficient, the miniſter, during his incumbency, ſhall keep it 
in repair, and the heritors, during the vacancy, out of the vacant 
ſtipends; and half an acre of ground is, by cuſtom, allowed for the 1 


manſe and garden. 


Ix reſpect to glebes, where there are no church- lands out of which 122. Tempo- 
they can be deſigned, I conceive that the deſignation, by the intend- 2 _ ﬀ 
ment of this act, is to be out of temporal lands; for tho it is not Goned in de- 
expreſsly ſo ordained, yet, in the latter clauſe of the act, all churches, fault of 
not then already provided with glebes, are to have a deſignation of _— : 
the ſame, without limiting it to church-lands ; and with exception 
only of incorporate acres in towns and villages, and of the heritors 
houſes and gardens, they giving other lands near the church in lieu 
thereof ; and it cannot be doubted, but every country church muſt 
have a glebe, as well as a manſe: and, by an act of one of the reſcind- 
ed parliaments, after the example of which, I apprehend, this ſta- 
tute was made, where there are no church-lands, or houſes within 
the pariſh, formerly belonging to eccleſiaſtics, other lands near the 
f P. 1644. church may be deſigned f. But miniſters in royal borows, that have 
„no landward pariſh, have no right to glebes; and I conceive neither 
have they to manſes, as manſe and glebe come under the ſame regu- 
lations, by the ſeveral ſtatutes in that behalf; and the uſage is accord- 
ingly, tho this act incidentally mentions only that they have no right 
to glebes. 1 | 


Axp, becauſe miniſters were till ſtraitened for want of graſs, 123. Graſs 
therefore it is provided, by this ſtatute, that every miniſter who hath and « horſe 
. | Ao and two 


cows,or 201, 


Scots in lieu 


of it, to be 
deſigned to 
the minilter. 


124. The 
graſs is to 
de deſigned, 
tho? the old 
glebe was 
ſufficient for 
it, beſides the 
four acres. 


125. Mini- 
ſters glebes 
are free of 
tithes. 


125, The re- 
lief compe- 
tent to the 
heritor, 
whoſe lands 
are ſubjected 
to a deſigna- 
tion for a 
manſe, glebe, 
or graſs to a 


miniſter . 


127. Manſes 


and glebes 
hold of the 
crown, and 
-the liferent- 
eſcheat of the 
incumbent 
falls to the 
king. 


48 An Inſtitute of the Laws of ScoTLAND. Book II. 


right to a glebe, ſhall have, over and above the glebe, graſs for a 
horſe and two cows, or 20 J. yearly, if there is not convenient ground 


for graſs: thus, the extent of the paſturage, granted in general to 
miniſters of our church, by the act 1 593, is, by this act, aſcertain- 
ed to a particular Quota or ſum; where the 20 J. takes place, it is 


to be proportioned on all the heritors , whereas the graſs in kind is 
deſigned in the fame manner as the glebe. b 


Tuls, being expreſsly additional, takes place, tho' the old glebe 
conſiſted of four acres of arable land, and as much more as might 
ſerve for graſs to a horſe and two cows ; as. likewiſe, tho' in place 
of arable ground, the miniſter had 16 ſoums graſs deſigned him for 1 

b e 


his glebe®; becauſe the ſtatute makes no diſtinction whether the 


glebe be large or ſmall, or whether it conſiſts of arable ground, or 


of 16 ſoums graſs. 


Ir ſeems that, after the reformation, the titulars of tithes preſum- 
ed to claim them out of the lands deſigned to miniſters for their 


glebes, and therefore ſpecial ſtatutes were thought neceſſary to de- 


clare the ſame tithe- free; tho it is not conceivable, that the old glebes 
could eyer lawfully have been ſubject to tithes, after the reformation, 
more than before, | . | 


Ir deſignation of manſe and glebe is out of old Reber the heri- 
tor has only relief againſt thoſe who have feus of other parts of that 
N or other glebes within the pariſh; becauſe, by the old acts, 

ey are ſolely liable, and ſuch grounds were originally deſtinated for 
that uſe : but, if the deſignation is out of other church-lands, the he- 
ritor, whoſe lands, as being neareſt the church, are deſigned, hath 
relief againſt all the other feuars, or heritors of church-lands within 
the pariſh, proportionably 4, conform to the valuation. If the deſig- 
nation is out of temporal lands, relief is competent againſt all the other 
heritors of the pariſh, but ſuch deſignation cannot be, while there are 
any church-lands in the pariſh*. This relief will not affect ſingular 
ſucceſſors, whoſe rights are ſubſequent to the deſignation, but only 
is good againſt the heritors for the time, and their heirs, it being on- 
ly competent by way of perſonal action; nor will it bear intereſt from 


the deſignation, but only from the citation in the proceſs of relief f; 


becauſe, till then, the other heritors are hona fide poſſeſſors of their 
grounds, on account whereof they are liable in ſuch relief. 


Mansts and glebes, belonging to pariſh-churches, are the only 
temporality at preſent reſerved to our clergy, of the great poſſeſſions 
that formerly belonged to them in times . and, even when 
epiſcopacy took place, their revenues were not inconſiderable. It 
might ſeem that the manſe and glebe hold of no ſuperior; but truly 
they hold of the king, as other lands do, and they are commonly 
deſigned out of theſe old mortifications; and therefore the liferent- 
eſcheat of the incumbent, that lies year and day at the horn, falls 
to the king, as that of all church-lands holden of the crown dos. 


March 1628. 
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las. 


© P. 1578, 
c. 62. 

P. 1621. 
c. 10. 
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C. 202, 


e Feb. 6. 
1678. lord 
Forreſt, 


F Dirl. de- 
ciſ. 352. 


. 1672. 
c. 49. 28th 


Fletcher. 


Cap. 19. 


b Sub. Alex- 
ander III. 
anno 1179, 
Covar, var. 
reſolut. lib. r. 


© Cap. 7. ext. 
de his quæ 
Hunt a prel. 


e Covar. ibid. 
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P. 1587. 
c. 29. 


f July 17. 
1678. Mo- 
nimusk. 


ext. de decim. 


c. 17. p. 80. 
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Srcrfox VII. Rights of Lands, with the Tithes included. 


Tux beneficed perſons not only aliened their lands, in manner a- 
bove ſet forth, but their tithes likewiſe with them, which are termed 
the ſpirituality of the church, and the proper patrimony thereof. 
Tithes, being of a ſpiritual conſideration, could not be ſimply aliened 
by themſelves, but could with the lands to which they belonged ; 
therefore, when beneficed perſons found it expedient, or neceſſary, 
to feu the lands, they N granted a right to the tithes in the 
ſame charter, and took a joint feu- duty for both. 


Tuosx rights, for moſt part, bore, Cum decimis incluſis, nunquam 


antea ſeparatis ; becauſe, while the lands were poſſeſſed by farm- 
ers, the beneficed 


rſon had always received a joint rent for ſtock 
and tithes, and ſet the ſame in feu for the old rental. This infeoda- 
tion of tithes was allowed before the third general Lateran council, 
but that council prohibited it in all time thereafter * However, it 
being next to impoſſible to ſhow a progreſs from that time b, ſuch 
rights as appear to have flowed originally from churchmen are ſu- 
ſtained, as being preſumed, from long poſſeſſion, to have been grant- 
ed before that council. Or, at leaſt, they were ſecured by preſcripti- 
on; becauſe, tho' laymen were underſtood incapable to poſſeſs tithes 
without infeodation, before the foreſaid Lateran council, or even to 
receive ſuch feus after that council, yet they were ſtill capable to pre- 
{cribe a right upon the title of a perpetual feu. And it is the opini- 
on of the ableſt canoniſts, that immemorial poſſeſſion of feus of tithes 
is good, to preſume the right to have been granted before the Lateran 
council, and to ſecure it to the laymen, as much as if the infeoda- 
tion itſelf were produced of a date prior to that council; and, with 


us, the long preſcription of 40 years is deemed equal to immemorial 
poſſeſſion. i 


T EIS infeodation of tithes with the ſtock, was a conſolidation of 
ſtock and tithes, tho' the tenth of the joint feu-duty is declared to 
be the tithe , for a reaſon to be hereafter mentioned: but, if it ap- 
pear, that the lands were ever feued without the tithes, a ſuperveen- 
ing right to the tithes, included in ſubſequent charters with the lands, 


bearing a ſeparate feu-duty for the tithes, will infer no immunityf; 


becauſe it is no proper infeodation of the tithes, nor can it be ſaid of 
them, that they were included with the lands at the time of the feu- 
right; and much leſs that they were never before ſeparated; but o- 
therwiſe the poſitive preſcription, by long poſſeſſion, would have 
ſecured the right, „ e | 


Ir may juſtly be ſaid, that this infeodation of the tithes is an im- 
propriation of them, and frees the vaſſal from all burthens on the 


_ tithes, in the ſame manner as if the whole were ſtock; for the tithes 
became part of the lay-fee; ſo that he can only be liable to the feu- 


duty in his charter. The tenth part of the feu-duty being declared to 
be the tithes, it may. be thought, that the ſame is ſubject to the mi- 
niſter's ſtipend, reſerving to the feuar retention againſt the ſuperior 
of that tenth, or ſo much of it as is allocated to the miniſter for his 


ſtipend, But that diviſion of the nine parts from the tenth, was on- 
Vor, II, N ly 
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ly a temporary expedient to ſecure the tenth part of the feu-duty to 
the eccleſiaſtical perſon, in place of the tithes, for his maintenance, 
as appears from the clauſe in the ſtatute 1587, touching that point ; 
for, by the preceeding part of the ſtatute, the tithes are reſerved to 
the eclefiaſtics, and ſo it was neceſſary to aſcertain their quota, or 
ſhare of ſuch feu-duty, payable for ſtock and tithes : and therefore, 
at this day, there is no uſe for this diſtinction, and no part of ſuch 
feu-duty is ever allocated to the miniſter's ſtipend, but is wholly pay- 
able to the ſuperior, in the ſame manner as other feu-duties. Mr. 
Forbes indeed takes notice of a deciſion, where the court of commiſ- 


ſion localled the tenth part of ſuch feu- duty to the miniſter's ſtipend, 


reſerving to the heritor relief againſt the ſuperior for the ſame *; but 
this hath not been obſerved as a precedent, fince the ſuperior would 
, which the legiſlature never intend- 
ed: nor is the vaſſal liable for any part of the miniſter's ſtipend, in 
caſes where the tithes are fully included with the ſtock, 


Ix the right comprehends only the parſonage tithes, the vicarage 


tithes may be ſubject to the locality; and, if it concerns only the vi- 


carage tithes, the N tithes may be localled to the miniſter; 
but, if it comprehends both, the vaſſal is intitled to a perfect and to- 
tal immunity. Only ſuch of the clergy as had right to both ſtock 
and tithes, could grant thoſe infeodations; and, for moſt part, they 
were granted by prelates or parſons, but not ordinarily by vicars, 


who cannot be eafily preſumed to have had lands belonging to their 


benefices; therefore, frequently, they only comprehended the parſo- 
nage tithes, but the vicarage or ſmall tithes were left to the vicar for 
his ſubſiſtence: hence we ſee, that many of thoſe lands feued, with 
the tithes included, are ſtill notwithſtanding ſubject to vicarage tithes, 


At the fame time, there are divers vicar-lands in Scotland, and feus 


were granted of ſome of .them, in the ſame manner as of other 
church-lands, with the tithes included; and the above recited act, 
concerning deſignation of glebes, expreſsly refers to vicar-lands®: and 
feus of them, Cum decimis inclufis, carry the vicarage tithes, but not 
the parſonage tithes ; unleſs the right to the vicar-land, with the 


tithes included, is ſigned likewiſe by the parſon, for his intereſt in 
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why called 


the ſpiritua- 
lity of the 
church-bene- 
fices, 


132. How far 
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SECTION VIII. Tithes before Valuation of them, 
 TrTHzs were the proper patrimony of the church, and, in di- 
vers of our ſtatutes, are called the Spirituality of the Benefice* ; be- 
cauſe they properly belonged to ſpiritual men, as thoſe who officiate 
in holy orders are frequently termed ; or, becauſe they were ſup- 
poſed to be due to the church by divine right, and that no laws of 
temporal princes can prejudice the clergy's claim thereto, according 
to the judgment of ſome doctors of the canon law, for they are not 
unanimous in it. And one of the-greateft among them refutes that 
pinion, and ſhews, that payment of tithes is only introduced by the 

pontifical or canon law. MD 3 5 


Axp indeed tis plain, notwithſtanding -whateyer ſome canoniſts 
may imagine to the contrary, that churchmen have no other right 


to 
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to the tithes, than by the poſitive law of the country where they are 
ſettled, and which, with us, is now limited to à reaſonable ſubſiſt- 
ence, as ſhall afterwards appear. Their claim to tithes, or any other 
fund of ſubſiſtence, is at preſent founded in the natural ground of e- 


quity, that perſons ought to be rewarded for their labours. This is 


the rule laid down by our SAvious, in ſending out his diſciples 'to 
preach the goſpel, v/z. that The labourer is worthy of his hire“; 


or, in the words of the great apoſtle, That they who ſerve at the altar 


ſhould live by the altar *, It was otherwiſe by the Moſaic diſpenſati- 
on, whereby the tithes and offerings, with certain cities to dwell in, 
were given to the tribe of Levi, in place of their ſhare in the diviſion 
of the land of Canaan ©: thus, they had the ſame right to the tithes 
that the other tribes had to their ſeveral proportions of the land, which 
truly was divine, vi. by the grant of God, the Almighty Diſpoſer 
of all things. There were indeed voluntary conſecrations, by ſome 
of the Patriarchs of old, of the tithes, on particular occaſions, as the 
tenth of the ſpoils, in caſe of victory l. We have likewiſe inſtances 
of the like kind among the Grecians, Romans, and other nations e; 


who, I conceive, had it, by communication, from the Jews, as in 


the caſe of ſome other uſages. Tithes were not become due by pub- 
lic law in the time of the emperor Juſtinian ; for we have nothing 


on that ſubject, in the body of the civil law, that was compiled 


by him f, 


- THEREFORE we have the inſtitution of tithes from the canon law, 


of which divers regulations ſtill obtain with us, and in other matters 


we have receded from it, by our own ſtatutes or cuſtoms. It is obſerv- 


able, from ſome inſtances already given, that we never received cer- 


tain rules and conſtitutions of the canon law, even in thoſe times when 


we owned the pope's authority in ſpirituals: and which will {till far- 


ther appear, from the difference that always was between our law 


and the canon, in the matter of tithes, in divers particulars. At the 
ſame time, in queſtions on this ſubject, the decifions of the canon 


133. The ins 
ſtitution of 
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ceeded from 
the canon 
law. 


law juſtly have weight, where our own ſtatutes and cuſtoms are 


ſilent. 


' TiTHEs were a proportion of the fruits and profits, and chiefly 


thoſe of lands, (as ſhall afterwards appear) and, except the tithes in- 


cluded, were all enjoyed by the clergy, and thoſe of religious houſ- 
es, and were not cond 


ituted by infeftment : hence it is ſaid, that they 
are Debitum fructuum, and not Debitum fundi, or a claim affectin 
the fruits, but not a real burthen upon the lands. After the re- 
formation, thoſe who had grants from the king, of the lands and 
tithes of great benefices, obtained them to be erected into temporal 
lordſhips, and took infeftment both for ſtock and tithes ; but till 
ſuch infeftment does not render the bygone tithes a real burthen, but 


they remain a perſonal claim only, as above. The infeftment, in 
ſuch tithes, veſts the party in a feudal title to the ſame, as an infeft- 


ment in the property of the lands veſts the heritor with the fee there- 
of, and each hath the fruits and profits of the lands, according to 
their reſpective intereſts; and when tithes are thus conſtituted, they 
can only be carried by infeftment. And even in other tithes, not e- 
ſtabliſhed in that manner, it is ordinary and expedient to take infeft- 

| ment 
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ment for the ſame ; as where a patron conveys the tithes, to which 
he has right only in force of the ſtatutes 1690 and 1693, and is mere- 
ly perſonal in him; but, after they are conſtituted by infeftment in 
the purchaſer's perſon, they muſt paſs by infeftment, 


Tux general payment of tithes was enjoined with us by ſpecial ſta- 


tute, tho not very early; but the law of tithes had taken place here, 
by cuſtom, long before : for a provincial council was holden in Scot- 


land under pope Honorius III.“ by the can. 35. whereof tithes were 


ordained to be paid to parſons and vicars: there is a copy of the 
canons of this council ſaid to be in the chartulary of Aberdeen; and 


the above act of parliament ſuppoſes that the tithes belonged to 


churchmen, by an eſtabliſhed right. It ordains, That none ſtopthem 
« from ſetting their teinds in tack and aſſedation, to the effect they 
<« may poſſeſs the ſame in their own integrity, on pain of excommuni- 
« cation by the church, and a fine to the king.” 


| In the canon law, tithes are diſtinguiſhed into Perſonal, Predial, 
and Mixt. Perſonal, was the tenth of the free profit, made by one's 
induſtry or occupation, after deduction of all expences*. Predial, 
the tanth part of the yearly increaſe of the ground ; in computation 
whereof there was no deduction of the expences of ſeed or labour, 


as in perſonal . Mixt, was the tenth of young of cattle, or other 


profits ariſing from them, as the milk and wool, where likewiſe no 
regard was had to the expences. The Perſonal tithes were due to 
the parſon of the pariſh, where one's reſidence or principal dwell- 
ing was, and in which he partaked of the ordinances *. Predial 
where the lands lay; and Mixed where the cattle were graſſed. Per- 
ſonal tithes were payable at the end of the year; Predial, when the 
fruits were reaped , and Mixt when the young were weaned, or the 
wool ſhorn, Cc. It is a rule, that neither the beſt nor the worſt of 


the kind ſhould be given for tithes, but of the middle ſort. 


We follow not this diſtinction preciſely, for it does not appear 


that ever perſonal tithes obtained with us ; except in ſome ſpecial 
caſes, by immemorial uſe of payment of a proportion of the profit 
of a certain manufactory, in name of vicarage tithes, as is after-men- 
tioned ; and of predial tithes, only thoſe of corns are regularly due, 
which we term Parſonage Tithes, as being due to the parſon, i. e. 
pariſh miniſter, or others having right to the Parſonage, or Parochial 
Benefice : theſe are otherwiſe called Decimæ rectoriæ, as being due to 
the rector, as the pariſh-miniſter is ſometimes named; and Decime 
garbales, as being the tenth ſheaf or ſhock of corn, from Garba, 
which ſignifies a ſhea, | 


ANTIENTLY, tithes became due with us of corns after they were 
cut down; fo that if the biſhop, or other beneficed perſon, died after 
Whitſunday, but before the corns were ſhorn, he had no right to 
any part of that year's tithes, in the ſame manner as by the canon law; 
becauſe then, and not till then, the tithes could be drawn, and car- 
ried off ?: and, for the ſame reaſon, the vicarage tithes were not due 
till they could be intermeddled with by the tithe-maſter. But there- 
after two terms were introduced for parſonage tithes, vis. Whitſunday, 


when 
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when all the corns were preſumed ſown, and Michaelmas, when 
they were all reaped. This was regarded as a rule, both as to the 
beneficiary's right, at his entry to the benefice, and his removal 
from it, firſt, by cuſtom*, and afterwards aſcertained by ſtatute b, as 


' 


x : 
WHEN thoſe tithes are payable in kind, or the 7pſa corpora of the 139. The 

corns drawn, the owners of the corns, eight days after they are — 8 

ſhorn, may require the tithe-maſter, or his factor, at his dwelling- corpora of _ 
place, being within the pariſh, or the next adjacent village, to tithe tithes, and 
the corns within four days; and, in default of their coming, may, of canforel. 

in preſence of two witneſſes, ſeparate the ſtock from the tithes, and fing it. 

carry off the ſtock for their own uſe, and leave the tithe-ſheaves on jr pe 

the ground, which they are to preſerve undeſtroyed for eight days 

longer. If this order is obſerved, the party is declared free of any 

ſpullie of the tithes, or wrongful intermeddling with them. If the 

titular of the tithes does not live in the pariſh, or has not a factor 

there, as above, whoſe name and place of reſidence is publicly noti- 

fied in the church, the owner of the corns may proceed to ſeparate 

the ſtock from the tithes, and do in manner above mentioned. Corns 

are to be tithed at three ſeveral times, if the owners think expedient, 

12. the croft infield, at one time, the bear or barley at another, and 


the outfield corn at another time ; and the requiſition may be uſed, 


p. 161. e. 9. When about the tenth part of each ſort is ſtanding unſhorn e. 


ALL other tithes, beſides theſe of corns, are called with us Vica- 140. Vicarage 
rage- tithes, which comprehend thoſe termed Mixt-tithes in the canon tithes, of | 
law: and as the parſonage tithes are called, with us, the Great Tithes, Yaiinables : J 

ſo the vicarage is called the Small Tithes, as being inconſiderable. how the right 
They came under the denomination of Vicarage-tithes; becauſe, where So dg 
a pariſh was either of itſelf a conſiderable benefice, or annexed to a In. | 

greater benefice, the ſmall tithes were allowed to the vicar, who ſup- 
lied the cure, for his maintenance, Vicars were either for life, term- 

ed Perpetual, and then the vicarage was conſidered as a ſeparate be- 

nefice, at the preſentation of the patron ; or they were Temporary, 

and during pleaſure ; thoſe had either a falaxy allowed them, or the 

vicarage for their ſervice, according to agreement, and alterable at 1 
pleaſure. Thoſe laſt were properly termed Curates, as ſerving the 

cure of the pariſh, but were not, ſtrictly ſpeaking, vicars; becauſe, 

by their admiſſion, they had not a proper title to the vicarage, but 

only to the allowance ſettled on them by the beneficiary, v/2. the 

prelate or other perſon intitled to the benefice, whether that was the 


vicarage, or part of it, or a penſion in money. 


— 


N 1 THz ordinary ſubject of vicarage tithes is ſtirks, i. e. calves of one 

ſter of year old, lambs and wool ; but other things, as milk, lint and hemp, 

"= FO or fiſh taken in a certain bay or creek, or even ſalt, or the profit of 

ſton. weavers looms, may, by preſcription, or immemorial uſe, become li- 

«Feb. 11. able to vicarage; and the quota of vicarage tithes may likewiſe be al- 

Lowe ; gy tered from the tenth, to any other proportion, by preſcription *; and 

1678. Bir- freedom from vicarage may be acquired by preſcription of liberty, p 
2 thro' non-payment for 40 years, or legal demand made during that | 

of ils, * ſpace; and which is conform to the canon law, as it takes place in 
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other countries : and the rule is, that Ununquodgue eo modo difſobvi- 
tur quo colligatum eft. Vicarage tithes being due by cuſtom, may be 
taken off by diſuſeb; and one part of a pariſh, being in uſe to payſuch 
tithes, will be no rule for the reſt who were note. If there are not 
ſo many as 10 calves, &c. the tenth of the value is. due as the vica- 
rage tithe, | 


£ PARSONAGE tithes are due out of all lands, unleſs a ſpecial ex- 
emption is ſhown, becauſe they are due to the clergy, or others in 
their right, by public law : hence the negative preſcription, by one's 


a Covar. var. 
reſol. lib. 1. 
c. 17. p. 82. 

b Fount. 

July 24. 

1678, laird of 


Grant. ; 


e Nov. 28. 


1676. Sheil, 


being out of uſe of payment for 40 years, will not acquire an im- 


munity in time coming; nor indeed ſometimes from bygones, within 
40 yeats of the date of the ſummons, more than an immunity from 
cuſtorns or duties, laid on by public law, could be ſoacquired*; but, 
if there is any colourable title of exemption, or if the heritor can 
plead a preſumed tacit relocation, from uſe of payment of a tithe- 
duty, tho ever ſo ſmall; or, if the lands were immemorially out of 
uſe of payment of tithes,” he will be free from bygones, preceeding 
the date of the citation , tho' he ſhould be ſubjected in time com- 
ing. And if the miniſter's title was not limited by a decree of loca- 
lity, uſe of payment to him will be deemed a conſideration for the 
whole tithes, and free the heritor from bygones to the titular or 
patron f. | . 1 | 5 


OvR law ſuppoſes vicarage to be regularly due, as well as parſo- 
nage tithes, and therefore the rate of tithes is declared to be the fifth 
part of the conſtant rent, without diſtinguiſhing as to the vicarages. 
Vicarage is ſaid to be local, becauſe, in ſome places, certain ſubjects 
are tithable that are not in others; but ſtill the ordinary vicara 
muſt be preſumed to be due out of the things ſubje& thereto : if it 
were otherwiſe, it had been unjuſt to value tithes, in general, at the 
fifth part of the rent, fince, in many places, vicarage tithes might not 
be in uſe of payment. 


Tus poſitive preſcription takes place with us, to cut off the proper 
titular's right, even as to parſonage tithes. Thus, if one upon an 
infeftment in tithes, tho a To domino, or not proceeding from the 
right owner, has poſſeſſed his own, or other mens tithes, 40 years, 
without mterruption, he will acquire as perfect right thereto, as if 
he had purchaſed them from the right owner; becauſe the act of 
preſcription b extends to all heritages, without limitation or diſtincti- 
on; and the tithes being contained in the infeftment, it muſt be a 
good title for preſcription of them. 5 


Ir may be a queſtion, how far infeftment is requiſite as a title of 
preſcription of tithes, acquired from one as patron; and, I conceive, 
that tho' they be eſtabliſhed in a patron's perſon, without infeftment, 
ſpecially in the tithes, but as accruing to him by the ſtatutes 1690 
and 1693, yet, when they are purchaſed from a ſuppoſed patron, 
an infeftment is neceſſary to acquire the fame by preſcription; for o- 
therwiſe it is only a perſonal right, which muſt fall with his author's; 
and accordingly it was found, that preſcription of ſuch tithes could 
not proceed on a diſpoſition without infeftmenti, But preſcription of 
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tithes, could not defend one againſt localling a proportion of the mi- 
giſter's ſtipend upon his lands in due courſe; and much leſs can it 
free the heritor from the. ſtipend already conſtituted upon the ſame. 


SOMETIMES, however, an heritor may be freed from bygones of 


the miniſter's ſtipend localled upon his lands, even tho' the decree of 
locality was in vigour in other reſpects :- thus, for example, if one 


has acquired the lands and tithes from an heritor who had the ſame 


cum decimis inclufis, and had not been in uſe of payment of the ſti- 
pend thereon localled, he muſt be freed from bygones, on account 
of his bong fide poſſeſſion ; but may be ſubjected in time coming, if the 


: original author was only a lord of erection; or, by his charter after- 


a Ann. 1179. 


b C. 7. ext. 
de his. quæ 
fiunt a prel. 


wards appearing, liable in a ſeparate duty for the ſtock and tithes, 
and ſo could not have the benefit of a right Cum decimis incluſis; which 
could be the only reaſon that a proportion of the ſtipend was allocated 
upon his lande. But no other right to tithes can liberate the heritor 
from the miniſter's ſtipend, even as to bygones, for there could be no 


bona fide poſſeſſion in ſuch cafe, fince every man muſt know that the 


tithes, tho purchaſed by him, are ſubject to the miniſter's ſtipend. 


By the canon law, laymen were incapable to poſſeſs tithes after the 
third general eouncil of Lateran *; and therefore the poſitive preſcrip- 
tion could not take place, becauſe they could not have Sonam fidem, 
contrary to the public law; but, by way of infeodation of the tithes with 
the ſtock, preſcription might proceed even after that council ® : for 
this reaſon the lords of commiſſion ſuſtain rights to lands, with the 


tithes included, flowing from churchmen of old, ſufficient to infer 


an exemption, without enquiring whether they were before the La- 
teran council or nat, as was above ſet forth. | 


THE preſcription of tithes, by the canon law, did not extend to 
thoſe of Novalia, or new improved lands; fo that one who, by 40 


years poſſeſſion, upon a competent title, had acquired right to the 


tithes of his arable land, gould not thereby claim the tithes of grounds 
afterwards taken in and laboured, called Novalia ©; but which, I 
apprehend, would not take place with us, ſince the poſitive preſcrip- 
tion has the ſame effect as a purchaſe from the real titular of the 
tithes; and mult therefore carry a right to the whole tithes that are at 
the time, or ſhall ſuperveen; and conſequently include Nevalia, or 
tithes ariſing from improvement of the lands, 


Bur a right to tithes, by purchaſe from the titular, more than by the 
poſitive preſcription, gives not the privilege of. immunity from a future 
AA of the miniſter's ſtipend ; for they are ſtill in their due 
order ſubject to it ; ſo that ſuch purchaſe, by no means, gives the 
heritor a right equal to that Cum decimis incluſis. There is an impro- 

iation of the tithes, when they are included in a feu- right with the 

ds: whereas, in a ſeparate purchaſe of the tithes, they ſtill retain 
their own nature; and the patrimony of the church muſt be ſubject 
to the legal maintenance of the churchmen, in the ſame manner as 


if they were {till in the hands of the titulars. Of this I ſhall diſcourſe 
more fully afterwards, 


ET IT 


145. Bona 
fide poſſeſſt- 


on may ſome- 
times libe- 
rate the he- 
ritor from 
bygones of 
the miniſter's 
ſtipend. 


146. The caſe 
of preſcripti- 
on of tithes 
by the canon 
law. 


147. One ac- 

quiring his 

tithes ſtill li- 

able to the 
miniſter's ſti- 

pend in due 

order. I bon 


56 An Anſtitute of the Laws of ScorLanD. Book II. 


148. The . I is a maxim in the canon law, and which we followed, that De- 


mg er a cime debentur parocho, viz. the tithes are due De jure communi, or by 


parocho,how Courſe of the common law, to the incumbent, or miniſter of the pa- 
applicable to riſh, where they locally are; the parſonage tithes to the parſon, or 
abt he * thoſe in the right of the benefice, and the vicarage to the vicar : and 


at 1690, this is ſuppoſed to be our law, by the ſtatute, which declares, © That 

Ry « the meddling with the tithes or rents of a benefice, without a right 
e from the parſon or vicar, ſhall be a point of Ditty,” 1. e. a crime 
indictable before the temporal courts ; but it is derived to us from P. 1489. 


the canon law b, as moſt of our antient law touching tithes was. This ya EY AY 


rule holds only preſumptively, ſo that if the right of another is clear- de decimis. 

ly made out, it will take place; but, unleſs a full proof of another's _ 

title appear, the parſon or vicar was preferable *, _ | = 
bertſon. June 


Ax preſent, patrons have right to the tithes of the reſpective 27. 1665. 


pariſhes not heritably diſponed, of which I have already diſcourſed; — 
therefore the maxim now takes place in favour of the patron, as in 1664. John- 


the miniſter's right; ſo that the tithes within the pariſh are preſum- ſtone. 
ed to belong to the parochial benefice, in excluſion of all others, un- 
leſs their right be clearly proved. This ſo far held by the canon 
law, that where the tithes of a certain territory belonged to another 
than the parſon, yet the tithes of improvements, called Novalia, be- 


longed to the parſon . : 22 
| "EE | decimis. 
149. No al- Bor parſonage and vicarage tithes are due, without deduction 

orgy of on account of expences of labour, or burthens affecting the ground, 
expence of Or other expences whatever. This, as is above-mentioned, was like- 
labour, or . wiſe the caſe in the canon law; but ſome eaſes are given to the he- 


_—_— ritor, when he purſues. valuation of the tithes,. as ſhall hereafter be 


ſonage os ſhown. One cannot be hindered, by the titular of the tithes, tho he 
vicarage is in poſſeſſion of drawing the [pſa corpora, or tithes in kind, from 


tithes ; one 


may employ uſing his ground as he ſhall ſee cauſe, and employing it either in til- 


his ground, Jage or paſture, whereby the nature and extent of the tithes will al- 


r 
bour or pa- 


ſturage, and 
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150. Before Tp the heritor has not a decree of valuation of his tithes, they will 


_ 1 of courſe riſe and fall with the rent, and the titular, who is not in 


me tithes, poſſeſſion of drawing the tithes, has action for the fifth part of the 
the fifth od rent, that being declared, by ſtatute, the rate of the tithes © : but, 
_— _ otherwiſe, if he has ſuch decree, the valued tithe-duty will only be 
ly due, as due, unleſs the decree of valuation is reduced as colluſive; which can 
the vajue or only be done in the caſe where the valuation was led, with diminu- 
tion ofa third of the juſt rent as it was at the time f. As the records P. 1661. 
of the court of commiſſion for tithes were burnt, the lords of ſeſſion, © 61. and 


f | ther acts re- 
as a court of commiſſion, ſuſtain decrees of valuation by the ſub- — he 


commiſſioners, appointed by the king in the year 1632; before the commiſſion. 
act eſtabliſhing that court, with a power of valuing and ſelling the 

tithes, tho' ſuch might otherwiſe have been liable to challenge, the 

neceſſity of the thing, and fayour of the caſe requiring it *, g July 30. 
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Tur privilege therefore of the heritor's leading a valuation of his 
tithes is conſiderable; tho formerly tithes, of which the churchmen 
were in the poſſeſſion, could not be valued *, yet now all tithes may be 
valued, but ſome cannot be bought*. In a ſummons of valuation, 
which muſt be before the lords of ſeſſion, As commiſſioners for plan- 
tation of churches, and valuation of tithes, the miniſter, and, in 


caſe of a vacancy, the moderator of the presbytery, and the patron 


or titular, and likewiſe the tackſman, if the tithes are under tack, 
muſt be called. The rule for valuing is, That where the tithes and 
ſtock are not ſeparately known, and therefore valued jointly, the fifth 


of the conſtant rent is decreed to be the value; that being ſuppoſed, 


by our legiſlature, equal to the tenth part of the increaſe, and of o- 
ther ſubjects, out of which tithe is due. 


Bur, in ſtating the rent, the improvements made by incloſing 
with ſtone-dikes and ditches, whereby the ground itſelf is not in- 
trinſically meliorated, is not conſidered, but what the lands would 
be worth, if ſuch incloſures were not on the ground; and, if the 
ground yields a greater rent, by reaſon of ſome accidental advantage 
which may be withdrawn, the rent is conſidered without regard to 
that benefit; the reaſon of all this is, becauſe, what depends on the 
induſtry of the perſon, reſembles perſonal tithes, which regularly are 
not due, and what is accidental cannot be deemed the conſtant rent 
of the lands; and, for this laſt reaſon, it was not ſuſtained as a ground 
for increaſing the rents in order to fix the quota for valuing the 
tithes, that the tenants were bound to pay the ceſs, due out of the 


lands, without allowance of the fame in the rent, the land-tax bein 


accidental, or at leaſt not a perpetual burthen aſcertained by law, but 
only impoſed from year to year. But no deduction is allowed to the 
heritor, on pretence that the land lies near a borow, and, by the 


conveniency of their dung, yields a greater rent; for, the community 
being of perpetual duration, the rent, even increaſed on the above 


occaſion, muſt be deemed conſtant, and perpetual too, and muſt 
therefore be the rule for valuing the tithes. 


Our of the rent are deducted cote-houſes kept up by the heritor, 
becauſe, whenever he pleaſes to let them fall, the rent of them is 
gone; nor is the rent of a ſmithy or change-houſe conſidered, for 
the fame reaſon; nor mill-rent, becauſe it is truly induſtrial, and 
would be of the nature of perſonal tithes. And tho', by the canon 


law, novalia, or new improvements, were ſubject to tithes , yet de- 


duction was allowed, by the commiſſion, of the rent of a loch, 


' drained ſome years before the action, and made arable, as bein 
tithe-frees; nor is the new advanced rent the rule for valuing the 


tithes, but the old rent, or what may be ſuppoſed the conſtant rent 
of the groundsb. | | 

Bur where the tithes are ſeparately known from the ſtock, as be- 
ing payable in rental bolls, they are valued apart and ſeverally, and 
there is to be deducted, out of ſuch valued duty, the fifth part, as the 


king's Eaſe. The reaſon inductive of this eaſe was, becauſe, by theſe 


rental bolls, the tithes were lett at an extravagant rate, to which he- 
ritors frequently agreed, to avoid the inconveniency of having the 
Vor. II. P tithes 


=, 


4 


/ 

151. Valuati 
on of tithes ; 
and proce- 
dure,in order 
to a decree of 
valuation. 


152. Deduc- 
tions allowed 
on account of 
improve- 
ments; the 
tenants pay- 
ing the ceſs, 
beſides their 
rent, not re- 


garded. 


153. The 
rent of cote- 
houſes, ſmi- 
thies,change- 
houſes _ 
mill-rent, not 
computed. 


154. The 
king's eaſe; 
in what caſes 
to be deduct - 
ed. 


148. The 
maxim deci- 
mz debentur 
parocho,how 
applicable to 
the patron, 
upon the 

act 1690. 


149. No al- 
lowance giv- 
en for the 
e xpence of 
labour, or 
otherwiſe, in 
either par- 
ſonage or 
vicarage 
tithes; one 
may employ 
his ground, 
either in la- 
bour or pa- 


ſturage, and 


ſo vary the 
tithes. 


150. Before 


decree of 
valuation of 
the tithes, 
the fifth of 
the payable 


rent regular- 


ly due, as 
the value or 


rate of them. 


- 


56 An Inſtitute of the Laws of ScorLaxp. Book II. 


I is a maxim in the canon law, and which we followed, that De- 
cimæ debentur parocho, viz. the tithes are due De jure communi, or by 
courſe of the common law, to the incumbent, or miniſter of the pa- 
riſh, where they locally are ; the parſonage tithes to the parſon, or 
thoſe in the right of the benefice, and the vicarage to the vicar : and 


this is ſuppoſed to be our law, by the ſtatute, which declares, © That 


the meddling with the tithes or rents of a benefice, without a right 
e from the parſon or vicar, ſhall be a point of Ditty,” . e. a crime 
indictable before the temporal courts * ; but it is derived to us from 
the canon law b, as moſt of our antient law touching tithes was. This 
rule holds only preſumptively, ſo that if the right of another is clear- 
ly made out, it will take place; but, unleſs a full proof of another's 
title appear, the parſon or vicar was preferable *, 


Ar preſent, patrons have right to the tithes of the reſpeCtive 
pariſhes not heritably diſponed, of which I have already diſcourſed ; 
therefore the maxim now takes place in favour of the patron, as in 
the miniſter's right; ſo that the tithes within the pariſh are preſum- 
ed to belong to the parochial benefice, in excluſion of all others, un- 
leſs their right be clearly proved. This ſo far held by the canon 
law, that where the tithes of a certain territory belonged to another 


longed to the parſon *. 


than the parſon, yet the tithes of improvements, called Novalia, be- pg: 
ps 4. 24. et 


Born parſonage and vicarage tithes are due, without deduction 


on account of expences of labour, or burthens affecting the ground, 
or other expences whatever. This, as is above-mentioned, was like- 
. wiſe the caſe in the canon law; but ſome eaſes are given to the he- 


ritor, when he purſues. valuation of the tithes,. as ſhall hereafter be 
ſhown. One cannot be hindered, by the titular of the tithes, tho' he 
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is in poſſeſſion of drawing the [pſa corpora, or tithes in kind, from 


uſing his ground as he ſhall ſee cauſe, and employing it either in til- 


lage or paſture, whereby the nature and extent of the tithes will al- 


ter of courſe. 


SECTION IX. Valuation and Sale of Tithes. 


Ir the heritor has not a decree of valuation of his tithes, they will 
of courſe riſe and fall with the rent, and the titular, who is not in 
poſſeſſion of drawing the tithes, has action for the fifth part of the 
rent, that being declared, by ſtatute, the rate of the tithes *© : but, 

otherwiſe, if he has ſuch decree, the valued tithe-duty will only be 


due, unleſs the decree of valuation is reduced as colluſive; which can 


only be done in the caſe where the valuation was led, with diminu- 
tion of a third of the juſt rent as it was at the time f. As the records 
of the court of commiſſion for tithes were burnt, the lords of ſeſſion, 


as a court of commiſſion, ſuſtain decrees of valuation by the ſub- 


commiſſioners, appointed by the king in the year 1632; before the 


act eſtabliſhing that court, with a power of valuing and ſelling the 


tithes, tho' ſuch might otherwiſe have been liable to challenge, the 
neceſſity of the thing, and fayour of the caſe requiring it *, | 
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Tur privilege therefore of the heritor's leading a valuation of his 
tithes is conſiderable ; tho' formerly tithes, of which the churchmen 
were in the poſſeſſion, could not be valued *, yet now all tithes may be 
valued, but ſome cannot be bought®*. In a ſummons of valuation, 
which muſt be before the lords of ſeſſion, As commiſſioners for plan- 
tation of churches, and valuation of tithes, the miniſter, and, in 
caſe of a vacancy,. the moderator of the presbytery, and the patron 
or titular, and likewiſe the tackſman, if the tithes are under tack, 
muſt be called. The rule for valuing is, That where the tithes and 
ſtock are not ſeparately known, and therefore valued jointly, the fifth 
of the conſtant rent is decreed to be the value ©; that being ſuppoſed, 
by our legiſlature, equal to the tenth part of the increaſe, and of o- 
ther ſubjects, out of which tithe is due. 


Bur, in ſtating the rent, the improvements made by inclofing 
with ſtone-dikes and ditches, whereby the ground itſelf is not in- 
trinſically meliorated, is not conſidered, but what the lands would 
be worth, if ſuch incloſures were not on the ground; and, if the 
ground yields a greater rent, by reaſon of ſome accidental advantage 


which may be withdrawn, the rent is conſidered without regard to 


that benefit; the reaſon of all this is, becauſe, what depends on the 


induſtry of the perſon, reſembles perſonal tithes, which regularly are 
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f Cap, 8. ext. 
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not due, and what is accidental cannot be deemed the conſtant rent 
of the lands; and, for this laſt reaſon, it was not ſuſtained as a ground 
for increaſing the rents in order to fix the quota for valuing the 
tithes, that the tenants were bound to pay the ceſs, due out of the 
lands, without allowance of the fame in the rent, the land- tax being 
accidental, or at leaſt not a perpetual burthen aſcertained by law, but 
only impoſed from year to year *. But no deduction is allowed to the 
heritor, on pretence that the land lies near a borow, and, by the 
conveniency of their dung, yields a greater rent; for, the communi 


being of perpetual duration, the rent, even increaſed on the above 
occaſion, muſt be deemed conſtant, and perpetual too, and muſt 


therefore be the rule for valuing the tithes*. 


Our of the rent are deducted cote-houſes kept up by the heritor, 
becauſe, whenever he pleaſes to let them fall, the rent of them is 
gone; nor is the rent of a ſmithy or change-houſe conſidered, for 
the ſame reaſon; nor mill-rent, becauſe it is truly induſtrial, and 
would be of the nature of perſonal tithes. And tho', by the canon 
law, novalia, or new improvements, were ſubject to tithes f, yet de- 
duction was allowed, by the commiſſion, of the rent of a loch, 


drained ſome years before the action, and made arable, as bein 
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tithe-frees; 6 
tithes, but the old rent, or what may be ſuppoſed the conſtant rent 
of the grounds. : 
Burr where the tithes are ſeparately known from the ſtock, as be- 
ing payable in rental bolls, they are valued apart and ſeverally, and 
there 1s to be deducted, out of ſuch valued duty, the fifth part, as the 
king's Eaſe. The reaſon inductive of this eaſe was, becauſe, by theſe 
rental bolls, the tithes were lett at an extravagant rate, to which he- 
ritors frequently agreed, to avoid the inconveniency of having the 
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garded. 


153. The 
rent of cote- 
houſes, ſmi- 
thies,change- 
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mill-rent, not 
computed. 


nor is the new advanced rent the rule for valuing the 
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king's eaſe; 
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ed. 
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_ tithes drawn; and therefore, it was thought reaſonable to give an a- 


batement. Such valuation of the tithe, ſeverally, may take place, 


where the ſame is due by contract between the titular and heritor, or 


even by uſe of payment; for tho', in this laſt caſe, the heritor can 
free himſelf of ſuch tithe-duty, and the uſe of payment may be re- 
ceded from, at the pleaſure of either party, via. by the heritor's timely 
intimating to the titular, that he is no longer to continue ſuch uſe of 
payment, or the titular's uſing inhibition againſt the heritor concern- 
ing the tithes; yet the tithe is ſeverally known from the ſtock, which 
is all that the act requires, in order to intitle the heritor to the king's 


eaſe: and therefore, if the heritor, before either of thoſe is done, . 


hath commenced a ſuit for valuing ſuch tithe-duty, ſeverally, he may 
proceed in it, and have the benefit of the king's eaſe; but otherwiſe 


he muſt value the ſtock and tithes jointly, and the fifth of the con- 


ſtant rent is the rule for aſcertaining the tithes. ; 

Ir the parſonage and vicarage tithes belong to different titulars, 
they muſt be ſeparately valued, that ſo each may have his juſt pro- 
portion. Thus, the parſonage tithes will be eſtimated at the tenth of 
what the corns, ordinarily growing on the lands in queſtion, are fold 
for ; and the vicarage, at what the tenth of the ſubjects, in uſe to pay 
vicarage, is worth communibus annis, or one year with another a: but 
ſo always, that the fifth part of the conſtant rent ſhall not be exceed- 
ed in the whole; for otherwiſe there muſt be a proportionable deduc- 
tion from each, according to their reſpective proved values, ſo as to 


bring the ſame to the fifth of the rent: and, if the proved values fall 


ſhort of the fifth part, the value of the vicarage will be deducted, 
and allotted to the titular thereof, and the remainder of the fifth be 
deemed the parſonage tithe, and go to the titular of the ſame : ſince, 


as the fifth of the rent cannot, in favour of the heritor, be exceeded, 


ſo neither can the legal eſtimate, or rate of the tithes, be allowed to 


156. The 
king's annui- 
ty; no deduc- 
tion of it in 
a decree of 
valuation,but 
is, in adecree 
of ſale, not 
debitum fun- 
di. 


fall ſhort of the fifth, in prejudice of the titular of the parſonage tithes, 


by any other's having right to the vicarage. 


THERE is 1 deduction from the valued duty of the king's 3 


ty. This annuity is fix in the hundred of the valued tithe- duty, re- 


it was not due out of the tithes payable to churchmen, nor can it be 
due out of the tithes that were in the king's hands, at the date of 
the act, ſince res ſua nemini ſervit * The reaſon why the annuity is 


not deducted out of the valued duty, is, becauſe the titulars and pa- 


trons remain ſtill liable for it to the king, and thoſe deriving right 


from the crown, as intermeddlers with the tithes whereout it is due. 


This duty of annuity came into the Earl of Loudon's perſon, by pro- 
greſs from king Charles I. confirmed by king Charles II. after the 
reſtoration; but, complaints having ariſen touching the exaction of it, 
the ſame was ſtopt anno 16684; however, being a claim ſtill belong- 


ſerved to the king, in conſideration of his majeſty's paſſing from his 
intereſt, to challenge the rights of titulars and tackſmen®: wherefore 


bP. 1633. 
c. 15. 


e Feb. 13. 
1708. mar- 


quis of 


Tweeddale. 


IJStair hoc tit. 


ing to the king, and thoſe in his majeſty's right, the ſame could not -$ 13: 


be purchaſed from the titular ; and conſequently, tho' the exaction 


of it has been ſuperſeded, and ſtopt theſe many years, yet, when the/ 


tithes come to be bought by a decree of ſale, there is deduction, out 


of the valued duty of the king's annuity, and the heritor who pur- 


chaſes 
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chaſes is decreed to relieve the titular or patron of it. This annuity, 
being only a proportion of the tithes when valued, is no more debi- 
tum fund:, a real debt, than the reſt of the valued tithe-duty, and 
conſequently does not affect ſingular ſucceſſors in the lands. 


WurxRE the tithes are ſaleable, there is commonly, in the fame 
ſummons of valuation, a ſale of them libelled. If the perſon hav- 
ing right to the tithes is titular, or has an heritable,right, the price 
is nine years purchaſe, with deduction of the king's annuity * ; but, 
if he is patron, only ſix years purchaſe is the rule, with the foreſaid 
deduction b. The rate of purchaſe was made ſo low, even as to ti- 


tulars that had an heritable right, becauſe they ſubmitted their claims 


to king Charles I. who put that rate upon them by his decree-arbi- 
tral; which they had reaſon to be ſatisfied with, conſidering that the 
rights of thoſe titulars, and lords of erection, were ſubject to chal- 
lenge at the king's inſtance, moſt of them being granted contrary to 
law ; and, however, it was thought favourable to continue the right 
with the titulars, ſubject to a ſale, at the foreſaid eaſy rate. 


Bu the king's decree>arbitral, the right of tacks, or temporary 
titles to tithes, 1s declared to be conform to the years of the tack to 


run: but the natural rule ſeems to be, that the tackſman, whether 


from patron or titular, ſhould have only the intereſt of the price dur- 


ing his right ©; and accordingly the terms of the decrees of fale are, 


That if the defender cannot give the heritor an abſolute and heritable 
right, he ſhall only have the intereſt of the price, 11 5 


PaTRoNs get only, by the ſtatute, fix years purchaſe ; becauſe 


truly they had no right formerly, but by agreements with the mini- 
ſters, or by tacks from them, in the name of confident perſons, with 
their own conſent : therefore they get this right, without prejudice to 


any former rights they had, and with the burthen of the miniſters 


ſtipends, and future augmentations, tacks, and propagation of them; 
and likewiſe under obligation to ſell to each 


eritor the ſuperplus, 
or free tithes of his lands, at ſix years purchaſe, which is underitood 


with deduction always of the king's annuity. 


A DECREE of fale, dated before Candlemas, gives right to the tithes 
for the preceeding crop, if the ſummons was executed before Whit- 
ſunday that year, and the price bears intereſt from that Whitſunday; 
but, if after Candlemas, it gives only right to the tithes for the en- 


ſuing crop, and the price bears intereſt accordingly. 


Ir the tithes were conſtituted by infeftment in the perſon of a ti- 
tular, or lord of erection, then, to denude him, it is neceſſary that 


the heritor be infeft upon his diſpoſition, in obedience to the decree 


of ſale ; but, where the tithes are not ſo eſtabliſhed, but only belong 
to the titular, or patron by a perſonal right, as in the caſe of the pa- 
tron's right by the late ſtatutes, it would ſeem, that the decree of ſale 
is ſufficient to denude him; tho' it is ordinary for heritors to obtain 
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tithes; the 


rate of pur- 


chaſe, whe- 
ther in titu- 
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difference be- 
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ing their 
term. 


158. From 
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does a decree 


of ſale of 
tithes take 
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159. How is 
the titular to 


be divelted, 


purſuant to a 


decree of 


ſale 0 


diſpoſition of the tithes from the patron or titular, and to take infeft- 


ments in their tithes, in both caſes, and which is the ſafeſt courſe. 


WHERE 
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160. In what 
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purchaſer of 
tithes liable 
to ceſs. 
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Wurxxx the heritor purchaſes erected tithes, which were eſtabliſh= 
ed by infeftment, and ſubjeQed to a proportion of the ceſs, or land- 
tax with the lands in the ſhire, he muſt of courſe relieve the titular, 
or lord of erection, of the proportion falling on ſuch tithes; which 


muſt be adjuſted by the commiſſioners of ſupply. 


161. How 
may the he- 


ritor be bur- 


thened with 
the ſtipend, 
notwith- 


ſtanding the 


decree of 


fale. 


262, All 
tithes may 
be valued ; 
but ſome can- 
not be bought 
by an action 
of ſale; what 
are theſe un- 
faleable 
tithes. 


163. If the 
miniſter is in 
poſſeſſion as 
titular, or has 
no ſettled ſti- 
pend, can an 
action of ſale 
proceed, 


154. The me- 
thods pre- 
ſcribed, at 
firlt, to pro- 


Tus right, by decree of ſale, or indeed by any other tranſmiſſi- 
on from the titular, infers no confolidation of the tithes with the 
ſtock, but the tithes ſtill remain in the heritor's perſon, as a ſeparate 
right, and may be burthened with the miniſter's ſtipend, to the ex- 
tent of the valued duty, failing free tithes within the pariſh, as ſhall 
afterwards appear : thus, tithes ſtill remain in this reſpect, as dedicat- 
ed to the ſervice of the church, as occaſion ſhall require; but if the 
miniſter hath a legal ſtipend, the heritor's right, by ſuch purchaſe, 


cannot regularly be impeached. It is only the heritor of the lands 


that can purſue a valuation, and fale of the tithes of the ſame, and the 
right acquired by ſuch decree follows the lands, in the perſons of all 
ſingular ſucceſſors. LOT. | 


Arx tithes may be valued, but ſome cannot be 228 as 1S 
aboye-obſerved : thus, if lands, belonging to the titular of the tithes, 
are ſold by him, reſerving the tithes, or without diſponing them, ſuch 
reſerved tithes do not fall under the acts obliging titulars to ſell the 


tithes, but are conſidered as feu-duties : nor do thoſe acts extend to 


tithes which formerlybelonged to the biſhops, and now to the crown, 
by the abolition of epiſcopacy, ſo long as they remain in his majeſty's 
hands undiſponed; nor to tithes that belonged, at the time, to bo- 
rows, colleges or hoſpitals, or were mortified to other pious uſes ; 


but all theſe tithes may be yalued *®. And no pretence, even that of P. 1693. 


particular tithes, having been annexed to the crown before the year 
1633, will bar a ſale of the ſame, ſince there is no ſuch exception in 
the ſtatutes 1633 and 1693 b. 5 R 


Tr is obvious, that the tithes, which are allocated to miniſters for 
their ſtipends, cannot be bought : but, further, where the miniſter 
is in poſſeſſion of the tithes, as titular of them, he is to remain in 
poſſeſſion, until the patron obtain a ſtipend modified and ſettled upon 
him, and, till then, no heritor can purſue a ſale of his tithes ; be- 
cauſe that would diveſt the miniſter of the poſſeſſion, ſecured to him 
by the proviſo in the ſtatute. But where the miniſter is not in 
poſſeſſion of the tithes as titular, but only of a ſtipend, or certain 


tithe-duty by uſe of payment, it is ordinary for the miniſter to pur- 


ſue an action of modification and locality, or of augmentation, when 
any of the heritors inſiſt for a decree of ſale of their tithes; becauſe, 
after the heritors have purchaſed the ſuperplus tithes, beyond what 
is in uſe of payment to the miniſter for ſtipend, it will not be ſo ea- 
{y to get an augmentation as before. 


| SECTION X. Minifters Stipends ; Modification and Locality of them. 


Lox after the reformation, our miniſters were very ill provided, 
the tithes being almoſt all in the hands of titulars and lords of erecti- 
on, and tackſmen. To remedy which inconveniency, in ſome mea- 
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ſure, ſmall benefices, v2. thoſe not exceeding 300 merks yearly, 
were wholly allotted to miniſters ſerving the cure at the reſpective 
churches *. Next, the king aſſumed into his own hands the third 
part of the revenues of all eccleſiaſtical benefices, called the Thirds 
of benefices, whereout proviſions were to be aſſigned to the miniſters 


vide mini- 
ſters after the 
reformation. 


in the firſt place, and the remainder to go to his majeſty's uſe : for 


the diſpoſal and adminiſtration of theſe thirds, commiſſioners were 
appointed, called the Commiſſioners of Plat. Miniſters were pro- 


vided to ſtipends, by aſſignments to particular portions of thoſe thirds, - 


under the name of Decrees of Plat >. But benefices of cure bein 
of laic patronage, and e 20g to miniſters of the goſpel ſerving the 
cure of the reſpective churches, were not ſubject to the thirdse; that 
being contrary to the chief intent of levying them, which was for 
the better ſupport of the miniſters. We have a full account of this 
matter given us by a learned author. | 


AGAIN, it was ordained, that every pariſh-church ſhould have 


their own paſtor, with a ſufficient or reaſonable living; and that, be- 


fore the title of any prelacies ſhould be conferred to any perſon, liv- 


ings and ſtipends ſhould be reſerved to the miniſters of the churches : 


thereto belonging, or annexed, and which were to be counted in the 
thirds of thoſe benefices: and all benefices, under prelacies, were to 


be preſented by the king and laic patrons, in favour of qualified mi- 


niſters*, and diſpoſitions of the ſame, any other way, are declar- 
ed void. This muſt be underſtood with the exception of lands be- 
longing to provoſtries, prebends, chaplainries and altarages, theſe 
being reſerved to laic 22 to be conferred to burſars, as above. 
But, notwithſtanding thoſe expedients, till the Commiſſion of parlia- 
ment for the Plantation of churches was erected, in order to provide 
miniſters with conſtant local ſtipends, out of the tithes of their re- 


ſpective pariſh-churches f, the miniſters were not effectually taken 


care of. 


New powers were added to thoſe commiſſions, in relation to the 
valuation and fale of tithes, &c*, At laſt, the lords of ſeſſion were 
appointed Commiſſioners for Plantation of churches and valuation of 
tithes, and veſted with all the powers and juriſdiction that belonged 


to the former commiſſions of parliament ®. This court has the ſole 
power to value and ſell tithes, of which I have already ſpoken, and 


to modify and local ſtipends to miniſters out of the tithes of the re- 
ſpective pariſhes. The rule for modifying ſtipends to miniſters is, 


that it ſhould not be under 800 merks yearly, 1. e. 44 J. 8.5. 101 d. 


Sterling, or eight chalders of victual'; but, if there is a ſuffi- 
cient fund of tithes, the court is not reſtrained: from allotting ſuch 
ſtipend to the miniſter, as they ſhall judge adequate to the charge. 
And that the value of the tithes may appear, where there are not de- 
crees of valuation, the reſpective heritors, that are of age, are to de- 
poſe on the extent of their rents; and, in default thereof, to be holden 
as confeſt, on the rental libelled in the ſummons; and, as to thoſe 
under age, the rent of their lands muſt be proved in a competent 
way. The fifth part of the rent is eſteemed the tithes, and the mi- 
niſter gets modified a ſuitable ſtipend thereout, for maintenance to 
himſelf, and his ſucceſſors in office, ſerving the cure of the pariſh, 


Vox. II. 3 according 
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166. The 


commiſſion's 


power ex- 


tends only to 


the provid- 
ing miniſters 
with ſtipends 
out of the 
tithes of the 
reſpective pa- 


167. Tacks 
ſet by mini- 
ſters, at pre- 
ſent, cannot 
prejudice 


their ſucceſ- 


ſors as to the 
modified ſti- 
pend; all the 
heritors li- 


able, jointly 


and ſeverally, 
for it, to the 
extent of the 


tithes of their 


lands. 


168. If it is 
localled, each 
only liable to 
the proporti- 
on allocated 
upon him; 
how far has 
the patron or 
titular the 
power of lo- 
calling the 
ſtipend. 
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according to the extent of the tithes, and circumſtances of oe we ; 
but where the tithes are valued, the heritor can only be bu 
to that extent. 


In conſequence of the powers granted to the commiſſion, to bur- 


then titulars, patrons, and tackſmen of the tithes, with competent 


ſtipends to the miniſters of the reſpective churches, all pariſh- 
churches are intitled to be provided with ſtipends out of the tithes. 
Hence, even menſal churches had ſtipends modified to the miniſters 
ſerving the cure, and which, during the vacancy, belonged to thoſe 
having right to the vacant ſtipends, by ſpecial grant, and not to the 
biſhops, to whoſe benefices the menſal churches belonged?. 


Tavs, the inferior clergy were in much better condition than be- 
fore, and now all pariſh-miniſters have reaſonable livings, or its their 
own fault if they have not. Such is the happy condition of country 
pariſhes, where the tithes are to be appropriated to their original 
uſe, ſo far as is neceſſary for the incumbent's maintenance; and tis 
the, province of the court of commiſſion, to modify and local the 


ened 


325» 


ſame. But, as to miniſters within borows, who have no landward 


pariſh, or new erected churches in pariſhes, where the tithes are al- 
ready exhauſted by a ſtipend to the miniſter of the pariſh, or to a ſe- 
cond miniſter, in the like caſe, the commiſſion has no concern in 
their proviſions ; ' thoſe muſt be endowed out of other funds, or by 
voluntary contribution of the parties concerned. | 


Tux ſtatutes limiting the incumbent's power, of ſetting tacks of 
the tithes, to three years, without conſent of the patron, and to his 
lifetime, and five years thereafter, with his conſent, take no place 


as to ſtipendiary miniſters. For miniſters ſtipends are free of all tacks 


and burthens whatſoever; ſo that no ſuch miniſter can do any deed, 


in relation to his ſtipend, that can have effect in prejudice of his 


ſucceſſor in officeb. But ſince miniſters, in poſſeſſion of the full be- 
nefice, are Parſons, the law, in that reſpect, continues the ſame as 
before, reſerving always to the patrons liberty to procure a modified 
ſtipend to be ſettled upon them, which will render them ſtipendiary, 
as above. If there is only a ſtipend modified, but not localled on the 


reſpective heritors, they are liable in ſo/zdum, jointly and ſeverally, to 


the miniſter, to the extent of their tithes*, which are at large his 
fund of payment. 


* 


Bor it is ordinary and expedient, that the ſtipend be localled on 
the heritors, ſo that the miniſter may have a decree of locality, as 
well as modification : hereby each. heritor becomes only liable for 


the proportion of the ſtipend allocated upon his own lands; and if, 


in the locality, it is proportioned upon the ſeveral town-lands in the 


poſſeſſion of tenants, they, and not the heritor, are liable; unleſs he 


receive a joint-duty for ſtock and tithe, or become bound to relieve 
the tenants of the ſtipend, or otherwiſe intermeddle with the tithes. 


The patron or titular of the tithes hath the privilege of localling the 


modified ſtipend upon the free tithes of the reſpective heritors, and 
may do it arbitrarily, upon the whole tithes of ſuch heritors as he 


” valuation 


b P. 1593, 
c. 166. 


© Decem. 3. 


chiſon. Nov. 
9. 1677. Ru- 
therford. 


pleaſes; unleſs they have prevented him, by intenting a proceſs of 
; N ” 


' IDirlt. deciſ. : 


" 


1 
1 
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valuation and ſale. In this caſe, the patron or titular can only allo- 
cate the tithes of the heritors, that have raiſed ſuch action, propor- 
tionably with the free tithes of other heritors of the pariſh*; and the 
heritors who have prevented, by executing a ſummons of valuation 


and fale, may carry on their ſuit to its final iſſue, as to the ſuperplus 


tithes of their lands. 


IN localling the tithes, this order muſt be obſerved, that the free 
tithes of all the heritors be firſt allocated ; if theſe do not ſuffice, the 
tithes, to which the heritors have heritable rights, muſt be localled 


proportionably with the tithes of the patron's, or titular's own lands: 


b Ann. 1628. 


the tithes are free which are not purchaſed by the heritors, but pay- 
able, to the patron or titular, out of other mens lands. 1 


Tu patron or titular hath the privilege to exempt his own lands 
from any proportion of the ſtipend, if there are free tithes ſufficient; 
becauſe, truly, as to the tithes of his own lands, his right is proper- 
ly heritable, being expreſsly reſerved out of the ſurrender and ſub- 
miſſion made bythe titulars, and lords of erection, to the king®: there- 
fore, ſince all the heritors, that have heritable rights to their tithes, 


are exempted in that caſe, why ought not the patron or titular like- 


Cc June 1730. 
Earl of Gal- 


loway contra 
captain An- 

drew Agnew, 
in the locali- 
ty of Kirkum. 


wiſe, as to the tithes of his own lands? But if he hath ſold to the 


heritors the tithes of their lands, with warrandice againſt future aug- 


mentations, the tithes of the patron's, or titular's own lands, muſt be lo- 
called, before thoſe of ſuch heritors can be ſubjected, becauſe recourſe 


would be competent to them againſt him upon the warrandice : but 
abſolute warrandice, in a diſpoſition of tithes, does not comprehend 
future augmentations, unleſs it js expreſt ; tithes, even after they are 
purchaſed, being ſtill the patrimony of the church in reſerve. 


. 00-0 proportion of the miniſter's ſtipend had been in uſe to be 
paid out of the patron's own lands, paſt memory, yet, unleſs it is b 


a decree of locality, the patron may relieve his own lands, when the 


miniſter inſiſts for a locality, and allocate the whole ſtipends upon the 
other heritors, to the extent of their tithes : or the patron may, at his 
own ſuit, obtain a locality to the miniſter, and disburthen himſelf; be- 
cauſe ſuch voluntary payment by the patron cannot defeat him of his 


C 


and exacted the tithes himſelf from the heritors ; and, fo far as he 
did pay, he reſerved the tithes of the other heritors for his own be- 


hoof, which he may therefore local at pleaſure ©, 


BuT where there is a decree of locallity, localling a part of the ſti- 
pend on the patron's, or titular's own lands, payment conform, during 
the years of preſcription, will exclude him from all remedy; becauſe 
he has loſt his privilege by preſcription, proceeding upon a title com- 


mon to him with the other heritors, which they are intereſted to 


plead againſt him, in order to fave themſelves from an additional 
burthen : but it would ſeem, that, before preſcription is compleat- 
ed, the patron may redreſs himſelf, by reducing the decree of loca- 
lity, TY yigg the whole ſtipend, by a new locality, upon the free 
tithes of the other heritors, according to the above precedent. 


I: 
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privilege; for he might have paid the miniſter his whole ſtipend, 
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173. If the 
tithes are un- 
der tack, at 
the time of 
the decree of 
locality, the 
tackſman, 
ſubjected to 


more than 
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Ir the tithes are under tack, when a modification or augmentati- 
on of a miniſter's ſtipend is granted, and thereby the tackſman is bur- 


thened beyond the tack-duty, the commiſſion is impowered to grant 


prorogation or prolongation of the tack, for as many years after its iſ- 
ſue, as they ſhall judge a proper recompence for the burthen laid on 
the tackſman. In order to intitle a tackſman to ſuch recompence, 


the court of commiſſion once ſuſtained augmentations of ſtipends, 


by voluntary agreements between the patron and the miniſter ; be- 
cauſe, the ſtipend being moderate and reaſonable, the caſe was thought 
the ſame as if it had been by decree of the commiſſion, and ſaved 
the expence of ſuch decree, both to the tackſman and miniſter *: but, 
on appeal, that judgment was reverſed, and only augmentations by 


©. decrees ſuſtained, to intitle the tackſman to a recompence : and indeed 


the original ſtatute ®, on this head, expreſsly refers to burthens impoſ- 
ed on tackſmen of the tithes, by ſentence of the commiſſion. 


Ix decrees of modification, there is a ſum generally given for de- 
fraying the expence of the communion elements ; therefore, if that 
ſacrament is not yearly adminiſtred, the money allotted for the ele- 
ments 1s not due to the miniſter for thoſe years wherein it is omitted, 


but ought to be put to the uſe of the poor ©. 


a June 1732. 


Earl of Gal- 


loway contra 
heritors of 
Whitehorn, 
b P. 1617. 

c. 3. 


c July 21. 
1713. pariſh 
of Abdie. 


| Warn there is a decree of modification and locality once obtain- 


ed, the ſucceeding miniſter will get a horning, at his own inſtance, 
upon production of his act of admiſſion, and the decree of locality 
obtained by any of his predeceſſors; whereas formerly they be- 
hoved to have Decrees conform, at their inſtance, in terms of 
their predeceſſor's original decree, which form is now aboliſhed, 


as unneceſſary and expenfive* ; and now, ſince the loſs of the re- 


cords of the court of commiſſion, the production of an old horn- 
ing, upon the decree of locality, is ſufficient, in place of the decree 


Itſelf, to obtain a new horning to charge the reſpective heritors, 


Min1sTzRs are allowed general letters of horning upon their de- 
crees of modification and locality *, i. e. without mentioning any par- 


_ ticular perſons, and the charges at their inſtance are upon 10 days; 
and, when they have occaſion to poind for their rents or ſtipends, they 


need only appriſe the goods upon the ground of the lands, without 
neceſſity to carry them to the market-croſs of the next borow, in 
order to be there again appriſed *, as is the rule in other poindings. 
Nor is a ſuſpenſion to be paſt of ſpecial decrees for the ſtipends, but 
on production of diſcharges, or conſignation of the ſums charged 
for; and if the ſuſpender, at diſcuſſing, is found calumnious, he is 
to be ſubjected to a fifth part of the ſum charged for, in name of ex- 


pences s: but thoſe privileges take no place in favour of aſſignees or 


176. Mini- 
ſters ſtipends 
preſcribe in 
five years. 


executors, being perſonal to the miniſters, that they may not be di- 
verted from the buſineſs of their function by groundleſs law-ſuits b. 


MINISTERS ſtipends preſcribe in five years after they become due; 


ſo that thereafter action can only be ſuſtained for them, upon a proof, 
by the party's writing or oath, acknowledging that they are ſtill ow- 


ing, even where the ſtipend is conſtituted by decree of locality i; for 
that 


a Act of ſed. 
June 22, 
1687. 


e P. 1690. 
c. 13. 


f P. 1663. 
c. 21. 


gP. 1669. | 
©. 


h Fount, June 
2. 1696. 2 
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ecutors con- 
tra pariſhon- 
ers. 


i P. 1669. 
c. 9. July 
30. 1678. 
Baird. 
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june 24. 
1663. Men- 
Z2ies. 


d peb. 20. 


1662. Callen- 
der. 
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I7 34. Mr. G. 
Gartſhore, 
miniſter of 
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bright, con- 
tra his pariſh- 
Oners. 
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that vouches only what they are intitled to; but, after five years ſi- 
lence, the preſumption is, that ſuch claim is ſatisfied. 


* * £ 
As the tithes are only a proportion of the fruits or rent, and can- 


not affect ſingular ſucceſſors, but only intermeddlers with, the rents 


or fruits, ſo the miniſter's modified ſtipend is only a duty payable out 
of the tithes ; and therefore it can only affect the tithes, and inter- 
meddlers with them, but not the ſingular ſucceſſors in the lands, nor 
the heritor, during a liferenter's poſſeſſion *; and indeed, for the 
ſame reaſon, a valued tithe-duty remains ſtill perſonal, and will not 
be effectual againſt ſingular ſucceſſors. The valuing only aſcertains 
the quota, but cannot render it of the nature of a feu-duty, or a real 
debt affecting the ground b. 


DecRrEts of modification and locality are indeed granted for a 
conſtant modified local ſtipend to the purſuer, and his ſucceſſors in 
office, ſerving the cure of the church, and ſuch is the expreſs tenor 
of them: but, notwithſtanding, that the intent, at the time, is to fix 
the ſtipend, then modified, for a rule in all time thereafter ; yet, be- 
cauſe circumſtances of times and places alter, and the rates of things 
daily increaſe, a ſucceeding miniſter may purſue for an augmentation 
of his ſtipend. But ſuch augmentation will not be readily granted, 
where decrees of modification or augmentation have been given ſince 
the revolution © ; but nothing can hinder the court, upon good con- 
ſiderations, to augment the ſtipend, in ſuch caſe, if the tithes can 
admit it, and the exigencies of the charge require the ſame; for the 
rule is, that augmentation of the ſtipend is granted when the tithes 
can bear it, and the circumſtances of the pariſh-church ſeem to re- 
quire farther encouragement. In localling this augmentation, the 
ſame rule is followed as in the original ſtipend : the free tithes are 
conſidered as they are at the time, without reſpect to the old ſti- 


pend, which continues as ſettled by the former locality, and the ad- 
ditional quota is proportioned upon 


the ſeveral heritors, according 
to the quantity of their reſpective free tithes. 


SzcT1oN XI. Divers Particulars relating to ecclgſigſtical Benefices. 


SOMETIMES, without any decree of valuation, modification or 
locality, a au is in uſe to be paid by the heritors to the mini- 
ſter, patron or titular: in this caſe there can no more be demanded, 
till the heritor is interpelled from that uſe of payment. This inter- 
pellation may ſeem to be by action, at the patron's or titular's inſtance, 


for the fifth part of the rent, as the tithe, for which he may purſue, 


where there is no decree of valuation; as likewiſe, may ſuch mini- 
ſters as are in full poſſeſſion as titulars. But as the heritor is in 
ſeſſion, by ſuch uſe of payment, which is a tacit leaſe, he cannot 


regularly be put from it, without ſomething ſimilar to a warning; 


wherefore the competent legal way of interruption of uſe of payment, 
ts by a previous inhibition of tithes, at the inſtance of the patron, ti- 


tular, or miniſter in poſſeſſion. This is a writ in the king's name, by 


letters under the ſignet, whereby the heritor, and all others, are 
prohibited and diſcharged to meddle with the tithes, in prejudice of 
the tithe-maſter, Inhibition of tithes is likewiſe by letters or writs 

Vol. II, 7 from 
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from the commiſlars, in reſpect of their concern originally in mat- 


ters relating to the clergy, as having been the biſhops officials. It is 


commonly executed at the pariſh-church door, where the lands and 
tithes lie, upon a Sunday, by open proclamation, and aftixing a copy 
upon the church-door. The cuſtom is, to mention in general only 


all and ſundry the heritors and poſſeſſors of the lands; but the ſafeſt 


courſe ſeems to be to ſpecify their names, and even to execute it a- 
gainſt them, as in other ſummonſes. | 


Tx effect of ſuch inhibition is, that it takes off tacit relocation, 
or uſe of payment, and is ſimilar to a warning from lands ; and it 
extends to all ſubſequent years, as well as that wherein it is uſed : 
but, if the titular thereafter accept the old duty, the inhibition is 
underſtood to be paſt from. The titular or patron cannot enter, 
after inhibition, to the drawing the tithes, more than one could, 
after warning, throw out the poſſeſſor at his own hand. It only in- 
titles him to purſue for the fifth of the rent, or to apply for a war- 
rant from the judge ordinary, to draw the ipſa corpora, or the tithes 


in kind. It has its original from the canon law); and 'tis probable, 


that inhibitions againſt debtors had their riſe from thoſe in tithes, 


IT is a ſpuilie of tithes, where one, in poſſeſſion of them, is de- 
prived of that poſſeſſion without order of law. Thus, if the titular 


was in uſe of drawing the tithes the preceeding year, it is a ſpuilie in 
the heritor to meddle with them at his own hand, otherwiſe than in 
terms of the ſtatute*. And, on the other hand, if the heritor was 
in poſſeſſion of them, it is equally a ſpuilie in the titular to intrude 
himſelf into the poſſeſſion, by drawing the zp/a corpora, even tho he 
had uſed inhibition againſt the heritor to interpel him ; for, tho' 
the tithes are his property, yet he cannot ſeize them without the 
poſſeſſor's conſent, or order of lav The conſequence of a ſpuilie 
is to allow the purſuer's oath in litem, as to the quantity and values; 
but the court frequently reſtricts it to wrongful intromiſſion; in 
which caſe the purſuer can only have the true value, as it ſhall be 
proved, or the fifth part of the rent, as the tithe*. This laſt is the 
caſe, where an heritor lets his lands for a joint duty, for both ſtock 
and tithes, and receives it from the tenants ; for 'tis plain, that the 
natural poſſeſſor of the fruits, or ſeizer of the natural poſſeſſion of the 


tithes, can only be liable to a ſpuilie, but the maſter, who receives 


the rent for the tithes, is anſwerable as intermeddler only : nor can 


b March 16. 
1627. Inglis. 
Jan. 31. 
1628. Naſ- 
mith. July 7. 
1629. Ren- 
ton. | 

c Decem. 19. 
1662. lord 
Balmerino. 


the tenant be ſubject to a ſpuilie, who, hora fide, pays his rent, unleſs. 


not only inhibition is uſed at the titular's inſtance, but likewiſe a war- 


rant from the proper judge, obtained by him, to draw the tithes; 
for then the tenant's intermeddling with the tithes, otherwiſe than 
in terms of the ſtatute i, ſubjects him to a ſpuilie. On the other hand, 
tho' the heritor is willing to account for the fifth of the rent, yet that 
will not intitle him to intermeddle with the tithes, whereof the ti- 
tular was in the recent poſſeſſion, by drawing the laſt year's tithes ; 
for he muſt bring an action of valuation, and thereon get warrant 
from the commiſſion to draw his own tithes ; which endures till a 


proteſtation is obtained by the defender againſt him, for not inſiſting 
in the ſuit ©, 
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P. 1449- 
c. 18. 


b June 30. 
1680. Adair. 


e March 21. 
1633. Keith. 


d Decem. 16. 
1627. Hep- 
burn. March 
21. 1628. 
Murray. 


2 


To prevent the inconveniency of drawing the tithes, frequent! 
heritors got tacks of their own tithes from the titular, eſpecially of 
old, before the eaſy method of purchaſing them. Theſe tacks are 
good againſt the ſingular ſucceſſors of the letter, by analogy from the 
ſtatute as to lands : but, as to the tackſman's ſingular ſucceſſor in the 
lands, he is not bound to ſtand to the tack of the tithes, but may al- 
low the titular either to draw the tithes, or ſubject himſelf to the 


fifth of the rent, till decree of valuation; for the author's perſonal 


obligation in the contract cannot bind the ſingular ſucceſſor in the 
lands b. | 


T1iTULARS, or others having right to tithes, or to a duty payable 
for the tithes, as likewiſe miniſters for their ſtipends, have an hypo- 
thec on the fruits, for the tithe-duty or ſtipend : hence any intromit- 
ter is liable for the whole, provided the tithes intermeddled with ex- 
tend to ſo much; or that he hath granted tack of the lands, ſtock and 
tithes, tho' for payment only of intereſt due to him ; for the caſe is 
the ſame as if he himſelf was in the natural poſſeſſion : thus, an im- 
proper wadſetter, in ſuch caſe, was found liable for the ſtipend payable 
out of the whole lands ©. In all caſes, the heritor, who receives a 


joint tack-duty for ſtock and tithe, is liable to the miniſter or titular ; 


but the tenant who pays it was not found liable, even tho the pay- 
ment was made after inhibition intimated to him, or citation uſed a- 


gainſt him by the titular; for that he could not know how much to re- 


tain for the tithes ; but it would ſeem that ſuch payment ſhould be 
deemed collufive, and mala fide made after the tenant knows, in man- 
ner above, the titular's or miniſter's right : and as to the difficulty in 
relation to the quota, the tenant ought to have raiſed a multiple- 


poinding, and kept the whole rent till the proportion was adjuſted. 


e June 24. 
1662. Ver- 
ner. Decem. 
13.1664. bi- 
ſhop of the 
illes. 

f Lib. 1. 
tit. 17. 13. 


3 C. 28. ext. 


de decimis. 


h P. 1489. 
c. 9. | 


i P. 1597. 
C. 281. 


IT would ſeem, that purchaſers of the fruits, bona fide, as of corn 
in the market, are not liable to the titular tackſman or miniſter for 
the tithes or ſtipend ; nor perſons who, upon the heritor's precepts, 
receive the joint-rents payable for ſtock and tithe, for payment of a 
debt due to themſelves, or for other juſt and onerous cauſes; for that 
were an interruption of commerce in moveables of that kind. But a 
purchaſer of corns on the ground, in ſtouks, or in the barn-yard, 
or of whole boat-fulls of fiſh newly taken, is liable, to the extent of 
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the tenth of his intromiſſion, for the tithes, in virtue of the foreſaid 


hypothec ©: becauſe he ought to have known, that, by law, they 


were ſubject to tithes, and therefore he bought upon his hazard. As 
the tithes are a proportion of the fruits, the titular or miniſter has 
a tacit hypothec for the ſame upon the whole, as I have taken notice 
elſewhere f: this we have from the canon law 8, 
ERECTED tithes are liable to a proportion of the land-tax; and in- 
deed, even of old, all benefices were ſubjected thereto by act of par- 
liament, without conſulting the pope®; which was not the caſe of moſt 
popiſn countries. And it would ſeem, that the clergy, (under which 
were comprehended all beneficed perſons, ſecular or religious) and 
their feuars, bore the one half of all taxations; for, after the reforma- 
tion, the ſpiritual eſtate, titulars, and lords of erection of prelacies, were 


124. How 
far tithes 
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tax. 


ſubjected to ſuch proportion for ſome time. But now the ceſs, which 


took 


* 
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took place of the land-tax, is impoſed conform to the valued rent, 
without regard whether the lands formerly belonged to the church 
or not, or to. whom the tithes of the lands belong. Only, where e- 
rected tithes make a part of the valued rent of the ſhire, the titular, 
or other tithe-maſter, muſt pay his proportion correſponding there- 
to; and, after a fale of the tithes, the valuation, in as far as concerns 
the tithes, muſt naturally be transferred on the heritor who makes 
the purchaſe, and muſt bear all the burthens thereafter accompany- 
ing the ſubject. N . 


— — 
— — — — 


185. Even in WE may obſerve, from our clergy's being taxed, by act of parlia- 

png 8 ep. ment, in times of popery, in the ſame manner as the other ſubjects, 

p-Yeſab- that the concurrence of the pope was not neceſſary in impoſing a tax- 

jetted to ation upon the eccleſiaſtical ſtate, nor could any burthens or taxati- | | 

1 by ons be laid on them but in parliament ; ſo that the freedom and Stat. Day. 
honour of the holy church, and ſpiritual perſons, hath been main- II. . 42. 
tained by our legiſlature, from the encroachments of the ſee of Rome, 


as to impoſitions upon their livings. 
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I MuAvx already ſpoken of miniſters ſtipends or proviſions, as like- 
wiſe of the king's annuity, both which are burthens upon the tithes ; 
I ſhall next touch a little upon the duties and burthens incumbent 
upon miniſters, on account of their churches and benefices. It is not 
my province to explain their ſpiritual charge, and the duties to which 
they are bound by their ſacred office and function: I ſhall only ob- 

| ſerve as to church-diſcipline, and particularly the ſentence of excom- 

— munication, how our law ſtands in reſpect to its civil effects. 


186. The ef. PERSONS excommunicated by the church, in times of epiſcopacy, 
fects of ex- if they remained under Tentence 40 days, might have been denounced 
comm: rebels, at the inſtance of the king's advocate ® ; but thoſe ſtatutes b P. 1633. 


tion as to nt , __ 
one's civil were repealed, upon abolition of epiſcopacy . However, the civil 8 
intereſt. magiſtrate interpoſed to compel parties, cited before church-judicato- 5 


ries, to appear before them, as likewiſe to give obedience to their P. 1690. 
ſentence, in divers inſtances. | | C. 28. 


187. The ci- Tus the law ſtood till the late Britiſh ſtatute, by which all civil 
vil magi- magiſtrates are prohibited to compel any perſon to appear before them, 
E _ mow when ſummoned, or to give obedience to ſuch ſentence when pro- 
terpoſe in or- Nounced®, Therefore it is now left to the conſcience of perſons, * 10 Anne 
der to church whether they ſhall comply with the orders of church-diſcipline or © & 
cenſures. not: but, at the ſame time, it is the undoubted right of the church . 
to debar ſcandalous and diſobedient perſons from church- privileges, 
till they are reconciled; and if they attempt to partake of the holy 
communion while they are under eccleſiaſtical diſability, I conceive, 
that the magiſtrates ought to reſtrain them by their civil authority, 
that the inſtitutions of our holy religion may not be profaned, nor the 
public worſhip of Gop diſturbed ; for the Britiſh ſtatute, above- 
quoted, only concerns the interpoſition of their authority, in the cafe 
of church-cenſures, I ſhall have occaſion to treat more fully of 
this elſewhere ©. _ — — - 
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conſecrat. 
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c P. 1572. 


c. 54. 


d P. 1663. 
C. 21. 


e P. 1663. 
e. 21. 
Decem. 16. 
1729. Mon- 


P. 1597. 


2 232. 


£ Quon. at- 


tach. c. 86. 


P. 1587. 
c. 27. 
P. 1592. 
c. 120. 


h Lib. 1. tit. 2. 


9814. 


i P. 1572. 


C. 54. 


k P. 1593. 
e. 366. 


Tir. VIII. Particulars relating to Benefices. 


cient ſtyles or entries f, 


ſoeverk: 


BENE FIC ED perſons, by the canon law, were bound to keep in 
repair the fabric of the church, -if there was ſufficient of the reve- 
nues, after allowance of a reaſonable maintenance to themſelves ; 


and, if there was not, the pariſhoners behoved to make theſe repara- 


tions . The ſame rule held with reſpect to the houſes belonging to 
the benefice, neceſſary for their accommodation®. By our law, the 
heritors and pariſhoners muſt ſtent or rate themſelves, for building 
and repairing churchese, ſo that the vacant ſtipends are not neceſſa- 


rily to be employed that way. The patron may apply the vacant 


ſtipends thereto, as to any other pious uſe within the pariſh, but is 
not bound to do it in preference to other pious uſes, as he is in 
reſpect to repairing the manſe %. The repairing of manſes with us, 


is one of thoſe pious uſes to which the vacant ſtipends ought prefer- 
ably to be applied, as above; but under repairing, is not compre- 
| hended rebuilding decayed ones, or building new ones where none 


was before ©. If there is no vacant ſtipend, or that it is not ſuffici- 
ent for repairing the manſe, the heritors muſt ſtent, or make a rate 


upon themſelves for that purpoſe. The ſame rule holds as to church- 
yard dikes, which are pertinent to the church; they are to be built, 


at the expence of the heritors, to 


the height of two ells, with ſuffi- 


Cuuxchks and church- yards are, in many reſpects, equally ſacred 
and religious, by our law, and it is expreſsly prohibited to hold courts, 
fairs or markets in them. The raiſing affrays in church or church- 


yard, in time of divine ſervice, infers eſcheat of movables; man- 
laughter in them ſubjects the offender to liferent-eſcheat, immedi- 


ately on his being denounced fugitives, without running of year and 
day, as in other caſes. Theſe offences are indictable before the ju- 
ſticiary, at the inſtance of the miniſter, the king's advocate, procu- 


rator for the church, or any other perſon whatever; and the ſame is 


the caſe as to the invaſion of the miniſter, by the juſt quoted ſtatute 
1587. I have obſerved the ſecurity 


in another placeb. 


Op old, it was incumbent on miniſters to furniſh communion- 


elements on their own expence i. This could take place only, when 
they were in poſſeſſion of the full benefice, and muſt hold till as to 
miniſters that poſſeſs parſonages as titulars; for, as to ſtipendiaries, 
their allowance is alimentary, and declared free of all burthens what- 
wherefore, as I took notice before, in decrees of modifica- 
tion and locality, there is generally a ſum modified for the expence of 


by uſe of payment, without any fund for the communion-elements, 
that burthen ſeems incumbent on the titular, patron or tackſman of 


the tithes, who receives the free tithes. 


LASTLY, miniſters are charged with the cuſtody of the veſſels 
and utenſils, neceſſary for the. adminiſtration of the ſacraments of 
baptiſm and the holy communion, and they are anſwerable for them, 
and that they be not applied to common uſes i: but the firſt purchaſe 


mult be at the expence of the heritors, conform to their valuation in 
Vol. II. 5 the 
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granted to miniſters more fully 


188. On 
whoſe ex- 
pencechurch 
es, church - 
yard dikes 
and manſes 
built and re- 


paired, 


189. The 
pains on 
committing 
riots or a- 
buſes in 
churches, or 
church- 


yards. 


190. On 
whoſe ex- 
pence the 


. communion- 


elements fur- 
niſhed; what 
if no ſum is 


allotted for 
that purpoſe. 


the communion- elements, whereby it juſtly becomes a burthen on 
the tithes; but, if that is omitted, or a miniſter has only a ſtipend, 


191. Who 
bound to 
purchaſe the 
utenſils for 
adminiſtrati- 
on of the 
ſacraments; 
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to whom 


committed; 


may be ſold 
or exchanged 
on occaſions. 


| . a | 

the pariſh, as the caſe likewiſe 1s in the purchaſe of a bell to the 
church *, and of all other common concerns of the pariſh, relating 
to the church or manſe. Tho' thoſe things are deemed ſacred, and 


not to be employed in profane or common uſes, while they remain 


ſet apart for the ſervice of religion, yet they are under the rational 
adminiſtration of the heritors and church- ſeſſion: therefore they 
may be ſold and exchanged, when they become old or uſeleſs, in or- 
der to furniſh. others that may better ſerve the purpoſe. Thus it 


was allowed, by the canon law, to alien the ornaments and veſſels 


of churches, when neceſſity or expediency required it?. 


192. How far 


the church 
deemed the 
property of 
the heritors 
of the pariſh, 


＋ Burial: 


aces in 


churches or 


church- 
yards; they 
may be ac- 
quired by 


private per- 


ſons, by pre- 
ſcription, or 
otherwiſe, 


194. Church- 
. yards,how to 
be fenced ; 


burial-places 


in them, as 
likewiſe pri- 


vate burial- 
places. Some 
denied a chri- 


(tian burial. 


in the pariſh. 


TRE church may be depraad nullius, in the property of none, as 


being a thing ſacred, according to the juſt deciſion of the civil law: 
but, as it muſt be ſubſervient to the miniſter, in the exerciſe of his 
function, ſo a kind of property in the ſame belongs to the heritors 
. of the pariſh, in order to their own and their tenants attendance on 
the divine ſervice therein; and they are intitled to have the room in 
it divided, and a proportion allotted to each, according to his valua- 
tion in the pariſh; and if they cannot adjuſt it amicably, I doubt not, 
but any one of them may force a diviſion before the judge ordinary. 


Each heritor muſt furniſh ſeats for his own family, and for his te- 
nants, and the room in the church muſt, as an appendant, follow 


L 


the lands to ſingular ſucceſſors 


BURIAL-PLACES Were in churches by the canon law, and are very 


frequently fo in popiſh countries, from a ſuperſtitious notion. This 
was much practiſed with us, even after the reformation, and is ac- 
cuſtomed at this day in ſome places, and allowed to families of di- 
ſtinction, who have been in uſe to bury their dead there. A gentle- 


man may acquire a right to a burial-place in a part of a church, by 


. preſcription, in reſpe& that the dead in his and his anceſtors fa- 


milies have been always buried there, and may obtain his ri ght to 


it, to be aſcertained-and declared before the court of ſefſion*; but I 


doubt if ſuch burial-place could be retained by the family, after 
their intereſt in the pariſh ceaſes, ” ſale of their eſtate; for it would 
ſeem, that their privilege in the church muſt follow their intereſt 


* 


© 


Tux church-yard is more properly uſed for burying the dead, and 
tis ordinary for the families, of any conſiderable intereſt in the pariſh, 
to have particular burial-places aſſigned to them in it for that pur- 


poſe, which is a kind of property to them ; but this privilege muſt 
follow the right of their lands in the pariſh to ſingular ſucceſſors. He- 
retics, and perſons guilty of ſelf-murder, or that die excommuni- 
cated, or in any mortal fin, are denied Chriſtian burial by the canon 


law*®. Private burial-places were moſtly uſed among the Romans, 
and they were termed Res religigſæ, i. e. places ſet apart from com- 


mon uſe f; but might be ſold with the ground, where they were ſi- 
tuated as pertinent theretoꝭ, and the purchaſers could not apply them 
to any other uſe. I have diſcourſed farther of burial-places elſe- 
where b. Church-yards ought to be fenced with walls two ells high, 
as above, to prevent cattles going in and trampling upon the graves; 
and likewiſe ought to be kept under lock and key by the miniſter, 

5 MENS De | "and 
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cauſa 12. 


queſt. 2. 


e Tit. ext. de 
ſepult. 


July 1743. 
Chalmers of 
Gadgirth, 
contra lord 
Cathcart. 


e Cap. 11, 12, 
14. ext. de 
ſepult. 


f Tit. ff. de re- 


ligiofis, &c. 
£ L. 24. ff. de 
cont. empt. 
I. . 3. 
812. 

iP. 1597. 
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a P. 1503. 
c. 83. 

P. 1579. 
c. 70. 


b Cap. 9. de 
cConſecrat. 


diſt. 2. 


c Can. 16. 
queſt. 1. 
can. 44. 


Popery: 
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and church-beadle, that idle prople may not have acceſs to commit 
abuſes in thoſe religious places ; but the miniſter has right to cut and 
uſe all the graſs in it to his own behoof. „ | 

Fairs and markets were in uſe to be kept in churches and chutch- 
yards of old, but that is prohibited by expreſs ſtatutes, on pain of 
forfeiting the goods, that are expoſed there, to the poor; and it is 
moſt indecent and irreverent to uſe them to ſuch purpoſe. 


T 

In times of popery, cathedral churches could not be erected with- 
out licence from the pope ; as to other churches, the Ordinary might 
authoriſe them; and at the ſame time a ſufficient ſpace was to be 
defigned for the church- yard, viz. 40 paces about cathedral church- 
es, and 30 about any other; and after the church was built and en- 
dowed, and the church-yard fenced, both behoved to be conſecrat- 
ed by the ordinary © There is no doubt, but moſt of our churches 
are 4 which were built in times of popery, or came in place of 


them, as being rebuilt when they became ruinous: and as to new 
6 8 by the court of commiſſion, as I 
| N obſerved : we have no conſecration or formal dedication of 


erections, they muſt be authoriſe 


them, but the very ſetting them apart, as public houſes for divine 
ſervice, is ſufficient, and ought to command reverence ; and our 


law ſecures them againſt abuſes, as is above ſet furth ; and, no doubt, 


any injury committed in them is much aggrayated from the place. 


T1THESs, in a manner, were eſteemed of divine right, and there- 
fore, regularly, laymen were incapable of them, by the preſcription of 
the canon law, as is above ſhown ; but they paſs in commerce as 0- 
ther ſubjects, by our preſent law, and ever fince our reformation from 

3 the remains of the privilege of the church is ſo far 
maintained, that the right of tithes is ſtill deemed Jus ſeparatum, a di- 
ſtinct right from that of the ſtock ; ſo that, even after the heritor has 
purchaſed his own tithes, they continue ſubject, in due courſe, to the 
miniſters ſtipends, and future augmentations, as we have already ſeen. 
I ſhall make ſome obſervations farther upon the rights and conveyances 
of tithes and church-lands in the hands of laymen ; for theſe which 


are allocated to miniſters for their ſtipends and glebes, or belong to 


d March 27. 
- 1628. lord 
Blantire. | 


© July 8. 
1673. Mont- 
gomery. 


colleges, hoſpitals, or other corporations, are unalienable. 


SINCE tithes, which were erected into feudal rights with the lands, 
in favour of lords and titulars of erection, by infeftments holden of 
the crown, could not be validly tranſmitted otherwiſe than by infeft- 
ment ; a perſonal right of ſuch tithes to a creditor, until . of 
his debt, could not be effectual againſt a ſingular ſucceſſor to the 
cedent*. And, even where they are not erected, the rights of them 
are governed, for moſt part, by the ſame rule with rights of lands: 
thus, ſubtacks of tithes, granted by a tackſman from a biſhop for five 
years, and thereafter, till payment of a ſum of money, or from three 
years to three years, and 


ereafter during the not payment of a ſum, - 


195. Fairs 
and markets 
not to be 
holden in 
churches and 
church- 
yards. 
196. By what 
obſervances 
were church; 


es erected in 


times of po- 

ery, and 
how at pre; 
ſent. 


197. Tithes 
eſteemed 
with us jus 
aratum, 
* the 
lands or 
ſtock. 


198. Erected 
tithes paſs 
by infeft- 
ment; tithes, 
for moſt part, 
governed by 


the ſame 


rules with 
rights of 
lands; the 
tempus inde- 
bitum introi- 
tus. 


were found null, in a queſtion with a ſingular ſucceſſor in the tithes, 


determinate iſſue eſſential to all tacks . There was this difference 


between tacks from eccleſiaſtics, and thoſe from laymen, that the firſt 


were 


after the firſt five or three years; becauſe, thereafter, they wanted a 


% * . 
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were binding on the ſucceſſor in office, tho' not clothed with poſſeſ- 
ſion in the granter's life, provided the term of entry was paſt at his 


death; whereas tacks, not completed by poſſeſſion, in the common 
caſe, are not good againſt the ſingular ſucceſſors of the letter; but 


_ tho' the term of entry ſhould happen to be after the granter's death, 


they are effectual againſt his heir: for the maxim, in tacks concern- 
ing Tempus introitus indebitum, that the term of entry cannot be after 
the letter's death, only holds in eccleſiaſtics, as to tacks granted by 


their predeceſſors in office *, whom their ſucceſſors do not repreſent. 


199. Tacks 
of tithes can' 
& only be pro- 
rogated dur- 
ing their 
currency. 


200. Titulars | 


and patrons 
compellable, 
by * 85 
to ſell tithes 
only to the 
heritors of 
the reſpective 
lands, whoſe 
intereſt can- 
not be pre- 
judiced by 


ſelling them 
to ſtrangers. 


I 


201, The 
tithes of 
one's own 
lands be- 
come his * 
ro A 
lubſec e 
augmentati- 
on of ſti- 
pends, in 
due order. 


II is ſingular in tacks of tithes, that they may be prorogated or 
prolonged for many 19 years by the commiſſion, on account of new 
augmentations of ſtipend ; but, unleſs the prorogation is granted dur- 
ing the currency of the tack or leaſe, it cannot at all take place ; be- 
cauſe an expired tack cannot be prorogated, the fame becoming 


"ERIE. 


Tir n of tithes are not compellable to ſell the tithes of other 


2 june 18. ä 
1629. Dun⸗ 
bar. 


mens lands, but to the heritors of thoſe lands for the time. They 
were called Titulars, becauſe they had the title of the benefice, or 


tithes thereto belonging, without the office: hence, all that have he- 
ritable rights of the tithes of other mens lands are called Titulars: 


the patrons, ſince the ſtatute 1690, are titulars, and indeed the mini- 
ſters, that poſſeſs the full benefice, are ſaid to poſſeſs as titulars there- 
of ®, in this general ſenſe. But, in the common acceptation, titulars 
are underſtood laics, that have an heritable right to the tithes of other 
mens lands, otherwiſe than as patrons by the ſtatutes 1690 and 1693 ; 
and thoſe are intitled to nine years purchaſe, with deduction of the 


king's annuity ; whereas patrons muſt ſell their right to the ſuper- 


plus tithes of the pariſh at fix years purchaſe, with the ſame deducti- 
on: theſe ſtatutes oblige thoſe patrons only to ſell the ſuperplus tithes 
at that price, who got right thereto by virtue of theſe acts, and had 


d P. 1693. 
. 20» 


no right to the ſame before. When thoſe titulars, by voluntary con- 


veyance, alien the tithes of other mens lands to others than the heri- 
tors, the diſponees become in the ſame caſe as their authors, and are 


liable to ſell to the heritors their tithes, either at nine or ſix years 


purchaſe, according as they had an heritable right to the tithes before 
the act juſt mentioned, or only as patrons acquired it in virtue of 
thoſe acts; becauſe the privilege, granted by law to the heritor to 
make ſuch purchaſe of the tithes of his lands, always accompanies the 
heritor, and is effectual againſt the titular for the time, in whoever's 
hands the tithes come, ſince he can have 
his author. | | 


Bur, after one has 4cquired right to the tithes of his own lands, 
they become his property: hence, if, thereafter, he ſell the lands, re- 
ſerving or not diſponing the tithes, the diſponee to the lands cannot 
compel the diſponer to ſell the tithes, more than a vaſſal can his ſu- 
perior to ſell a feu-duty ©; becauſe, after the heritor has bought the 

tithes of his own lands, they become his property as much as the 

lands, or any other thing belonging to him, affected with the bur- 
then of new augmentations of the miniſter's ſtipend, in due courſe, 
at % mngondde-— nition eto | 
| Tür 


no better right than 


P. 1693. 
e. 23. Feb. 
27. 1672. 
Scot, 
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Taz preſumption lies, that where one, having right to lands and 
tithes, diſpones the lands without mentioning the tithes, he thereb 
reſerves the tithes, which ſtill remain a ſeparate right; but this pre- 


' ſumption may be taken off by contrary ſtronger circumſtances. 


2p. 1693. 
C. 23. 

Feb. 27. 
1672. Scot. 


b July 1. 
1676. Auch- 
intoul; 


Thus, if the bargain was ſtruck at ſo many years purchaſe, and the 
whole rents counted in the rental, or if the lands were ſet for a joint 
duty, for ſtock and tithes, and the diſponee is aſſigned to the tenants 
tacks, this would carry, by implication, a right to the tithes *, 


ABSOLUTE warrandice, in a diſpoſition of tithes, affords no re- 
courſe upon an augmentation of the miniſter's ſtipend, becauſe that 
burthen proceeds from the inherent quality of the ſubject; and, for 
the ſame reaſon, ſuch warrandice will not be effectual in a diſpoſiti- 
on of church-lands for recourſe, on account of a deſignation of them 
for a glebe to the miniſter®; for church- lands are as much ſubject to 
ſuch deſignation, as the tithes are to the ſtipend: but, if they are 
not denominated church- lands in the diſpoſition, it would be other- 
wiſe, as is noted in the caſe above referred to. 


Tux difference between church-lands, in the hands of laymen, 
and temporal, according to our law at preſent, are, 1. The ſuperio- 
rity of all church-lands is declared to belong to the crown, by the 
act 1633 ; fo that, notwithſtanding the vaſſal, and his anceſtors or 
authors, have held of the lords of erection ever ſince the date of the 
ſtatute, he may take the benefit of it, and return to the crown, be- 


ing of the nature of Res mere facultatis; unleſs he has, in terms of 


the exception in the later ſtatute*, conſented to a new infeftment of 
the ſuperiority, in favour of the lord of erection; for ſuch conſent by 


the vaſſals, as to his majeſty, hath the effect of a reſignation of the 


property, in favour of the lord of erection, to be holden by him of 


eP. 1690. 
C. 32. 


c Sup. tit. 3. 


the king, and muſt therefore exclude them for ever from holding 
thereafter of the crown. The lords of erection, in their ſurrender 
and ſubmiſſion, reſerved expreſsly the ſuperiority, as a title to the 
feu-duties, till redemption, and they become abſolute ſuperiors, by 
ſuch conſent, to their new infeftment from the crown. 


2. CHURCH-LANDS are liable, preferably to temporal, to the de- 


ſignation of manſe, glebe, and graſs, to the miniſter, as I obſerved 
formerly. Hp 


3. Tux ſmall vaſſals of church-lands have the dues of their ſig- 
natures and charters taxed to inconſiderable ſums; ſuch vaſlals in 
Orkney and Zetland, not above 20 J. of valuation, have liberty to 
poſſeſs, by the Udal right, without neceſſity of renovation of their 
rights and infeftments%. Hence, it may ſeem, that the udal right 
is not effectual in other caſes, even in thoſe countries, as to making 
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up titles in the perſons of heirs; but this right is notwithſtanding a= 


 vailable, as I have ſhown at large in another place*. 


4. CHURCH-LANDS and benefices were of old taxed by one cardinal 


Bagimont, commiſſionated by the pope for that purpoſe ; and there- 


fore it was highly criminal, for any ſubject in Scotland, to make, or 


cauſe to be made, any higher taxation, at his getting promotion in 
Vor. II. * the 
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the court of Rome. This, I conceive, was the reaſon that church- 


lands were not ſurveyed, when the old and new retours were ſettled, 
in order to aſcertain the relief and non- entry of the heirs of vaſſals, 
that held ſuch lands of churchmen, and to proportion the land- tax 
upon them. Bagimont's taxation, contained in each provincial book, 
(as is mentioned 1n thoſe old ſtatutes) being probably the rule. In 
all ſuch caſes, church-lands, not being retoured, may ſeem a. great 
hardſhip on the heritors of church-lands, becauſe' that old taxation 
is not in uſe, nor even known at this day; and through defect of the 
old retour duty, whereby the new is regulated, they may be made 
liable, in place of the retour duty, for the full rents of the lands, in 
the caſe of non-entry, even before citation in the general declarator, 
and likewiſe for a full year's rent, on account of the relief ; but moſt 
church-lands are holden feu, ſo that, in the above caſes, the feu- 
duty is underſtood to be the rental, which, in a great meaſure, re- 
moves that inconveniency. 


SecTION XII. Exemption from Tithes. 


NoTwI1THSTANDING that tithes are due regularly out of all lands, 
by public law, and that no poſſible right can be contrived, at preſent, 
to exempt them from being ſubject to the miniſter's ſtipend, in their 
due courſe, yet ſome lands, of old, have acquired a total immunity 
from tithes, and which continues with them as an inherent quality®. 
Thus the lands, that were glebes of old, were always tithe-free *, 
and many of thoſe, belonging to popith foundations, were feued out 
to laymen, but ſtill retained the immunity from tithes“. 

I navs already ſpoken fully of lands feued, Cum decimis incluſis 
nunquam antea ſepuratis, which I ſhall not repeat. I ſhall only ob- 
ſerve, that the words, Nunquam antea ſeparatis, i. e. that a joint duty 
was always paid for ſtock and tithes, is not an uſeleſs adjection; for 
they deſcribe the true nature of the right, ſince, if it can be diſco- 
vered, that at any time there was a ſeparate duty paid for each, the 
privilege takes no place, and conſequently, it is impoſſible any new 
right can be granted with ſuch immunity; for indeed they are all pre- 


ſumed to have exiſted before the Lateran council, that prohibited 


ſuch feus thereafter, as is above related. But tho' theſe words, Nun- 


quam antea ſeparatis, are wanting, the exemption will take place, 


unleſs it can be proved, that there ever was a ſeparation of the tithes 
from the ſtock: and, if that can be made appear, the immunity will 
not hold, tho' theſe words are contained in the right; for the nature 
of the right, Cum decimis incluſis, and not the expreſſion, Nunquam 
antea ſeparatis, is chiefly to be regarded: but the ordinary ſtile, being 
as above, points out what the right ought to be. 3; | 


Tux lands, that belonged to the order of the . ca hoſpitallers 
and templars, were exempted from tithes, by the ſpecial conſtituti- 
ons of the popes, on account of the important ſervices done by them 
in the holy wars, for recoyering Paleſtine, or the Holy Land of Ju- 
dea out of the hands of the Saracens, and other infidels*, as I have 
already obſerved. Some would underſtand this exemption, only as 
to ſuch lands as they poſſeſſed themſelves, but not of thoſe lett to 
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farmers or tenants : this indeed is the caſe of lands that belonged to 
privilege is accordingly 


the monks of the Ciſtertian order, and the 
limited by the pope's conſtitution . 


Bur, as to the lands 1 to thoſe orders of knighthood, 
their warlike exploits in the ſervice of religion (as the world then 
underſtood it) obtained juſtly repeated grants of privileges from the 
ſee of Rome; among which the exemption, from tithes of the lands 
belonging to them, either in Aſia or Europe, was none of the leaſt. 
The bull itſelf from pope Anaſtaſius IV. is ſet down by the above- 
quoted learned and exact author, which is rome of all lands be- 
longing to them“; and indeed if it were limited to lands in their 
proper labouring, it had been of no uſe, their profeſſion, and con- 


ſtant exerciſe of arms calling them to other buſineſs than manur- 
ing the ground. | 


THE monks of the Ciſtertian order had indeed likewiſe the privi- 


lege of exemption from tithes, but which was reſtricted to lands in 
their natural poſſeſſion or manurance. An immunity of the like 
kind was of old indulged to monks of all forts, but which was at 
laſt limited to the monks of the Ciſtertian order, and that only as to 
lands they had at the time, excluſive of ſuch as they ſhould acquire 
thereafter *© Thoſe monks were at leiſure to labour the ground, and 
commonly did poſſeſs it, ſo that the limitation was no great hardſhip 
upon them, but which would ſeem to have eluded the privilege, as to 
the foreſaid knights, in a great meaſure. 


Tuis privilege of exemption from tithes may be either paſſed from 
Tacitly, by uſe of payment of tithes during the years of the long pre- 
ſcription ; or Expreſsly, by renouncing it, and becoming bound to 

ay tithes out of the lands otherwiſe free : thus, the templars having 
«fo in uſe, for 40 years, to pay tithes out of certain lands, were 
decreed, by the pope, to continue in payment thereafter ; but, in 
caſe they had not payed ſo long, were declared free“. The like in 
the caſe of the abbot and monks of St. Andrews, which were of the 
Ciſtertian order, as to ſome lands in their labourage, for which the 
had been in uſe to pay tithes for 30 years. The reaſon aſſigned is, 
that every perſon may renounce the privilege introduced in his fa- 
vour, and that the payment of tithes ſo long is a tacit renunciation. 
It is to be remarked, in the firſt mentioned caſe, that it is not put, 


with * to lands, in the natural poſſeſſion of thoſe templars to 


whom the reſcript is directed, but in general; whereas the other, 


which concerns the monks of the Ciſtertian order, expreſsly puts the 


caſe as to lands in their proper labourage. And therefore we may con- 
clude for certain, that the exemption granted to the knights tem- 
plars, and conſequently to the hoſpitallers, whoſe privileges were 
the ſame, was not limited to lands in their natural poſſeſſion. 


Bur if the privilege was entire, and neither expreſsly or tacitly 
paſſed from, while the lands remained with theſe orders, the exemp- 
tion follows the lands in the hands of their ſingular ſucceſſors f. Nor 
indeed can it well be otherwiſe, becauſe the public law, by which 
tithes became due with us, was the.canon law, received among us 


in 


ſucceſſors in 


the Ciſtertian 
order. 
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in moſt particulars as to that ſubje& ; and conſequently thoſe lands 
being exempted at the time of the reformation, I cannot apprehend 
how they could have become after ſubject to tithes, there having been 
no new law enacting payment of them out of ſuch lands ſince that 


period, 


2 ＋ 1 al- Tux above related difference between the lands that belonged to 
erence be- 


teen the the monks of the Ciſtertian order, and thoſe of the knights templars 
lands that and hoſpitallers, is aſcertained by precedents with us: thus, the pri- 
—_— vilege of exemption from tithes was found to belong to the feuars of 


an order, and the lands of the Ciſtertian monks, only ſo far as the ſame were in | 
thoſe of the their own proper labourage *; and therefore, in an action of aug- Kar de- 
1 mentation of a miniſter's ſtipend, ſuch lands were found not intitled . 
as to. the to an immunity; fince that concerned the ſtate of the tithes, and ſti- 
exemption pend in all time coming, and ſo could not vary, as the lands were, or 
were not in the heritor's natural poſſeſſion b. | | b June 15. 
Bur, as to temple-lands, they were found tithe-free, unleſs they oY 
had been in uſe of payment ©, without diſtinction whether they "ove (. 
were in the heritor's natural poſſeſſion or not: this was conſequential | —_ Ave} 
to their being found not liable to the deſignation of a glebe, as above. Wigtoun. 
And its thought, the lands of the monks of the Ciſtertian order would 
not be intitled to this laſt mentioned privilege more than to the other; 
at the ſame time it muſt be owned, that the Ciſtertian monks, tem- : 
plars, and hoſpitallers, are conjoined, in ſome of the decretals touch- 
ing their exemption from tithes, above referred to. 


2 Tno' diſuſe of a privilege of exemption from tithes, during the 
itive pre- 


ſcription of Vears of preſcription, will cut it off, yet one cannot, in the common 
tithes has - Caſe of lands ſubject to tithes, by forbearance of payment of tithes, li- 
foundation berate himſelf from them, as I obſerved above. In times of popery, 
in the canon . . PE | | 
law; the ef- laymen were incapable of the right of tithes after the Lateran coun- 
fect of it on- cil. Upon the reformation, indeed, rights of tithes came into the 
13 perſons of laymen, as titulars of erection, and were tranſmiſſible as 
titular's lay- fees, or other rights of property: but no heritable right can be 
right. acquired by the negative preſcription ; and therefore the heritor's 

poſſeſſion of the tithes of his own lands cannot acquire them to him 

by the poſitive preſcription ; unleſs he had a proper title to the tithes 

in his perſon, the right of lands being no title to the tithes, and the 

poſitive preſcription cannot proceed upon poſſeſſion, without a title to 

the ſubject poſſeſſed. Wherefore, if one has a title to the tithes of his 

own, or other mens lands, acquired from another than the righteous 

titular, the preſcription, by 40 years continued poſſeſſion therein, will 

take place; for, by this means only, the true titular's right is exclud- 

ed, and the party is in the ſame caſe, by preſcription, as if his author 

had been truly proprietor : thus, by the canon law, a churchman | 

could acquire, by preſcription, to himſelf and his ſucceſſors in office, 

right to the tithes of another pariſh than his own; becauſe all church- C. 29. - 

men were equally capable of the rights of tithes. And tho, by the deins. 

common rule of law, the tithes are underſtood to be due to the par- 

ſon of-the pariſh, yet another's right, duly eſtabliſhed, muſt exclude 

his pretentions, which are only founded on a preſumptive title. 


SECTION 


Tir. VIII. Voidance of Benefices; the Annat or Ann. 77 


Sr TIoN XIII. Voidance of Bengfices ; the Annat or Ann. 


 IsnarL conclude this title, with obſerving the divers ways where- 
by a benefice becomes void or vacant. And firſt, by the death of the 
incumbent, the benefice is vacant, and there belongs to his repreſenta- 
tives, in virtue of his incumbency, all the revenues or rents of the 
benefice, for the years and terms which he furvives. Thus, if he 


' ſurvived Whitſunday, and died before Michaelmas, he had right to 


the one half; and, if he ſurvived Michaelmas, to the whole of that 


2 p. 1672. 
c. 13. 


children, it divides between her and them, by 


year's fruits or ſtipends, by his incumbency. 


Bur, by the indulgence of our law, the wife and children, or o- 
ther neareſt of kin of churchmen, have right to the Ann or Annat, 
which is the firſt term, or half year's rent or ſtipend, that falls due 
after the death of the incumbent*. If the deceaſed left a wife and 


getting the one half, and they the other; if he left no wife, the whole 


belongs to the children; and, failing them, to the other next of 
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4 17 Geo. II. 
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kin, who will likewiſe ſhare equally with the wife, when the de- 
ceaſed leaves a wife and no children®. This being altogether the boun- 
ty of the law, requires no confirmation; becauſe it did not belong to 
the deceaſed ; and, for the fame reaſon, it does not ſubject the wife, 


Sc. to the deceaſed's debts*; tho, at the fame time, it goes only to 


fuch neareſt of kin, as could be executors to the deceaſed miniſter 
by law, and ſo is excluſive of his kinſmen, on the part of the mo- 
ther. But, upon the death of any miniſter, ſubject to one of the 
yearly rates, purſuant to the act for raiſing and eſtabliſhing a fund for 
a proviſion to the widows and children of the miniſters of the church 

Scotland®, a ſum, equal to the one half of his yearly rate, is due 


and payable for the half year immediately after his death, by thoſe 


who have right to the ann, and which is declared prefetable to all 


 cumbents, belonged to the pope 


< F.xt, Joan. 
22. c. 2. 


f P. 1546. 
Ce 6 
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other debts or burthens that may affect the ſame. 


THe original of the ann appears to have been, that, by the canon 
law, the firſt year's fruits of all benefices, after the death of the in- 
, of to others, by preſcription, pri- 
vilege 
of the deceaſed, viz. for the redemption of his foul from purgatory, 
according to the belief of the Romiſh church, and in others to the 


| benefit of the poor ©. | 


Bur with us, in times of popery, it appears to have belonged to 


the king, or patrons of the feſpective benefices, as inſinuated in an 


old ſtatute f; and, for certain, it did not then belong to the neareſt 
in kin of the deceaſed. incumbent ; becauſe it required that ſtatute 
to allow it them, in caſe of the incumbent's dying in that particular 
expedition : and, after the reformation, we ſee the firſt year's fruits 
of all benefices (thoſe of laic patronages excepted) applied towards 
payment of the king's horſe-guard s. Now, from the exception of 


benefices of laic patronages in this ſtatute, tis plain, that the patrons 


had the ſole right to the firſt-fruits of their reſpective benefices, 
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216. The IT was afterwards allowed to the wife, children, or neareſt kinſ- 
fall b men of the incumbent, but reſtricted to half a year, as is above 
dem, mentioned: Thus likewiſe, by the canon law, it was, in courſe of 
imports; af- time, limited to half a year's fruits, to prevent a long vacancy, the 
. other half of the firſt year's fruits being allowed to the intrant for his 
a year. ſubſiſtence®; but ſtill it was called, as formerly, the Ann, or Annat, 
which was likewiſe the caſe with us, tho the term imports a full 

year's fruits. It is due to all miniſters in town or country, whether 

their ſtipend or proviſion is payable out of the tithes, or other funds, 


the terms of the act 1672 being general and abſolute®. 


Tux ann does not extend to the manſe and glebe ; but, if the 
glebe was ſown by the deceaſed incumbent, the crop falls to his re- 
reſentatives, as having belonged to him, and not as the ann*®. The 
benefit of all confirmations of teſtaments, expedited during the ann, 
fell under it, but not otherwiſe, tho the perſons died in the deceaſed 
biſhop's life l. But, as to the compoſition for the entry of an heir, 
whole anceſtor died in the time of the deceaſed biſhop, it muſt have 
| belonged to the ſucceeding biſhop who received him. Our miniſters 
being only parochial paſtors, there is little ground of diſpute concern- 
ing * ann, eſpecially after the aforeſaid ſtatute 1672. Formerly the 
extent of it was variable, according to the time of the miniſter's death, 
ſo that, if he outlived the firſt of January, that whole year's rent or 
ſtipend fell under the ann, which was rectified by that ſtatute, and 
limited and aſcertained always to the next term, that falls due after 
the incumbent's death. A 


2 I 7. Re- 
gulations 


218. The ann THE ann is only due when the miniſter dies incumbent; for, if 
only due, if he was deprived, or voluntarily renounced the benefice before his 


22 death, the ann takes no place; but does, tho' he was under ſuſpen- 
bent. ſion at the time; for ſtill his paſtoral relation to the pariſh continued, 
and the ſuſpenſion 1s only from the exerciſe of the office, but does 


not deprive him of either office or beneficef. 


VUro the miniſter's death, who is ſubje@ to one or other of the 


. The 
caſe of the annual rates, purſuant to the late act aforeſaid, for raiſing and eſta- 


widow and bliſhing a fund, for a proviſion to the widows and children of mini- 


hildren of a . 7 5 . . : 
4 d re - ſters, &c#. his widow is intitled to an annuity, in proportion to the 


cumbent, by rate to which he was liable, during her life, and continuing unmar- 


8 D. extrav. 


b June 5. 
1747. Wood. 


© July 6. 
1665. Colvil. 


d Nov. 26. 
Art. : 


e July 16. 
1665. Colvil. 


f Jan. 26. 
1670. relit 
of Sheils, 


217 Geo. II. 
e. 11. 


3 a= ried, payable by the collector, as therein es z and if ſhe die 
before drawing 10 years annuity, his children (if any) are intitled to 
what remains to make it up; and if he leave no widow, but children, 
one or more, within the age of 16 years, they are intitled to a ſum 
equal to 10 years purchaſe of the annuity, that would have fallen to 
his wife, if ſhe had outlived him, as is thereby provided; and the mi- 
niſter's executory is ſubject to all bygone rates, preferably to all his 
other debts, and the vacant ſtipends are ſubjected to half a year's rate. 

This act has received ſome amendments, for the better execution of 
it, by a latter ſtatute®, | nua Ceo. N. 
| ; | | 7; | C. 30. 

220. Beneſi- IN the ſecond place, benefices become void, by the deprivation or 

ces vaik by depoſition of the incumbent, which diſables him from enjoying ei- 

of theincum- ther office or benefice. In times of popery, it naturally inferred loſs 

of 
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P. 1592, 
c. 115. 


e Rebuff. 
prax. ben. 
part. 3. tit. i. 


4C. 9. ext. 
de heret. 


e ja. VI. 
P. 8. c. 132. 


* B. act. 115. 


the very 


for his ſcandalous behaviour or enormous crimes. 


Tir. VIII. Voidance of Benefices; the Annat or Ann. 79 


of the benefice, as well as the office ; becauſe both were alike ſubje& 
to the juriſdiction and cognizance of the ſpiritual courts, and the con- 
ſtitutions of the popes equally affected the benefice as it did the office. 
But, after the reformation, when the benefice was eſteemed a civil 
right, cognoſcible in the temporal courts, the deprivation of a miniſter 
by a church-judicatory, diſabled him not from enjoying the benefice 
for life, which was conſidered as the grant of the patron. This was 
rectified by a ſpecial ſtatute, which declares, © That the ſentence of 
« deprivation, by the church-judicatories, ſecludes the deprived mi- 
ce niſter from the benefice, and the rents and emoluments thereto be- 
« longing,” and thereby the church becomes void, and is to be de- 
clared vacant *; which is not neceſſary where the vacancy happens 
by death, for that is notorious, and admits of no queſtion. 


THeRE is this ſingularity, in this kind of vacancy, farther, that the 
patron has fix months to preſent, after the ſentence of depoſition is 
extracted and ſhown to him *: for tho' the death of the incumbent 
might readily come to the patron's knowledge in a reaſonable time, 
yet the deprivation might not, nor could he be certain about it, with- 
out ſeeing the extracted ſentence, . 


By the canon law, ſome crimes inferred deprivation :pſo facto, at 


benefice became void, and the incumbent was accountable for the 
rents from the time of his guilt, ſo that the ſentence is only declara- 
tory : this was the caſe in hereſy, treaſon, ſimony, and other attro- 
cious Crimes ©. 


In Hereſy (of which Schiſm is a branch) if the offender, upon 
his being challenged, acknowledge his crime before the ordinary, 
and returns to the faith and unity of the church, he is pardoned *; 
but after ſentence there is no place for repentance. 


Bur, in other crimes, deprivation was ny inferred from the ſen- 
tence inflicting it ; and this ſeems to have been the caſe with us, 


after the reformation, as to all crimes, without diſtinction; for He- 


reſy and Simony are mentioned among the other crimes which are 
declared cauſes of deprivation * The cognition, in order to the ec- 
cleſiaſtical puniſhment, belongs now to the church-judicatories, as it 
did os to the biſhop. 5 


IT is a rule of our church, that a miniſter once depoſed or depriv- 


ed, tho he ſhould be reſtored to the exerciſe of his miniſtry again 
by the general aſſembly, yet, regularly, he is not to be ſettled in the 
ſame church; becauſe it is not to be thought his miniſtry can be uſe- 
ful, in a place where his character had ſuffered, as, generally ſpeak- 
ing, that muſt be the caſe, when one is depoſed from the miniſtry 


— 


A SUSPENSION of a miniſter does not bar him from the ſtipend, 
or other rents, during its currency, becauſe the ſtatute does not ex- 
tend to that caſe ; fo that it reſolves only into a bill of eaſe, till it is ta- 
ken off, or expires. By the canon law, ſuſpenſions were both ab H- 

| . os 


\ 


inſtant of committing the crime, and from that time the 


bent; the 
effect of this 
of old and 
at preſent ; 
for what 
cauſes infli-» 
ed; the pa- 
tron's term 
for preſent · 
ing only 
commences 
from the time 
of the notifi- 
cation of the 
ſentence to 
him. 


221. Some 
erimes infer 
deprivation, 
pt fatto, 

om the time 


of commit- 
ting them, 


222. In he- 
reſy, place 
for repen- - 
tance before 
ſentence. 


223.How far 
deprivation, - 
ipſo facto, 
takes place 
with us. 


224. A mini- 
ſter depoſed, 
thereafter re- 
poned, can- 
not regu- 

larly be ſettl · 
ed in his for- 
mer church. 


225. Suſpen · 
ſion does not 
exclude from 
the interme- 

diate fruits, 


226.Themi- 
niſter's rela- 
tion 4 the 
church ma 

be loofed : 
without de- 


poſition. 


227. The ef- 
fect of affirm- 
ing or reverſ- 
ing the ſen 
tence of de- 

poſition, or 

looſing the 


relation, in 


228. Benefi- 
ces vacant by 


demiiſſion or 


of the mini- 

2 how 
is pro- 

ceeds. 


229. The juſ- 
Aer 
es for a de- 
miſſion ; it | 
ought to be 
abſolute. 


80 An Inſtitute of the Laws of ScorLAx D. Book II. 
cio et beneficio*; which, it were to be wiſhed, took place with us, 
for then they would be more regarded than generally they are. 
Sour TIMES church-judicatories do not pronounce the ſentence of 
depoſition or deprivation, ab officio, on miniſters accuſed before them; 
but only declare their relation to the pariſh looſed, and that they are 


3 Go 43» ext. 
de elect. 


no longer miniſters of this national church: by this ſentence, they are 


truly deprived from their benefice, and incapable to be admitted to 
any other charge within this church, till it is taken off. This courſe is 
fometimes followed, when miniſters are contumaciouſly diſobedient 
to church. judicatories; of divulge, and obſtinately maintain, princi- 
ples inconfiſtent with our ſtandards of faith, or the presbyterian 
ſcheme of church- government, and are found to merit that, and no 
higher cenſure, | | 


Ir the puniſhment of deprivation, or loofing the relation, is in- 


tence is reverſed by the fuperior court, it is held as if it had not been 
pronounced; but, if it is affirmed, then it is in the fame caſe as if it had 
not been appealed againſt ; becauſe the judgment in the appeal is al- 
ways drawn back to the firſt ſentence, whereof the juſtice 1s tried in 
the appeal: hence, where the ſentence is affirmed, the miniſter's 


tight to the rents of tlie benefice or ſtipend ceaſes from the date of 


the firſt ſetitetice; and, if reverſed, his right continues, as if no ſen- 
mo nana TOC” 


A THIRD manner of churches becoming vacant is, the demiſſion 


flicted by an inferior judicatory, and thereafter, upon appeal, the ſen- 


or renunciation of the miniſter ; but as his right to the benefice was 


conferred by the . ang ſo it cannot be renounced without the pro- 
per ſuperior's conſent, and without that the renunciation is void. 
Hence the pope's licence was neceſſary to the renunciations of biſhops, 


and that of the biſhop to the renunciation of the inferior clergy with- 
in his dioceſe b. At preſent, a demiſſion by a miniſter muſt be made 


in the hands of the presbytery, and accepted by them, till which it 
is void; becauſe his admifſſon and ſettlement proceeded from them, 
and they are the only proper judges, if the cauſes, for which he is 
difpofed to renounce, are ſufficient. A purely voluntary demiſſion 
or renunciation accepted, without aſſigning any cauſe, will be ef- 
fectual, and exclude the renouncer from the benefice © ; but, regu- 
larly, ſuch renunciation proceeds upon certain confiderations, which 


determine the ſuperiors to admit of it, and which otherwiſe they 
may refufe, as being prejudicial to the intereſt of religion. 
33 5 1 | 1 | 


Taz cauſes aſſigned in the canon law, for licenſing or receiving 
fach renunciation are, 1. Conſciouſneſs of fome heinous crime, 
whereby the churchman becomes unworthy to exerciſe the office, 
and therefore is difpoſed to retire to a life of penitence. 2. In- 
firmity of body, or diforder of mind, which quite difables him from 
officiating. 3. Ignorance, whereby he is incapable to perform the 
duties of the office. 4. The malicious hatred of the people a- 
gainſt him, which renders his miniſtry uſeleſs among them J. But, 
unleſs ſome of thoſe are in the caſe, the renunciation was not to be 
accepted, or at leaſt might have juſtly been refuſed. With us, 

demiſſions 


dC, 10. ext. 
de renun, 


1 Conſt. 
Pii V. de 
conſidentlis. 


b p. 1612. 
C. 1. 
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demiſſions are never admitted, but upon grave conſiderations; they 


muſt be offered to the presbytery, now in the place of the biſhop. 


 REnuNCIATION, or Demiſſion of an eccleſiaſtical benefice, ought 
to be Simple and Abſolute ; for if it is a demiſſion or reſignation in 
favour of another, either directly or indirectly, the promotion of that 
other, in conſequence of it, is void, as ſimoniacal, tho' the reſigna- 
tion holds as a demiſſion, and excludes the reſigner from the be- 
nefice *. 9 | | my” | 


No ſuch kind of demiſſion is practiſed with us; but, if ſuch pac- 
tion were made between a patron arid a miniſter, that, upon the mi- 
niſter's reſigning, he ſhould preſent another particular perſon agreed 
on, it would ſeem, that it ſhould be a ſufficient objection againſt the 


preſentee ; becauſe a ſimoniacal paction is a valid reaſon for refuſing 


the perſon preſented *; and as to the crime of ſimony, the canon 
law ſeems to be our rule, what ſhall come within the compaſs of 
it. The lords of ſeſſion are impowered to judge upon ſimoniacal 

actions, and the quality of them, when objected to preſentees ; and 


it would ſeem, that, by theſtatute e, they had an excluſive juriſdiction, 


even where ſuch queſtion occurred between the patron, the perſon 
preſented, and the biſhop ; but that act was reſcinded, on re-eſta- 


230. What if 
a paction in- 
terveen be- 
tween the pa- 
tron and mi- 
niſter, that, 
on his de- 
miſſion, a 
particular 
perſon ſhal! 
be preſented ; 
in what 
courts ſimo- 
ny cogno- 
ſcible. 


bliſhment of presbyterian church-government *; and therefore our 


church-judicatories are at full liberty to cognoſce and determine in 


- ſuch queſtions occurring in the ſettlements of churches, deprivati- 


e Cap. pen. 
ext. de rer. 
permut. 


ons of miniſters, or in order to other ecclefiaſtical cenſures. 


 PeRMUTATION of benefices is frequent in the Romiſh church, 
but is held as ſimoniacal, if done without the ſuperior's conſent *, It 
required likewiſe the conſent of the reſpective patrons ; becauſe, o- 


therwiſe, none of the beneficiaries could be ſure of being preſented 
to the other's benefice ; for both churches became vacant, and be- 


hoved to be planted anew, as at the beginning : no ſuch thing is in 
uſe with us. The tranſportations of miniſters, from one charge to an- 
other, are indeed frequent, but that only happens where the place, to 
which the tranſportation is made, is vacant. | . 


Tus leads me to the manner of a benefice's becoming void, by 
tranſportation of the miniſter from it to another, which 1s a fourth 


Find of voidance: this takes place where perſons of ſuperior quali- 


ties are wanted to ſupply an eminent charge. The city of Edin- 


burgh has the privilege of calling miniſters from any other churches 
to ſupply their vacancies. In all tranſportations, the greater good of 


the church, and not of the churchmen, ought to be conſidered. 


Ff Jan. 18. 
1676. college 
of Aberdeen. 


g Extravag. 
execrabilis 
Joan 22. de 
prebendis. 


The miniſter hath right to all rents and profits, that fell due before 


the tranſportation, of the benefice whence he is tranſported, and to 


all that falls due thereafter of that to which he is tranſported . 


PLURALITY of benefices having cure, is, by the canon law, a 
manner whereby a vacancy happens: thus, by a beneficed perſon's 
attaining proviſion to ſuch ſecond benefice, and peaceable poſſeſſion 
thereof, the firſt becomes void ipſo fatto; and if he retain it, he may 
likewiſe be deprived of the ſecond :: but it concerns only two incom- 

FO dh | X | patible 


* 


231. Permu- 
tation of be- 
nefices; 

it has no 
place with 
us. 


232. Vacan- 
cy by tranſ- . 
portation of 
the incum- 
bent. : 


233. Accept- | 
ance of two 
incompatible 
benefices in- 


_ ferred a va- 


cancy of the 
firſt; this 


takes no 
lace at pre- 
ent with us. 


234. Non - re- 
ſidence z Or 
negle of di- 
vine ſervice 
four Sun; 
days, a ſuffi · 
cient cauſe of 
deprivation; 
but not if oc 


235. If the 
miniſter, aſ- 
ter demiſſion 
or deprivati- 
On, continues 
to officiate 
bona fide, . 
ayment o 
the ſtipend to 
him exoner- 
ates the pay- 
ers; but heis 
liable to re- 
ſtore to the 
patron, 


1. Eccleſia- 
ſtical perſons 
why called 
the clergy ; 
upon what 
title biſhops, 
abbots and 
priors ſat in 
Parliament. 


the church-benefices were the one half of the lands of the realm, if 


in- certainly is, from the nature of 


fide made; 
ſentence or acceptance of the demiſſion, which deprives him of the 
| benefice, he is liable to reſtore what he ſo receives to the patron, who 
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patible benefices, and they are declared Incompatible where both 
require reſidence. By our law, where one was admitted to more 
benefices having cure, the acceptance of the laſt was declared a ſuf- 
ficient cauſe of deprivation from the remanent,by a ſtatute with us in 
times of epiſcopacy *. At . there is no uſe for this expedient, to 
prevent plurality of benefices of cure; becauſe none is ever ſettled in 
two pariſh-churches; and as to other benefices, as the royal chap- 
lainries, &c: they are not incompatible, not requiring reſidence. 


In the ſame ſtatute, non- reſidence is declared a ſufficient cauſe of 
deprivation : this happens where the miniſter is abſent from his 
church, or negleQs divine ſervice thereat, four Sundays in the whole 


year, without lawful cauſe or impediment ; but this is not ſtrictly 


inquired into, becauſe it is always preſumed, that one would not o- 
mit his duty, and buſineſs of his charge, without juſt grounds. One's 
long courſe of neglecting the 3 duties, and obſtinacy therein, 
the thing, a juſt ground of deprivati- 
on; or, at leaſt, for looſing his relation; and inſtances of that kind 
have occurred. It is a neceſſary conſequence, from this cauſe of de- 
privation, that tho one, thro' age or infirmity of body or mind, is 
not capable to officiate, he cannot-be deprived of the benefice ; but 
ſtill may retain it, and the whole fruits and revenues, without bein 
compellable to take an affiſtant 7 his own charges, becauſe that 
is a lawful impediment: therefore, 
within which the church lies, muſt ſupply the charge from time to 
time, during the incumbent's inablie ey. 


Ir the miniſter continue to preach in the church, the pariſhoners 
payment to him, of the rents of the benefice or ſtipends, for terms 
falling due after demiſſion or deprivation, will be ſuſtained as bone 
but, fince he has no title to thoſe, for any terms after the 


is intitled to uplift the vacant ſtipends, and employ them on pious 
uſes; and, after intimation of the ſentence from the pulpit, no pay- 
ments to the depoſed miniſter will be ſuſtained *; which muſt be the 
caſe likewiſe where the demiſſion is intimated in that manner. 


Obſervations on the Law of England, in relation to the Premiſes, 
ECCLESIASTICAL perſons are called the Clergy, as choſen to be 


the lot and inheritance of Gop, ſeparated from the world, that they 
may ſpend their time in ſpiritual exerciſes and meditations ; and the 


privileges granted to them are ſaid, in the great charter, to be grant- 


ed to Gop?, wiz. to his church, for his honour, and for mainte- 


rics in England were, of the royal foundation, holden of the kin 


a P. 1584. 
C. 132. 


in ſuch caſe, the presbytery, 


b jan. 10. 
1679. college 


> of Aberdeen. 


2 Magna 


nance of his religion and ſervice. The archbiſhoprics and biſhop- * Co 1. 


fer baroniam, and many of the abbeys and priories likewiſe; and the 


biſhops, and ſuch of the abbots and priors as held of the king per 
baromgm, were called by writ to parliament, and were lords of par- 
liament. Great were ſometimes the revenues of the clergy; for they 
had the third part of the poſſeſſions of the realm. And, with us, 


we 


b Coke 2 | 
inſt, Zo 


tSpelm . oloſs, 
(abbots) 


A Ibid. 


e31 H. VIII. 
„ 


fMackenzie's 


preced. p. 37. 


£ Coke 1. 
inſt. 96. 


ha Kell. abon. 
223. 


were called Abbots Sovereign; becauſe they acknowled, 
ordinary, or biſhop of the 


Tir. VIII Obſervations on the Law of England, c. 8 3 


we may credit the rule of impoſing the land- tax, after the reforma- 
tion, whereof the one half was laid upon the ſpiritual eſtateꝰ. 


THosE abbots and priors, who had ſeats in parliament in England, 


| — no ſupe- 
rior within the realm, bein 1 from the juriſdiction of the 


on the contrary, had epiſcopal juriſdiction over their on houſes, 
and within the precincts of the ſame; as likewiſe over inferior ab- 
beys ſubordinate to them. Tho they had a title to fit in parliament, 
yet they did not attend, except when called by the king's writ 
whence it happened frequently, that very few of them were pre- 


ſent, + Thus it is affirmed by a good author, that, in a parliament, 


in the time of Henry III. there were preſent 102 abbots and priors, 
but that in Edward Hs time ſcarcely 30 did attend ®, | 


 CHURCHMEN had of old more and greater privileges than others 


of the king's ſubjects, ſome whereof ſtill remain. I ſhall mention a 
few. A capias or caption cannot go againſt them, upon ſtatutes mer- 
chant or ftaple, the tenor of the writ reſtricting it to laymen. They 
are not to ſerve in perſon in war. They are to be quit and diſcharged 
of tolls, cuſtoms, &c. for eccleſiaſtical goods . Upon this head the 
lord Coke obſerves, That as the overflowing of waters often makes 
the river loſe the channel, ſo, in times paſt, eccleſiaſtical perſons, 
ſeeking to extend their liberties beyond their bounds, either holt or 


ceſe within which they reſided; but, 


2. Abbots and 
priors ſove- 


reign; why 


ſo galled. 


3. Church- 
men, their 
privileges.of 
old much 


greater than 


at preſent. 


enjoyed not that which of right belonged to them; for moſt of their 


privileges are loſt, and the cu now are liable to all charges impoſ- 


ed by acts of parliament, unleſs they are particularly excepted. With 
us, tho their perſons are privileged againſt outrages, ſo that whoe- 
ver lays violent hands upon a miniſter, incurs eſcheat of movables, 
beſides puniſhment, according to the degree of the offence ; yet he 


has no ſecurity againſt execution for debt, to affect either his perſon 


or eſtate. * 


Tux archbiſhop of Canterbury has the precedency before the lord 


Chancellor, and all the nobility, next to thoſe of the blood royal; 


and next to the Chancellor the archbiſhop of York, &c*. With 
us the lord Chancellor and lord Treaſurer had the precedency before 


4. The pre- 
cedency of 
the archbi- 


ſhops. 


the archbiſhop of St. Andrews, and after him the archbiſhop of 


Glaſgow *. 


Eacn archbiſhop is the ordinary of the whole province, as to vi- 5. The privi- 


ſiting it, and receiving appeals from inferior judges within the ſame : 
but the biſhop is ordinary, i e. has juriſdiction in his own right, with- 


in his dioceſe, as to an original juriſdiction in cauſes eccleſiaſtical s. 


The archbiſhop may be guardian of the ſpiritualities, by preſcripti- 
on, during the vacancy of a biſhopric within his province, tho o- 
therwiſe, by the common law, the dean and chapter are intitled to 
ſuch guardianſhip: and when an archiepiſcopal ſee is void, the dean 
and chapter of his ſee are guardians of the ſpiritualities", vi. the ſpi- 
ritual juriſdiction of his province and Foot, is committed to them ; 
but the cuſtody of the temporalities of every archbiſhopric _ bi- 
bs n | opric 


lege of arch- 
biſhops and' 
biſhops. 
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ſhopric in England, during the vacancy, belongs to the king; as did 
that of ſuch abbeys and priories as were of the king's foundation *. 


Ox law, in this reſpect, was almoſt the ſame when epiſcopacy 
took place with us ; only the dean and chapter of each dioceſe exer- 
Ciſed the ſpiritual juriſdiction, during the vacancy, as would be the 
caſe by the common law in England: and as to the temporalities, they 
were in the king's hands, as patron, during the vacancy; only, up- 
on a biſhop's death, the ann, or an half year's fruits of the benefice, 
more than he had right to by his incumbency, belonged to his wife, 
(if he had any) and his neareſt of kin equally; and, if he had no 
wife, wholly to them *. Biſhops were elected with us by the dean 
and chapter, upon a licence from the king, called Conge d elire ©: 
and in England, the dean and chapter muſt elect the perſon for bi- 
ſhop, whom the king names by his letter ſent with the Conge d 


elire 1. | 


EvERY biſhop has his chancellor, or principal official, and his vi- 
car-general, commiſſioned by him to affiſt in all matters and cauſes 
eccleſiaſtical. The biſhop's commiſſary is he that is limited to a cer- 
tain place of the dioceſe to aſſiſt him, and commonly has the autho- 
rity of a principal official, and vicar-general, within his limits*. Our 
biſhops had their officials or commiſſaries, and notwithſtanding that 
epiſcopacy is aboliſhed, yet the commiſſary courts are ſtill continued, 
and the judges therein are named by the king. . 


conſent he can paſs away no inheritance, as neither could abbots or 
priors, before the diſſolution of religious houſes. The conſent of the 
major part muſt be adhibited in one place, and at one time, and ex- 
preſt, by fixing of their ſeal to the deed . The biſhop and chapter 
are but one body, but their poſſeſſions, for the moſt part, are divid- 


ed: the biſhop has his part, the dean his, and each particular pre- 


bendary a certain part, in right of his prebend, and the dean and 
chapter have the reſidue in common . The caſe was almoſt the 
ſame with us; only the chapter or convent needed not be preſent to- 


Tux dean and chapter are the biſhop's council, without whoſe 


a Coke 2. inſt. 
1 


bÞ. 1672. 
„ 
ep. 1617. 
c. Is 

d 33 H. VIII. 
C. 20. 


Lynd. de 
ſequeſt. (ver- 
bo vicar. 
gen.) 


a 


f33 H. VIII. 
. . 


£2 Roll. ab. 
224+ 


gether, when they gave their conſent; and the churches, called Com- 


mon Churches, in our law, have been ſuch as the dean and chapter 
had in common. wh 


Any eccleſiaſtical dignity, or ſpiritual living, is a benefice ; but, 
in a more limited acceptation, benefices are rectories and vicarages. 
Moſt rectories or parſonages have cure of ſouls annexed to them, 
and ſome have not, which are called Sine-cures, as when rectors have 
vicars under them. A rector is called a Parſon, becauſe he is ſeized 
in the right of his church, which, in his perſon, muſt ſue, or be 
ſued. Parſon, in a large ſenſe, includes vicars, prebendaries, &c h. 
A church is a place conſecrated for adminiſtration of the ſacraments, 
and ſepulture ; and tho' any one may build a church, the law takes 
no notice of it, till 'tis conſecrated by the biſhopi. A rectory is a 
pariſh-church, endowed with a houſe, glebe and tithes. A chapel 
of eaſe, is that which is built for the eaſe of the people, as to prayer 
and preaching, and is ſerved by a curate. But it may be parochial 
5 Rp — tOO, 


h Coke 1. 
inſt. 300. 
407. 


i Coke 1. 


inſt. 203. 


? 


a 2 Roll. abr. 
340. 


b 37 H. VIII. 
c. 4. 


c Littlt, 644, 
CC, . 


+ 2 Roll. abr. 
225. 
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too, and have a right to ſacraments and burials, and to a diſtinct mi. 
niſter, ſubject, in ſome reſpects, to the mother- church. A free 
chapel, is that which is provided with a miniſter, without any charge 


to the parſon or pariſh, or which is exempt from the ordinary's ju- 
riſdiction d. 


Tux freehold of the church, church-yard and glebe, is in the | 
parſon, after induction, and is in Abeyance, during the voidance ©; 
and the caſe is the ſame of a biſhop, dean, prebendary, &c. 


Tuxkx are no pariſh-churches ſine-cures with us, nor are chapels 
of eaſe, or free chapels accuſtomed at preſent, nor have we any con- 
fecration of churches; tho', being deſtinated for the ſervice of os, 
ſevere penalties are impoſed upon diſturbances and offences therein 


committed; and a pariſh-church muſt either be ſuch by preſcripti- 
on, time out of mind, or erected by 


| a decree of the court of com- 
miſſion, in terms of the ſtatute 1707. 


NoxsE is to be ordained a prieſt or deacon without a Title, :.e. ſome 
certain place where he is to exerciſe his function, affording him a 


maintenance, leſt, thro' poverty, he ſhould be a ſcandal to religion. 


And with us, none is admitted a preſbyter, till he is ſettled in ſome 
pariſh-church, | | 


Taz ſettlement of pariſh-churches in England is thus: the patron 


mult preſent a prieſt, or one in orders, within fix months of the va- 


cancy, to the biſhop of the dioceſe, to be admitted, inſtituted, and 
inducted into the pariſh-church. The biſhop may refuſe the pre- 


ſentee, if either the patron labour under diſability, by excommuni- 


e Coke 2. 
inſt. 64, &c. 


cation, or the like; or the perſon preſented is not idonea perſona, i e. 
a fit and qualified perſon, which includes ability in learning, and 


honeſty in converſation, or is otherwiſe diſabled and incapable; but 


an action may be brought before the temporal judge, upon a guare 
impedit, againſt the bung. 
ſhop muſt ſhew the cauſe of refuſal ſpecially; and, if it is for an 
crimes, the judges ſhall try it by a jury; but, if the ordinary refuſe 
him for inſufficiency in learning, the ordinary is not accountable to 
any temporal judge“. i 


Ir the ing finds the clerk qualified, he admits, and inſti- 
tutes him, by a formal inſtrument in writing; and then iſſues his 
mandate to the arch-deacon, to induct him, by delivering to him the 
ring of the 8 or the bell- rope to toll the bell, whereby 


he attains poſſeſſion, and an action of the caſe for damages lies againſt 


the archdeacon, if he refuſesf. By inſtitution the clerk has the cure 


of ſouls, and may take poſſeſſion of the parſonage-houſe, glebe and 


tithes, but cannot lett or ſue for them till induction :. Inſtalment 
into biſhoprics, or other dignities, prebends, &c. anſwers to induc- 
tion in parochial cures. | 


 CorLLAToN, is the biſhop's conferring, or giving of a benefice 
to a clerk, when in his hands by lapſe, or whereof he is the origi- 


nal patron, and ſupplies the place of preſentation and inſtitution : 
Vor. II. — 22 | but 
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but the biſhop's clerk muſt be inducted, as if it proceeded upon a 
preſentation. | | „„ 5 | 


WHEREFORE the right of patronage, called an Advowſon in the 
law of England, is eich | 

tive is that advowſon which is lodged in the biſhops as above; pre- 
ſentative, where the patron preſents or offers his clerk to the biſhop 
of the dioceſe; and if he preſent firſt one, and then another, the bi- 


ſhop may inſtitute which of them he pleaſes *. 


Ir the church becomes void by, the act of Gop, as the death of 
the incumbent, or by creation or ceſſion, or otherwiſe by the act of 
the incumbent, the patron, at his peri), is bound to take notice of 
it, and preſent. within ſix. months after: but if it becomes void by 
deprivation or reſignation of the incumbent, the patron muſt have 
notice from the ordinary, and may preſent within fix months after 


| ſuch notice*. If the biſhop refuſe the preſentee, and the patron 


thinks his exceptions againſt him are juſt, the patron muſt preſent 


-» 


another within the ſix months, otherwiſe he may bring his quare im- 


pedit againſt the biſhop, as above. 


16. What 


if a church 
becomes liti- 


. gious, by 


preſentations 


made by two 


patrons, 


17. The king 


patron para- 
mount, 


18. In bene» 
fices dona- 
tive, the 
{imple dona - 
tion ſuffici- 
ent: what if 
the patron 
delay ſettling 
mas 


19. Alapſe 
the devoluti- 
on of the 
right of pre- 
ſenting from 
the patron to 


the biſhop, 
from the bi- 


ſhop to the 
archbiſhop, 


7.0. 4 COMMI 


pel, to be viſited by the founder, and not by the biſhop *, | 


Ir a. church becomes litigiqus, hy preſentations from two patrons, 
within the fix months, the biſhop may ſuſpend the admitting any of 
the preſentees, and ſuffer the lapſe to incur ; but, upon requeſt of 
either party, _=_ or clerk, the biſhop muſt award a us patronatus, 
rightful patron; and if he admits the clerk, according to the verdict 
found, he ſecures himſelf againſt any challenge“; but ſuch verdict 
only ſerves for that ſettlement, and will not bar the other party from 
making good his right of patronage before the proper court. 


Tux king, by his prerogative, is patron Paramount of all the be- 
nefices in England, ſo that he may preſent by lapſe, (as ſhall be ob- 
ſerved hereafter) and has right to preſent to all the benefices of the 
2 of biſhops and archbiſhops, during the vacancy of the 

ee d. 1 TIE een . | 


IN the benefices, which are called Donatives, the king or other 


er collative, preſentative or donative; colla- 


2 2Roll, abr, 
334. 


bDr. and ſtud. 
dial. 2. c. 31. 


. 


on to certain perſons to inquire, by a jury, who is the 


c 2 Roll. abr. 
384. 


d Dr. and ſtud. 
dial. 2. c. 36. 


patron may, by a ſimple donation in writing, put a clerk in poſſeſ- 


ſion of the ſame without preſentation, inſtitution or induction; for 
in thoſe there can be no lapſe, unleſs it is ſpecially provided in the 
foundation: but the biſhop may compel the patron, by church- cen- 
ſures, to nominate a clerk. As the king may create donatives, ſo he 
may, by his charter, licence any ſubject to build ſuch church or cha- 


A LapsE is a devolution of the right of preſenting. from the patron 


| to the biſhop, from the. biſhop to the arc hbiſhop, from the archbi- 


ſhop to the king. The term in which the title by lapſe commen- 
ces, ſucceſſively from one to another, is ſix callendar months, not 
reckoning the day in which the church becomes void; but, in caſe 
of reſignation or deprivation, the ſix months run only from the time 
of notice given by the ordinary to the patron of the ſame, as above. 

—— | — 5 Notice 


e Coke 1. 


Inſt, 344. 


Tir. VIII. Obſervations on the Law of England, &. 87 


Notice is likewiſe requiſite, to give the ordinary a title by lapſe ; but 


if a patron preſents his clerk, before the biſhop has collated, tho' the 


pr. & ſtud. 
dial. 2. 36. 


135 344 


d Coke 1. 
inſt. 344. 

e Weſtm. 2. 
13 Edw. I. 
5 


ſix months are expired, the biſhop cannot take advantage of the lapſe. 
If the biſhop does not collate the benefices of his own gift, they lapſe 
after ſix months to the archbiſhop. If the archbiſhop does not col- 
late, within fix months, to a benefice of his own gift, it lapſes to the 
king. If the church remains void above ſix months, by the biſhop's 


fault, there can be no lapſe to him. 
Coke 1. inſt. 8 e e 


Ir one that has no right preſents to a church, it is called Uſurpati- 


on; but, if his clerk is admitted, and inſtituted into it, and has peace- 


able poſſeſſion ſix months after inſtitution, he cannot be removed by 
the true patton O but, before expiration of that period, he may be 
removed, in conſequence of the ſtatute ; tho, at the common line, 
he could not. Plenarty by fix months, is a good plea againſt a common 
Perſon or a ſubject, but not againſt the king, till fix months after in- 


from the 
archbiſhop 
to the king. 


20. Uſurpa- 
tion; what 
if the clerk, 
ut in by u- 
ſurpation, 
has peace- 
able poſleſſi- 
on for ſix 


| months. 


_ duction; and he may, even after that time, remove the incumbent 


a Ibid. et 
Coke 6. 


Rep. 49. 


e Weſtm. 2. 


by due courſe of law, and then preſent, for Nullum tempus occurrit 


domino regi d. 


Ir hanging a quare impedit, or during an action againſt an uſurp- 
er, lapſe incur, the patron, if he loſe his preſentation, ſhall recover 
damages by two years full value of the church; and, if he recover 
his preſentation within the fix months, damages ſhall be given to half 
a year's value, by the foreſaid ſtatute ©.” In this caſe three points are 
inquirable ; 1. If the church is full, and, if ſo, by whoſe preſenta- 
tion. 2. The yearly value of the church, to aſcertain the damages. 
3. If ſix months paſſed after the voidance. By a late act, no uſur- 
pation ſhall diſplace the eſtate or intereſt of any patron, or turn it to 
a right; but he that would have had an intereſt, if no uſurpation had 
been, may preſent, and maintain his quare impedit, upon the next, or 
any other avoidance, notwithſtanding ſuch uſurpation. If co-parce- 
nars, joint-tenants, or tenants in common, be ſeiſed in an advow- 
ſon of any church or vicarage, or other eccleſiaſtical promotion, and 
a partition is made between them to preſent by turns, every one ſhall 
be taken, and adjudged to be ſeiſed of his ſeparate part of the advow- 
{on to preſent in his turn f. | 


Tux preſentation to benefices belonging to papiſts, or ſuch as pro- 
feſs the popiſh religion, or any truſtee for them, is veſted ih the two 
univerſities of Oxford and Cambridge; and the archbiſhops or bi- 
ſhops, to whom a preſentation is brought, are required to examine 
the preſentee, upon oath, whether the perſon, who made the pre- 
ſentation, is truſtee for any other perſon, and to name ſuch perſon, 
that it may be known if he is a papiſt, and, if he refuſe to anſwer, 
the preſentation is void; and, if the patron refuſes to make and ſub- 
ſcribe the declaration 1 William and Mary, his preſentation is void, 
and one of the univerſities ſhall preſent s. 5 

Ir is contended, by à judicious author, that the nomination of 
prieſts, to officiate thro the dioceſe, was originally in the biſhop, and 
in none elſe; and that thereafter he allowed the ſame to lords of ma- 
nours, who built and endowed churches with manſe and glebe, and 


that 
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that this practice at laſt became the law of the church *; and we 
may add, that it likewiſe became the law of the ſtate. 


Tris right of advowſon, or nominating a clerk to a church, 
which at firſt was annexed to the perſon building or endowing the 
ſame, became, by degrees, appendant to the manour in which it was 
built; but it may be ſevered from the manour, and then it becomes 


an advowſon in groſs. It is a maxim of the common law, that Jus 
to which itis patronatus tranſit cum univerſitate, niſi ſpecialiter excipiatur; The ad- 


vowſon paſſes with the manour of courſe, unleſs it is ſpecially ex- 
cepted . 


TH parſon, and not the patron of the parſonage, is patron of the 
vicarage ; only, if the vicarage becomes void during the voidance of 


the parſonage, the patron of the parſonage ſhall then preſent to the 


vicarage ; becauſe the vicarage is derived out of the parſonage; and, 
this being done with conſent of the patron, the parſon is preferred 
to him in the preſentation ; but, where there is no parſon, he re- 
turns to the exerciſe of his own right ©, 


AMONG co-parcenars, the eldeſt (if they cannot agree) ſhall pre- 
ſent at the firſt voidance, and the ſecond next, and ſo in order; and 
if any of them ſuffers a lapſe, it ſhall ſtand for her turn . 


mitted, tho', otherwiſe, ſuch cannot enjoy frank-tenements. If a lay- 
man is preſented, inſtituted and inducted, he is parſon de facto, and 
it is not a meer nullity, but he ſhall continue to exerciſe the office 


till he is lawfully removed. | 
In the admiſſion of perſons to holy orders and charges, there are 


two examinations or trials; firſt, before the biſhop confers the or- 
ders, by impoſition of hands, he examines the party's qualifications. 
Secondly, he is anew tried by the biſhop before he is admitted to the 
benefice f. hk 


THERE is a pretty ſtrict act in England againſt plurality of bene- 
fices of cure i; and, in ſuch caſe, a parſonage, tho' it hath a perpe- 
tual vicarage endowed, and that the parſon never officiates ; yet it 
ſhall be taken to be a benefice with cure within the ſtatute, ſo as to 
make a plurality : for, notwithſtanding ſuch parſonage is generally 


Ax alien may be preſented to a church, and is intitled to be ad- 


dIbid.p.297- 


e Vin. (pre- 
ſentation) 


299, 322. bo 


* Ibid. 325. 


* 


e bid. 33 1. 


f wid. 345. 


g 21 Hen. 
VIII. c. 13. 


called a Sine- cure, in reſpect that the parſon does not concern him- 


ſelf with the charge, yet the cure, in ſtrictneſs of law, is as much 
in him as in the vicar: and, however, in the law-books, it is ſaid 
in him to be Habitualiter; and in the vicar actualiter; becauſe rectors 


of fine-cures, by their being long excuſed from reſidence, are, in com- 


30. Divers 
ways where- 
by the ſtatute 
2gainſt plura- 
lity of bene- 
fices is e- 
luded. 


« 


mon opinion, diſcharged from the cure of ſouls ®, _ 


THERE are divers ways however invented, of avoiding the above- 


mentioned ſtatute : thus, one that is qualified may, by diſpenfation 
from the archbiſhop, hold a ſecond benefice with cure, or the ſame 
may be united to the former benefice during the incumbent's life ; 


and 


h Gib. code 
753. Vin. 
(preſentati- 
on) 366. 


Vin. ibid. 
p. 368, &c. 


* 
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and peers and others are privileged to retain a certain number of chap- 
lains, who are qualified to hold more benefices with cure of ſouls *. 


OTHER ways, by which one may gain a title to an eccleſiaſtical 
benefice, than preſentation, collation or donation, are, 1. Union of 
one church to another, of which the party was before poſſeſſed : it 
muſt be made by the aſſent of the ordinaries of the dioceſes where 
ſuch churches ſtand, and of the incumbents and patrons of them, in 


terms of the ſtatutes b. 


2. By Appropriation (called likewiſe Impropriation) one may gain 


a title to an eccleſiaſtical benefice : this is the ſevering an eccleſiaſti- 


cal benefice to ſome ſpiritual perſon or corporation, as to a biſhop, 
dean and chapter, &c. and, of old, it was lawful to appropriate the 
whole fruits to an abbey or priory, they finding one to ſerve the cure: 
but thereafter it was provided, that the vicar ſhould be ſufficient! 


endowed ©: to it the king's licence in chancery, the conſent of the 


ordinary and patron, and of the incumbent of the church, are ne- 


ceſſary. To diflolve an appropriation, it is enough to preſent a clerk 


d Coke 1. 
inſt. 46. 


e 31 Hen. 
VIII. c. 13. 


originally was the holding of a void benefice, till it might be conveni- 


f Lev. 3. 38. 


ces, (except donatives) are void; but he may prevent it, by diſpen- 


g Dyer. 228. 


to the ordinary, and he to inſtitute and induct him, and then the 
church returns to its former nature; becauſe the incumbent, who 
came in by preſentation, had the whole ſtate in him . The king's 


patentees, tho laymen, were capable of having the parſonages of diſ- 
ſolved monaſteries, &c. appropriated to them e. 


3. By commendam, one may enjoy an eccleſiaſtical benefice : this 


ently ſupplied with a paſtor, and ſo was of the nature of a depoſitum ; 
but now it gives the profits to the commendatary, and is either Tem- 
porary for ſome months or years, or Perpetual for life ; and, in vir- 
tue of it, one is parſon or vicar, without inſtitution or induCtion f. 
Where any ſpiritual perſon is made a biſhop, all his former benefi- 


ſation, granted by the archbiſhop of Canterbury upon the king's 
mandate : this is called Commendam retinere, and by it the incumben- 
cy of ſuch benefices, retained, is continued s: there is likewiſe aCom- 


mendam recipere, vig. a liberty, by ſuch diſpenſation, to take a ſe- 


b Hob. 155. 


cond promotion in the biſhop's own gift, or in the gift of a patron 
with his conſent b. 


Our law agrees, in many particulars, with the law of England, as 
to the right of patronage and exerciſe of it, but in ſome reſpects it 
differs: for, 1. If the patron ſuffers the ſix months to elapſe, the 
right devolves to the presbytery, and the patron cannot thereafter 
preſent, even tho' he do it before the presbytery ſupplies the vacan- 
cy. 2. The presbytery is not tied down to make the ſettlement 
within fix months, but if, on proper application, they delay, the 
ſuperior church-judicature may be applied to, by way of appeal, in 
due courſe ; but, in ſuch caſe, the right of preſentation does not be- 
long to the king. 3. The right of preſentation to benefices, of 
which papiſts are patrons, belongs to the king. 4. As to commends, 
in a proper ſenſe, we have none ſuch at preſent, tho after the re- 
formation there were commendataries of the benefices, which be- 
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longed to monaſteries, and other popiſh foundations, as I have ſet 
forth in the foregoing title. 5. Union or disjunction of churches 
can only be made by the court of commiſſion of tithes, 


Tux tithes are a conſiderable part of the profits belonging to bene- 
fices: they are deſcribed by the Engliſh lawiers, © an eccleſiaſtical in- 
* heritance collateral to the ſtate of the land not ifluing out of it, but 
e diſtin&t from it.” No layman, by the common law, regularly, has 
capacity to take tithes, but was capable of a diſcharge of tithes in his 
own lands; for the parſon, patron, and ordinary, might have diſ- 
charged the party of his tithes, or a land-holder may have given part 
parſon, for a diſcharge of the tithes of the reſidue, 
vi. by grant or compoſition, but he could not gain an immunity 
from tithes, by preſcription ; for a layman. may preſcribe in modo de- 
cimandi, but not in non decimando; becauſe he is only, in paricular caſ- 
es, capable of tithes, and therefore, without ſome ſpecial matter 


ſhewed, it ſhall not be intended he hath any lawful diſcharge *. 


Trrhzs are either Predial, viz. ſuch as immediately ariſe from 
the land, whether by manurance, or of its own nature, as grain of 
all kinds, hay, wood, fruits, Sc. theſe are due, without deducting 
the expence of labour, and are payable where they grow. 2. Per- 
ſonal, ſuch as ariſe from the labour and induſtry 
day-labourers) being the tenth of their clear gains by trade or profeſ- 
ſion, after charges deducted ; theſe are paid where they are in uſe only, 


and then payable where the party attends divine ſervice. Such tithes | 


may be aſcertained by all lawful and reaſonable means, other than by 
the party's corporal oath concerning the true extent of the ſame®; 
and becauſe an oath is not allowed as a mean of proof, ſuch tithe 
turns not to account. 3. Mixt, viz. thoſe that proceed not from the 
ground, but from cattle, and other things that receive nouriſhment 
immediately from the ground, as colts, calves, pigs, lambs, wool, 
milk and cheeſe, eggs, &c*. and they are payable where they 
ariſe, : | 


A DI1v1$ION of tithes from their value is, that they are either Great 
or Small. Great tithes are corn, hay, and wood. Small, are other 
Predial tithes, as likewiſe Perſonal and Mixt. Theſe ſmall tithes, in 
the endowments of vicars, are comprehended under the word A/ta- 
ragium, as the profits that ariſe from the altar 4, 


ALL tithes are due, of common right, to the parſon or rector of 
the pariſh where they ariſe; but, by endowment or preſcription, they 
may become due to the vicar; and the parſon of one pariſh may pre- 
{cribe to have tithes ſeparately, and divided in the pariſh of lf ih 
If a parſon or vicar let his glebe-lands, and does not grant the tithes 
thereof, the leaſee ſhall pay tithes of them; and if a parſon ſells the 
corn growing upon his glebe, the buyer ſhall pay to him the tithe 
of the ſame :. | | 


Ir a parſon ſows his glebe, and dies, the executor ſhall have the 


corn ſown by his teſtator, but he ſhall pay tithe to the ſucceſſor. 
The tithes, and other profits arifing during the vacancy, belong to 
| CG the 


4 Coke 2. 


rep. 43. 11. 
rep. 13. 


of men (other than 


b 2 Edw. VI. 
c. 13. Coke 
2. inſt. 649. 


© Coke ibid. 


d 1. Roll. 
abr. 643. 


e Coke 11. 
rep. 14. 


Coke 2. 
inſt. 647. 


b Coke 2. 
inſt. 642. 


© 1 Roll. abr. 
649. 

d Deg. par- 
ſons council, 
part 2, c. 13, 


e2 Ed. VI. 
1 


f Coke 2. 
inſt. 65 1. 


2 Coke ibid. 
653. 31H. 
VIII. — 13. 


b Coke ibid; 
655. 

113 Ed. VI. 
C. IO, 


Tir. VIII. Obſervations on the Law of England, S. JT 


the ſucceſſor ; extra-parochial tithes belong to the king, which is the 
caſe in ſeveral forreſts . 


Woo is tithable, becauſe it is of annual growth, tho' it is not of 
annual payment: it is a predial and great tithe, due of common 
right, but between parſon and vicar it has ſometimes been conftrued 
a ſmall tithe, and to belong to the vicar; but, if the timber is of 20 
years growth, or above, or if it is for other uſes, to one's houſe or ground 
in the ſame pariſh, it is not tithableb. When it is tithable, it muſt 
be ſet out, while ſtanding, by the tenth acre, pole or perch, and 
when cut down, by the tenth faggot or billet. Wool is. a mixed 
and ſmall tithe, it is no doubt due when clipt; but it is likewiſe pay- 
able out of the wool of ſheep killed and ſpent in the houſe, and of 
rotten ſheep which die. The manner of payment of tithes, is for 
the moſt part governed by the cuſtom of each pariſh. _ 


IT is provided by the ſtatute, That every ſubject ſhall, without 
fraud, yield and pay all predial tithes in kind, © as hath of right been 
<« yielded and paid within 40 years before the act, or of right and cuſ- 
tom ought to have been yielded and paid.” This relates to a rightful 
cuſtom, De modo pines z and, if any carries away the tithes, be- 
fore he has juſtly divided and ſet forth the ſame, or otherwiſe agreed 
for them, he ſhall forfeit treble the value of ſuch tithes fo taken 
away ; and it ſhall be lawful to the eccleſiaſtical geg to view and 
ſee the tithes juſtly ſet forth, and the ſame quietly to carry away“. 
And, by the are act, it is ordained, That all barren heath, or waſte 
ground, that ſhall be improved into arable ground or meadow, ſhall 
not, till after the term of ſeven years, pay tithes for corn or hay 
growing thereon. 


IT is likewiſe thereby provided, © That no perſon ſhall pay tithes 


te for any lands, which, by the laws of the realm, or any privilege or P 


ce preſcription, are not chargeable with tithes, or that he was diſcharg- 
« ed of by any compoſition real. Hence tithes ſhall not be paid of 
any thing that is of the ſubſtance of the ys. as turf, faggots, 
iron, lead, &c. nor of cattle that manure the ground. | 


By preſcription, the orders of the Ciſtertians, Templars and Hoſpi- 
tallers, were exempt from tithes of lands in their own hands, which 
privilege was granted to them by the council of Lateran, and is 
continued to the owners of thoſe lands, by preſcription, if they 
have not been in uſe of payment of tithes: the preſcription here un- 
derſtood is, time out of mind of man; which takes place likewiſe 
as to the modus decimandi, where lands were given in ſatisfaction of 
the tithes s. eng 


CoMposITION real for the tithes, viz. where a recompence is 
given to the parſon, &c. regulates the payment of the ſame; and 
muſt be, by the parſon, patron and ordinary, whether before the 
time of memory, or within it, but does not bind the ſucceſſor be- 
yond 21 years, or three lives i. | 
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PERSONS regularly ought to be ſued in the eccleſiaſtical courts, for 
ſubtracting or withdrawing their tithes, by the foreſaid act, in a ſuit 
of the nature of a ſpoliation. But a writ of advowſon lies, De advo- 


cutione decimarum, for the tithe is the profit of the church; and if 


the tithes are taken away, the advowſon is of no effect: or, if the 
queſtion is touching the lands being diſcharged of tithes, or concern- 
ing the modus decimandi, or whether the place, out of which the 
tithes do ariſe, be in this or that pariſh, &c. a prohibition will be 
granted to bring the cauſe before the temporal court*, 


SMALL tithes of, or under the yearly value of 40 ſhillings, from 
any one perſon, may be recovered within 20 days after demand, and 


two years after due, before two Juſtices of peace, who may deter- 


mine the caſe in writing, with coſts, not exceeding 10 ſhillings ; 
with liberty of. appeal to the quarter-ſeſſions, whoſe judgment is fi- 
nal, and the cauſe cannot be removed by a certiorari; but, if the 


_ defendant inſiſt on a modus decimandi, and give ſecurity for coſts and 
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ordinary, tho not by preſcription; and the inhabitants o 


damages in the courts above, the juſtices ſhall not proceed. 


A modus decimandi, above deſcribed, aroſe at firſt from a real com- 
poſition, which is loſt ; ſo that the party is forced to claim by pre- 
{cription. It is ſuppoſed to have been the full value of the tithe, at 
the time of the original compoſition This may be diſcharged ſe- 


veral ways, and the tithes become due in kind; as where the land is 


converted to other uſes, or the thing altered or deſtroyed, for which 


the modus was paid, or by non-payment of the ' conſideration, or by 


payment of tithes in kind ©, 


A cusToM or preſcription, De non decimando, or to be diſcharged 
abſolutely of tithes, and to pay nothing in lieu thereof, regularly 
cannot take place, but ſometimes it does. Thus, the king ſhall pay 
no tithes, but his leſſee ſhall pay them, even for the antient demeſ- 


nes of the crown. Thus likewiſe ſpiritual perſons, and ſpiritual 


corporations, as dean and chapter, may preſcribe by the common 
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law, De non decimando, becauſe they are capable of tithes, and they 


are not taken from the church. But it is a general rule, that a lay- 


man cannot preſcribe, by the common law, De non decimando, tho 
his lands may be diſcharged by way of retainer: however, he is ca- 
pable of a diſcharge of tithes, by grant from the parſon, yrs and 
a county, 
Hundred, or any part of it, may preſcribe, to be free from tithes of 
any particular thing, due by cuſtom only, as wool, milk of ews, 
Sc. ſo that there be a competent livelihood for the, parſon beſides; 
for, as ſuch tithes are due by cuſtom only, they may be diſcharged 
likewiſe by cuſtomè. - . 


By act of parliament, the king and all perſons, their heirs and 
aſſigns, who have, or ſhall have lands, &c. that belonged to the 
monaſtries, and other religious houſes, diffolved, ſhall enjoy them 
diſcharged of the payment of tithes, in as large a manner as the ab- 
bots, &c. enjoyed the ſame at the day of the diſſolution f. 
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ON. may ceaſe to be parſon of a church; 1. By death. 2. By 


ceſſion, vi. by taking a ſecond benefice with cure of ſouls*. 3. By 
creation; for when the parſon is made a biſhop, his benefice regu- 
larly is void after his conſecration, but he may retain it by diſpenſa- 
tion, as above. 4. By reſignation to the ordinary, but tis in his 
diſcretion to accept or refuſe the reſignation . 5. By deprivation, 
either for cauſes impoſed by ſtatute-law, in which caſe there needs 
no ſentence declaratory in the eccleſiaſtical court; or for cauſes by 
the canon law, as where ſentence of deprivation is given in the ſpiri- 
tual court for adultery, drunkenneſs, dilapidation, &c 4, 


 Axxnars, or firſt-fruits, after the incumbent's death, originally 
payable to the pope, never took place in England, except in archbi- 
ſhoprics and biſhoprics, and, as to theſe, were aboliſhed by ſtatute ; 
for other wiſe thoſe of other benefices would likewiſe have been taken 
away, if they had obtained, the intent of the a& having been to with- 
draw from the pope all advantage of eccleſiaſtical [aches In inEngland, 
as the king had thrown off his ſupremacy e: but the very next year, 


the firſt-fruits, and tenths of all benefices, were introduced and an- 


nexed to the crown f; and the year for payment of the firſt-fruits is 
declared to begin immediately from the avoidance, and the new in- 
cumbent is intitled to all the other fruits of the benefice, in time of 
the vacations, 'Thus the annat, or firſt-fruits, were quite otherwiſe 
applied'in England, after the reformation, from what they were with 


us; and at'laſt, they were given, to ſupply the livings of the poor 


clergy, by queen Anne l. 


A CuraATE, is he who. repreſents the parſon or vicar, and offici- 
ates in his ſtead, he ought to be licenſed by the biſhop. There are 
perpetual as well as temporary curates, vig. where all the tithes and 
profits are appropriated, and no vicar endowed. 'The impropriators 
are obliged to find curates, and ſome of them have certain portions 
of the tithes ſettled upon them. The biſhop may appoint to a cu- 
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ipends. N 


rate (of a parſon or vicar non-reſident) a ſtipend, not exceeding 50 1. 


yearly, nor leſs than 20 /*, 


Evexy parſon, vicar or curate, has a pariſh-clerk under him, who 5 


was formerly a real clerk, but now is commonly a layman, he is 
choſen by the miniſter for the time being, and is aſſiſtant in perform- 
ing divine ſervice. The law looks upon him as an officer for life, 
and to have a freehold in his place, and not as a ſervant *. 


| Ov law, in the matter of tithes, differs in many reſpects from 


the law of England: for, 1. We have no tithes of wood or hay, the 


great tithes with us being only of corns. 2. As to the ſmall tithes, 


which we call vicarage-tithes, they are all other tithes, except theſe 


of corns, and much fewer things are ſubject thereto than in England, 
and non-payment of them, during the years of preſcription, vi. for 
40 years, liberates from the ſame. 3. e 
for tithes, that can bind the ſucceſſor. 4. Payment of tithes, by a 


modus decimandi, is not uſed with us; nor would it avail, that one, 
and his authors or anceſtors, were accuſtomed, time out of mind, to 


pay a conſideration for his great tithes, to regulate the payment, in 
| time 


3. There is no real compoſition 


3. A pariſh- 


clerk formet- 


ly a real 


clerk, now a 
layman. 


54. The ma- 
terial points 
in which the 
law of Scot- 
land differs 

from that of 
England, in 
tithes, and 

matters relat- 
ing thereto, 


* 
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time coming ; for the party intitled to the tithes may recur to them, 


in kind, after inhibition uſed againſt the heritor. 5. All perſons, 
liable in payment of tithes, 13 get the ſame valued at an yearly 
fate in money, by an action beforè the court of commiſſion; and in 


moſt places the ſuperplus tithes, over and above the miniſter's ſti- 


5. Appropriation, or impropriatlon of tithes, 
us in lands feued out, with the tithes for a certain feu- duty, payable 
for ſtock and tithe, of which I have diſcourſed largely in the fore- 


pends, may be purchaſed at the ſtatutory price, which cannot ex- 


ceed nihe * 47 1 with deduction of the king's annuity, and 


of the king's eaſe, if the tithes were in uſe ok bo by rental bolls. 
| n 


es only place with 


going title, and likewiſe of the immunity granted to the foreſaid 
three orders. 7. Laymen, at this day, may preſcribe a right to their 
owh, or other mens tithes, by infeftment in the ſame, with uninter- 
rupted poſſeſſion for 40 years. 8. Stipends may be aſſigned to all 
miniſters out of the tithes, by decrees of modification and locality, 


on ſuits for that putpoſe, at their own inſtance, where they are not 


1. Tacks, of 


their own 


nature, per- 


ſonal, but 
made real by 
ſtatute; how 
far, in ſome 
reſpects, {till 
conſidered as 
perſonal 


2. Tacks not 
good againſt 
the ſuperiors, 
when the 


in poſſeſſion of the parſonages, but only in uſe of receiving a tithe- 


rate for the tithes; or at the inſtance of the patrons, where the in- 
cumbents are in poſſeſſion: of the parſonages. And, laſtly, Proſecu- 
tions for withdrawing of tithes, are never with us before ſpiritual 
courts or church-judicatofies, but ought regularly to be ſued before 
the temporal judges orditiary,. 472. the ſheriffs of ch 

ties where the parties live, or before the court of ſeſſion. 


„ 
Tacks or Leaſes, Rentals, Warning and Remving. 
' SECTION * Tacks or Leaſes for Years. © | 
ACR or leaſes, of their own nature, are only perſonal, be- 


ing contracts of location, whereby ſubjects are let for a term 
of years, or life, for a tack-duty. This, by the common law, and 


e reſpective coun- 


nature of the thing, infers only a perſonal obligation upon the re- 


ſpective parties, but cannot affect their ſingular ſucceſſors. But, b 


; .DUL | © 
pecial ſtatute *, with us, tacks or leaſes are made real and effectual 


againſt ſucceſſors in the lands, and ſo may be conſidered as a ſervi- 


tude thereon. The ſtatute is expreſsly in favour of the 2 that 


labour the ground, and therefore a tack of the rents of an eſtate in 


P. 1449. 
C. 18. 


tenandry are not within it, being in effect but an aſſignment to the 


rents; but tacks of houſes for habitation, or of other ſubjects, tho 
not rural tenements or farms; do come under it, and ſo are ef- 


fectual againſt even onerous ſingular ſucceſſors, tho it ſeems to have 


been found otherwiſe in the tack of an houſe b. For the ſtatute not 
only ſecures thoſe that labour the ground, but likewiſe all others that 


ſhall take lands: and Lands, in the general acceptation, include 


Houſes, nd therefore the ſtatute extends to tacks of all ſubjects hav- 


ing relation to lands, as of a ſalt-pan, coaliary, mine, &c. 


 Tars ſtatute takes no place, when the lands fall in the ſuperior's 
hands, by ward formerly, and by non-entry; becauſe then - 5th re- 


turn to the ſuperior, free of the yallal's deeds, during which time, 
: however, 


b Fount. 


Feb. 5. 1680. 
Rae. 
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however; they do not run, but are ſuſpended, and vulgarly ſaid to 2 open to 


Sleep; but the ſuperior cannot remove the tenant till the Whitſun⸗- 

LO day next after the fee opens to him 

Tacks only become real by poſſeſſion attained thereon ; ſo that 3. Poſſeſſion 

if a ſingular ſucceſſor is infeft in the lands, before the tackſman en- — % 
ters to the poſſeſſion, in virtue of the tack, it will not defend him; =” * 

and, in competition between tackſmen, he that gets the firſt poſſeſ- 

ſion is preferable; and tacks ſtil] remain perſonal in this reſpect, that a 

backbond, granted by the tackſman, will be effeQtual againſt his ſin- 

_ ſuoceſſor therein; whereas fingular ſucceſſors, in real rights of 

ands, are not liable to the perſonal backbonds, or obligations by 

their authors; but tacks are only made real as to the ſingular ſucceſ- 

ſors in. the lands, but, in all other reſpeQs, are ſtill perſonal rights 


b Jan. 1. only b. 
1668. Forbes. y | 


— — — — 1 — 
— 
IE. —̃ Oo ot = * 


— — ——— 
—— 


— 
— 
— 5 
— 


Possxss tox upon a tack is ſimilar to ſeiſin of lands; it perfects the 4. Poſſeſſion 
right, and makes it real. Hence, if a tackſman, having power to Lern 7. — 
aſſign or ſubſet the lands, executes ſuch deeds, yet, if afiy of his 55 of lands. 
| _ creditors adjudge the fame from him, before the aſſignee or ſub-tackſ- | 

* Noy, 16. man attains the poſſeſſion, the adjudger will be preferable ; becauſe 

ba. the adjudication fully diveſts the tackſman, before the rights from him 
were compleated by poſſeſſion, and the fame requiſites are neceſſary 
to the tranſmiſſion of rights that are to their conſtitution. 


. ee Lat ——————— Ee es 
—— 3 * 2 K 
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WxiTixG is effential to tacks for more than one year; ſo that 5. writing 
tho it is verbally. agreed for more, and the tenant enters to poſſeſs, {nal to 
| . e 3 8 1 . tacks beyond 
a july g. yet the heritor or he may, at any time theteafter, reſile % A writ- a year; the b 
2636, Keith. ten tack requires no certain form; for, if the thing let, the time of * * of 
the entry, the time of endurance, or iſſue, and tack-duty, are certain, whey 
the tack is good, tho' only by way of minute, to be thereafter ex- 
tended. If no entry is ſpecially mentioned, it is preſamed the next 
© Decem. 4. term after the date:. A tack without an iflue, or limitation of time 
1629. Oli of endurance, is void as to onerous ſingular ſucceſſors in the lands, 
8 but will affect the letter and his heirs, as importing an obligation not 
to remove the tenant or his heirs. The like holds when the leaſe 
wants a tack- duty; it is null as to onerous ſingular ſucceſſors, but good 
againſt the letter and his repreſentatives, and gratuitous ſingular ſuc- 
F july 26. ceſſors in the lands , and will affect them by the warrandice ex- 


6 x . . 

e preſt or implied. | 

June 20. . So VM 5 5 
1629. Keith. Tp the tack is for an eluſory tack-duty, or has an exorbitant tet- 6. A tack null 


167 1 mination, as for ſome thouſands of years, whith may be longer than mY mm 

gomery. the world ſhall laſt, the tack is void as to onefous fingulat ſucceſſors ſors, if for 
in the lands; becauſe, in both caſes, it deviates from the nature of a an eluſory 
tack ; and, in the firſt caſe, is truly a gratuitous grant of the poſſeſſi- fuck. drt. r 
on, and in the ſecond it is of the nature of a conveyance of property, tant term of 
which muſt be accompliſhed by infeftment ; and the ſtattite only ſe- endurance. 
cures tacks that have a Mail or rent, which-muſt be real, and not i- 

K maginary, and an iſh or iſſue, in a proper ſenſe, at which the heritor 

may have the free uſe of his property; theſe obligations, however, 
are effectual againſt the granter and his heirs, tho', by the civil law, 

4. . . they would ſeem to be ſimply void *, as not coming up to the contract 


of 


7. If the 
tackſman is 
allowed to 
retain the 
whole duty, 
the tack void 
as to ſingu- 
lar ſucceſſors. 


8. A proviſo, 


making part 
of the tack- 
duty payable 
to a creditor, 
not good a- 
gain ſingu- 
lar ſuccellors, 


9. Is retenti- 
on of a part 
of the tack- 
duty good 
againſt ſingu- 
lar ſucceſſors, 
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of location: but, with us, all obligations, tho' not within any of the 
regular contracts, are good againſt the perſon obliged, and his heirs, 
or gratuitous aſſignees, as hath been formerly ſhown, and farther 
appears, from the above-quoted deciſion *, 


Tack s are only real and effectual againſt ſingular ſucceſſors, the 
tackſman paying the tack-duty to them, as the old ſtatute bears ; and 


therefore proviſions in the tack, allowing the tackſman to retain the 


tack-duty for payment of a ſum due to him, or even the expences 
laid out by him in repairing the ſubject let, are void as to purchaſers 


or adjudgers ; becauſe, in that caſe, there is no tack-duty which is 


efſential to all tacks: nor will a clauſe, making the rent payable to 
any creditor of the letter, be ſuſtained againſt his onerous fingular 


ſucceſſors, thoſe being merely perſonal, which cannot affect the right 
of fee. X - 


a July 26, 
1631. | 
Creighton, 


Ir there remains ſtill a tack-duty, payable to the heritor, tho ſmall, 


it may ſeem, that the ſame will ſupport a clauſe of retention of the 


remainder, in favour of the tenant, during the definite years of the 


tack, as hath been more than once found ©; which muſt have pro- 
ceeded on this ground, that the heritor might have let the lands for 
that ſmall tack-duty, which would be good againſt a ſingular ſuc- 
ceſſor; and where, in the body of the tack, the tenant is allowed to 
retain the ſuperplus, it may ſeem equivalent : but a proviſion in the 
tack, making part of the tack-duty payable to an extraneous credi- 


tor of the letter, could not be fupported on that ground, after the 


letter is diveſted of the lands : for, as above, that would only be, in 
effect, an aſſignment of ſo much of the rent to the creditor, which 
could not operate in prejudice of the heritor's ſingular ſucceſſor, more 
than if the whole were payable to ſuch creditor ; and the old ſtatute 
is only in favour of the tenants, and therefore cannot create a real 
right to the creditor, to whom part of the rent is made payable in 
diſcharge of his debt, and non but a real right is good againſt 
onerous ſingular ſucceſſors in the land. * SY 


TuIs retention, even in favour of the tenants, may juſtly be doubt- 
ed ; for the maſter's allowing the tenant to retain part of the rent, is 
as much perſonal, as when the whole is retained; and truly it is, in ef - 
fect, an aſſignation of the rent to the tenant, and cannot avail after the 
granter is denuded, and it would unſecure purchaſers, there being no 
record of tacks ; and tho' they ought to inquire into the circumſtan- 


e June 15. 
1 
Thomſon. 
June 27. 
1674. Pea- 
cock. Decem. 
11. 1677. 
Oliphant, 


ces of the lands, and tacks thereof, yet their omiſſion cannot give - 


tacks the force of rights of lands, which can only be by infeftment. 
Thus the old ſtatute bears, That the tenants ſhall pay to the 2 


ſuch Iike mail as they took the lands for, which ſurely muſt import that 


they ſhall pay the whole real rent, without regard to ſuch clauſe of 
retention; for, unleſs the tenant pay the rent, which, by the tack, 
he was bound to pay to the heritor, or to retain to himſelf, by his 
conſent, the purchaſer of the lands cannot be ſaid to receive the whole 
rent. ſtipulated in the tack, which, by the foreſaid clauſe in the old 


ſtatute, he is plainly intitled to. 


THERE 


june 18. 
1680. Hume. 
Jan. 3. 1670. 
lord Binnie. 
b July 16. 
1670. Duff. 
Feb. ult. 


1637. Hume. 


© Spotſw. 
(tacks) Roſs. 


4 Arg. 7. 
Jan. 1748. 
Atchieſon. 
obſerv. by 
Falc. N. 426. 


e Craig, lib. 
2. dieg. 10. 
§ 6. Jan. 
1734. Hume. 


Tir. IX. Tacks or Leaſes for Yeats. 97 


THERE is no doubt, but ſuch proviſos would be good againſt aſſig- 
nees to the rents, or arreſters of them; becauſe the tenant, by the 
clauſe of retention, has a prior right, which cannot be defeated by 
the ſubſequent perſonal deed of his debtor, and the arreſtment can 
only affect the rents that are due to the heritor : and, for the ſame 
reaſon, if, by the tack, the duty is payable to a third perſon, he will 
be preferable to poſterior aſſignees or arreſters; becauſe he has the 
firſt complete right, for it needs no intimation, being in the body 
of the tack, | 


Tacks are, ſtricti juris, to be ſtrictly interpreted; becauſe one is 
diveſting himſelf of the power of adminiſtration of his own eſtate, 
which therefore muſt be taken in the preciſe terms he gives it : 
hence, if the tack is not granted to the tenant and his aſſignees, or 
contain expreſs power to aſſign, no aſſignation can be granted of it, 
even tho' it bear to ſubtenants* : but, if it is a liferent-tack, it im- 
plies a power of aſl ning, tho' not _— if aſſignees are not ex- 
cluded >; or, if it be for a long term, as divers nineteen years ; for, in 
ſuch caſe, it, in ſome meaſure, reſembles a property, to which a pow- 
er of diſpoſal is incident. . 


Bur it may be juſtly doubted, if this holds as to tacks of houſes for 
habitation, fince the reaſons for denying a power of aſſigning in ru- 
ral leaſes, as farms, do not ſeem to hold in theſe ; for it is indifferent 
to the heritor of a houſe what tenant poſſeſſes it, the landlord being 
bound to uphold it; and accordingly the court of ſeſſion ſeem to 
have found !. | 


Wurkx the tack is not to aſſignees, the aſſignation is only void, 
and the right of the tack returns to the cedent : but if the right can- 
not return to the cedent, the tack itſelf becomes void : thus, a tack, 
granted to a ſingle woman, not bearing aſſignees, becomes void by her 
marrying ; becauſe ſuch marriage is a legal aſſignation of the benefit 
of the tack to the husband during the marriage; nor can the wife re- 
tain the tack excluſive of the husband; therefore, of neceſſity, the 
tack itſelf muſt become void, in the ſame manner as in the common 


caſe the aſſignee's right is null, for the heritor cannot be compelled 


to admit the husband for tenant, more than any other aflignee*. But 


to. Such pro- 
viſos good a- 
gainſt arreſt · 
ers of the 
rents, or aſ- 
ſlgnees to 
them. 


11. Tacks 
ſtricti juris; 
do not regu- 
larly extend 
to aſſignees, 


unleſs ex- 


preſt; the 
aſſignation, 
not autho- . 
riſed by the 
tack, only 
void. 


12. Are tacks 


of houſes aſ · 


ſiguable. 


13. Does a 
tack, not 
bearing aſlig- 
nees, fall by 
a tackſwo- 
man's mar- 


rying. 


if, by the marriage- articles, the tack is reſerved to the wife, exclu- 


ſive of the husband's ius mariti, or power of adminiſtration, the caſe 
would alter, ſince the reaſon for the tack's becoming void would 


then ceaſe. 


Ax aſſignment of a tack aſſignable does not free the tackſman of 
the obligations he lies under by the tack; but the aſſignee, by his 
own conſent and poſſeſſion, becomes likewiſe ſubject thereto: and 
therefore it is optional to the heritor either to inſiſt againſt the origi- 
nal tackſman, or the aſſignee, for the rent: but if the firſt aſſignee 
ſhall transfer the tack to another who enters to the poſſeſſion, he can 


be no longer liable for the rent which falls due thereafter ; becauſe 


he was only anſwerable for the rent, on account of his right and poſ- 
ſeſſion, from which therefore he muſt be free when that ceaſes, as it. 
fully does by the tranſmiſſion ; whereas the original tackſman remains, 


14. Aſſigna- 
tion of a 
tack aſſign- 
able does 
not liberate 
the tackſman 
from the 
preltations 
in the tack. 
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7. If the 
tackſman is 
allowed to 
retain the 
whole duty, 
the tack void 
as to ſingu- 
lar ſucceſſors. 


8. Aproviſo, 


making part 
of the tack- 
duty payable 
to a creditor, 
not 12 a- 
gainſt ſingu- 
lar ſuccellors, 
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of location: but, with us, all obligations, tho' not within any of the 
regular contracts, are good againſt the perſon obliged, and his heirs, 
or gratuitous aſſignees, as hath been formerly ſhown, and farther 
appears, from the above-quoted decifion'*. 


Tacks are only real and effectual againſt ſingular ſucceſſors, rhe 
tackſman paying the tack-duty to them, as the old ſtatute bears ; and 
therefore proviſions in the tack, allowing the tackſman to retain the 
tack-duty for payment of a ſum due to him, or even the expences 
laid out by him in repairing the ſubject let b, are void as to purchaſers 
or adjudgers ; becauſe, in that caſe, there is no tack-duty which is 
eſſential to all tacks: nor will a clauſe, making the rent payable to 
any creditor of the letter, be ſuſtained againſt his onerous fingular 


ſucceſſors, thoſe being merely perſonal, which cannot affect the right 
of fee. 4 | 


it may ſeem, that the ſame will ſupport a clauſe of retention of the 
remainder, in favour of the tenant, during the definite years of the 
tack, as hath been more than once found ©; which muſt have pro- 
ceeded on this ground, that the heritor might have let the lands for 
that ſmall tack-duty, which would be good againſt a fingular ſuc- 
ceſſor; and where, in the body of the tack, the tenant is allowed to 
retain the ſuperplus, it may ſeem equivalent : but a proviſion in the 
tack, making part of the tack-duty payable to an extraneous credi- 


tor of the letter, could not be ſupported on that ground, after the 


letter is diveſted of the lands : for, as above, that would only be, in 
effect, an aſſignment of ſo much of the rent to the creditor, which 
could not operate in prejudice of the heritor's ſingular ſucceſſor, more 


than if the whole were payable to ſuch creditor ; and the old ſtatute 


is only in favour of the tenants, and therefore cannot create a real 
right to the creditor, to whom part of the rent is made payable in 


_ diſcharge of his debt, and nothing but a real right is good againſt 


9. Is retenti- 
on of a part 
of the tack - 

duty good 
againſt ſingu- 
lar ſucceſſors, 


ſuch like mail as they took the lands for, which ſurely muſt import t 


onerous ſingular ſucceſſors in the land. 


a July 26. 


1631. 


Creighton, 


{ 


Ir there remains ſtill a tack-duty, payable to the heritor, tho ſmall, 


c June 15. 


1664, _ 
Thomſon, 
June 27. 
1674. Pea- 
cock. Decem. 
1h „ 
Oliphant. 


Tus retention, even in favour of the tenants, may juſtly be doubt- 


ed; for the maſter's allowing the tenant to retain part of the rent, is 
as much perſonal, as when the whole is retained; and truly it is, in ef- 
fect, an aſſignation of the rent to the tenant, and cannot avail after the 

anter is denuded, and it would unſecure purchaſers, there being no 
record of tacks ; and tho they ought to inquire into the circumſtan- 


Thus the old ſtatute bears, That the tenants ſhall pay to the bes oo 


at 
they ſhall pay the whole real rent, without regard to ſuch clauſe of 


retention; for, unleſs the tenant pay the rent, which, by the tack, 


he was bound to pay to the heritor, or to retain to himſelf, by his 
conſent, the purchaſer of the lands cannot be ſaid to receive the whole 
rent ſtipulated in the tack, which, by the foreſaid clauſe in the old 
ſtatute, he is plainly intitled to. — — 


THERE 


ces of the lands, and tacks thereof, yet their omiſſion cannot give 
_ tacks the force of rights of lands, which can only be by infeftment. 


2 June 18. 
1680, Hume. 
Jan. 3. 1670. 
lord Binnie, 
b July 16. 
1670. Duff. 
Feb. ult. 
1637. Hume. 
< Spotſw. 
(tacks) Roſs, 


4 Arg. 7. 
Jan. 1748. 
Atchieſon. 
obſerv. by 
Falc. N. 426. 


Nr. . m 0 Leaſes for Yeats. 


THERE is no doubt, but ſuch proviſos would be good againſt aſſig- 
nees to the rents, or arreſters of them; becauſe the tenant, by the 
clauſe of retention, has a prior right, which cannot be defeated by 
the ſubſequent perſonal deed of his debtor, and the arreſtment can 
only affect the rents that are due to the heritor : and, for the ſame 
reaſon, if, by the tack, the duty is payable to a third perſon, he will 
be preferable to poſterior aſſignees or arreſters; becauſe he has the 


firſt complete right, for it needs no intimation, being in the body 
of the tack, | 


Tacks are, ſtricti juris, to be ſtrictly interpreted; becauſe one is 
diveſting himſelf of the power of adminiſtration of his own eſtate, 
which therefore muſt be taken in the preciſe terms he gives it : 


hence, if the tack is not granted to the tenant and his aſſignees, or 
contain expreſs power to aſſign, no aſſignation can be granted of it, 


even tho' it bear to ſubtenants® : but, if it is a liferent-tack, it im- 


plies a power of aſſigning, tho' not _— if aſſignees are not ex- 
cluded ; or, if it be for a long term, as divers nineteen years ©; for, in 


ſuch caſe, it, in ſome meaſure, reſembles a property, to which a pow- 


er of diſpoſal is incident. 


Bur it may be juſtly doubted, if this holds as to tacks of houſes for 


habitation, ſince the reaſons for denying a _ of aſſigning in ru- 
ral leaſes, as farms, do not ſeem to hold in theſe ; for it is indifferent 
to the heritor of a hquſe what tenant poſſeſſes it, the landlord being 


Wurkz the tack is not to aſſignees, the aſſignation is only void, 
and the right of the tack returns to the cedent : but if the right can- 
not return to the cedent, the tack itſelf becomes void : thus, a tack, 


granted to a ſingle woman, not bearing aſſignees, becomes void by her 


marrying ; becauſe ſuch marriage is a legal aſſignation of the benefit 
of the tack to the husband during the marriage; nor can the wife re- 


_ tain the tack excluſive of the, husband; therefore, of neceſſity, the 


e Craig, lib. 
2. dieg. 10. 
§ 6. Jan. 
1734. Hume. 


tack itſelf muſt become void, in the ſame manner as in the common 
caſe the aſſignee's right is null, for the heritor cannot be compellgd 
to admit the husband for tenant, more than any.other aſſignee :. But 


ſive of the husband's jus mariti, or power of adminiſtration, the caſe 
would alter, ſince the reaſon for the tack's becoming void would 


then ceaſe. _ 


Ax aſſignment of a tack aſſignable does not free the tackſman of 
the obligations he lies under by the tack; but the aſſignee, by his 
own conſent and poſſeſſion, becomes likewiſe ſubject thereto: and 
therefore it is optional to the heritor either to inſiſt againſt the origi- 
nal tackſman, or the aſſignee, for the rent: but if the firſt aſſignee 
ſhall transfer the tack to another who enters to the poſſeſſion, he can 
be no longer liable for the rent which falls due thereafter ; becauſe. 
he was only anſwerable for the rent, on account of his right and poſ- 
ſeſſion, from which therefore he muſt be free when that ceaſes, as. it. 


W 


to. Such pro- 
viſos good a- 
gainſt arreſt - 


ers of the 


rents, or aſ- 
ſignees to 
them. 


11. Tacks 
ſtricti juris; 
do not regu- 


larly extend 


to aſſignees, 
unleſs ex- 
preſt; the 
aſſignation, 


not autho- 


riſed by the 
tack, only 
void. 


12. Are tacks 
of houſes aſ · 


ſiguable. 


bound to uphold it; and accordingly the court of ſeſſion ſeem to 
have found “. 5 


13. Does a 
tack, not 
bearing aſlig- 
nees, fall by 
a tackſwo- 
man's mar- 


rying. 


if, by the marriage- articles, the tack is reſerved to the wife, exclu- 


14. Aſſigna- 
tion of a 
tack aſſign- 
able does 
not liberate 
the tackſman 
from the 
preltations 
in the tack. 


fully does by the tranſmifſion ; whereas the original tackſman remains 
B b 


Vo. II, 


ſtill 
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15. Nor ean 
tackſmen 
ſubſet, unleſs 
impowered 


by the tacks. 


ſhall afterwards appear. 


16. Tacks 
not aſſignable 
may be ad- 
judged; this 
limited 
where aſſig- 
dees are ex- 
preſsly ex- 
cluded. 


17.Subtacks; | 
the ſubtenant 


hable to the 
heritor for 
the rent, ex 
cept ſo far 
as, bona fide, 
id to the 
Tal 
tackſman. 


ſignment does not liberate the principal tackſman at the hands of the 


than in rentals; which is otherwiſe in 
_ clauſe, as ſhall be ſhown hereafter. 


ſtill bound, in terms of his obligation in the contract or tack ; but 
if the aſſignee grants a ſubtack, he poſſeſſes by the ſubtackſman, and 
ſo remains ſubject to the heritor in the rent *, and, while the aſſig- 
nation continues in his perſon, he is liable to all the preſtations in- 
cumbent upon the original tackſman b. - 


For the ſame reaſon that a tack, not bearing to aſſignees, cannot 


be aſſigned, except in the above-mentioned caſes, ſo neither can ſuch | 


tack be ſubſet, unleſs it bear to ſubtenants, or expreſsly contain a 
power to ſubſet, or to output and input tenants *© ; becauſe the he- 
ritor is not obliged to admit ſubtenants into the poſſeſſion, more 
than he could aſſignees; and, as was juſt obſerved, the aſſignation 
does not free the original tackſman from the tack; more than a ſub- 
ſet does; fo that, as to the heritor's intereſt, there is not a material 
difference between an aſſignation and ſubſet, tho' there is ſome, as 


a — 
2 


| NoTw1THSTANDING that tacks are not aſſignable without an ex- 


preſs power, yet they are adjudgible ; ſo that a judicial aſſignation 


will carry them, tho' a voluntary one will not ; for all valuable 


intereſts that one has muſt be affectable for payment of his debts : 


but if, by the expreſs terms of the tack, aſſignees are excluded, the 
court of ſeſſion found it not adjudgible * ; fo that the rule, Expreſſa 
nocent, non expreſſa non nocent, takes place in this caſe ; and the addi- 
tional proviſo of the parties greatly ſtrengthens the proviſion of law. 


And it would ſeem, for the ſame reaſon, iz. the determinate intention 


of parties that the tack ſhall be perſonal, that ſuch tack ſhould be void- 
ed by a voluntary aſſignation, in the ſame manner as a rental; and 
that it ſhould not deſcend to heirs, unleſs they are mentioned, more 
the caſe of tacks without ſuch 


A SUBTACK is © a tack of the lands contained in the principal tack 
ce let to another, who becomes tenant to the principal tackſman.” It 


2 Nov. 24. 
1674. Paton, 


b July 8. 
1626, Turn- 
bul. 


© Jan, " 
1672. lady 
Binnie. 


requires the ſame ſolemnities that a principal tack does, and therefore 


is null, if wanting a tack-duty, or not bearing a particular iſſue, but 
to endure till a ſum is paid: nor will a ſubtack be good, unleſs the 
principal tack bear a power to ſubſet, as above; but, in ſuch caſe, 
tho it will not be ſuſtained as a ſubtack, yet it may as an aſſignati- 
on of the tack, if the principal tack was aſſignable . This ſeems to 


import, that tho a Her to aſſign will imply a power to ſubſet, as 
a 


being the leſs, yet that a power to ſubſet will not infer a power to 
aſſign; and indeed it was expreſsly ſo found *; tho, as above, an aſ- 


hexitor, more than a ſubſet does. This ſhews that tacks are ſtrictly 


to be interpreted, and limited to their preciſe tenor. 


SUBTACKS may be granted by the principal tackſman, who has 
either a power to ſubſet, or output and input tenants, or where the 


_ tack is granted to him, and his aſſignees or ſubtenants. The ſub- 


lation from the heritor, of his rent to the tenant, he is free, at 


tenant 1s only tenant to the principal tackſman, but not to the heri- 


tor ; and therefore, if he. make payment bona fide, without interpel- 
the in- 
ſtance 


e July 8. 
1673. Mont- 
gomery. July 
27. 1673. 
idem. 

f jan. 3. 
1672. lady 
Binnie. 
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ſtance of the heritor; but otherwiſe, tho' the heritor has not directly 
any perſonal action againſt the ſubtenant, with whom he did not 
contract, yet the fruits and goods on the ground being hypothecated 
to the heritor, the ſubtenant, as intermeddler therewith, is liable 
for the rent, in the ſame manner as if they had remained with the 
principal tackſman; ſo that, in virtue of the hypothec, the heritor 
may recover from the ſubtenant the whole rent due to himſelf, tho 
perhaps the principal tackſman had ſubſet the lands for a leſs rents. 
However, the allowing the tenant to ſubſet, is a tacit liberty to the 
ſubtenant to pay the rent to the principal tackſman, who therefore, 


on payment bona fide to him, muſt be exonerated, and his goods freed 
of the hypothec pro tanto; but, if it remains ſtill unpaid, the heritor 


e jan. 31. 
1665. Ander- 
ſon. 


4 Decem. II, 
1623. Earl 
Wigton. 


Lib. 1. tit. 7. 


i Feb. 3. | 
1708, Mali- 
ces. 


has a kind of hypothec or privilege upon it, and is preferable. to all 
the principal tenant's. creditors thereon ©. If the ſubſet is cloathed 


with poſſeſſion, no deed of the principal tackſman can prejudice it. 


In all queſtions at the ſubtenant's inſtance, he muſt inſtruct the 


rincipal tackſman's right, unleſs his own is conſented to, or acknow- 
lodged by the heritor*, 

ALL perſons who have the free adminiſtration of their eſtates, or 
have power from the proprietors, may grant tacks of the ſame. Tu- 
tors or curators can only ſet tacks during their office, and a year there- 
after, as factors appointed by the lords of ſeſſion, in place of tutors 
to pupils, may, as was formerly obſerved *. I have ſpoken, in the 
foregoing title, of the power of churchmen to grant tacks of their be- 
nefices ; and ſhall only add, that a tack by a churchman, tho' not 
cloathed with poſſeſſion in his lifetime, was real and good againſt his 
ſucceſſors in office; but the caſe is otherwiſe in tacks by heritors, in 
a queſtion with ſingular ſucceſſors, becauſe the law having preſcrib- 
ed the requiſites to tacks by churchmen, in order to their being ef- 
fectual againſt their ſucceſſors; if theſe requiſites are obſerved they 
muſt affect them; and every beneficed perſon is a corporation, and 
therefore the ſucceſſor muſt be conſidered as the ſame perſon with the 
predeceſſor, as to deeds allowed by law. 


Arr perſons are capable of receiving tacks that are not prohibited 


by law. Thus perſons ſuſpected of popery, unleſs they purge them- 
ſelves, by taking the formula, in terms of the ſtatute, cannot en- 
joy right to lands or tithes, by diſpoſition or tack, but the ſame are 
void, and the right returns to the granterf. Tacks of the common 
good of borows ought to be ſet yearly by public roup*; but that con- 
cerns only the petty cuſtoms, or other revenues, whereof the pro- 
duce is uncertain, and not the letting of lands, which may be by 
tacks of longer endurance, and that either by roup, or otherwiſe, as 
the magiſtrates and council find expedient for the improvement of 
policy, and good of the burgh. Butchers or fleſhers are prohibited, 
by ſtatute, to poſſeſs for paſture more than one acre of ground, and 
the tacks for more are void, and the goods thereon forfeited, and the 
party loſes his ror, an oh but this concerns not lands belonging to 
them in property, which, as other ſubjects, they may apply to paſ- 
ture at their pleaſure i, Factors appointed by private perſons, or by 
the court of ſeſſion, for managing ſequeſtred eſtates, cannot ſet tacks 
for longer than their own time of adminiſtration, unleſs they have 


expreſs 


18. Perſons 
capable to 
ſet tacks. 


19. Perſons 
capable of 
receiving 
tacks: tacks 
to be ſet 
yearly of the 
common 
good of bo- 
rows, how 
underſtood. 
Butchers not 
to have in 
tack above 
an acre of 
ground. 
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expreſs power to ſet tacks for a definite number of years; and tacks, 
by perſons acting for others, muſt either be ſet at the rental of the 
lands, as the ſame was at the time of their entry, or by roup, to the 
higheſt bidder. | 


20. Tacks of TACKs were of old, not by way of mutual contract, but only ſingle, 
old, by way and of one part, v/2. by a ſet from the heritor to the tenant, where- 
| ey mg by all the expreſs obligations lay on the letter, and none but implied 
+ ones on the tenant, who did not ſign the tack, and might therefore 
renounce it as a right only in his favour, unleſs he entered to poſſeſs 
in virtue thereof; for then all the obligations mentioned in the tack, 
as implied by law, become binding upon. him; but now they are, for 

moſt part, by way of contract, ſigned by both parties. 


21. The re- THE obligations lying upon the heritor, or letter of the tack, are, 
ſpective obli- that he ſhall put the tackſman in poſſeſſion of the ſubject, and main- 
_ gations lying D 1 py ö 5 
upon the he- tain him in it to the end of the tack: and in a ſett of a houſe for 
rior and duwelling, that the ſame ſhall be habitable, and kept in that conditi- 
 tackiman.Þ on by the letter. In country-houſes, for the conveniency of a farm, 
to which they are acceſſary, the heritor is only bound to put them 
in repair at the tenant's entry, who muſt keep them up, and leave 
them in the ſame condition at his removal. If there is nothing ſaid 
in the leaſe touching the payment, of the land-tax, or other public 
burthens, it is incumbent upon the heritor to relieve the tenant of 
the fame, unleſs the cuſtom of the country, where the lands ly, de- 
termine it otherwiſe; becauſe the tack-duty is preſumed in full of all 
the maſter's demands: but, as to the ſchoolmaſter's ſalary, in ſuch 
caſe the ſtatute divides it between the heritor and the tenant?, *P, 1696. 
T GH c. 26. 


Tus tackſman is bound, on the other hand, to enter to poſſeſs 
the ground or houſes lett, that the heritor may have ſecurity, by 
the hypothec, upon the fruits and goods, for his rent; he muſt duly | 
manure the ground, and not alter the form of the poſſeſſion without 
the heritor's conſent. He muſt not deteriorate the ground, by la- 
bouring meadows, or otherwiſe committing waſte thereon: he has 
only right to labour the ground, and reap the full benefit of the fruits, 
but muſt not dig under ground for = ſtone, minerals, or clayb. Feb. 28. 
Nor is he at liberty to cut any 7 the planting ; and ſevere penalties 303 r undi. 


| * * „ . furd.Feb. 15. 
are due to the heritor, viz. 10 J. for each tree within 10 years, and 1668.Colqu- 
20 J. for each tree above that age. Miſmanagement in thoſe parti- houn, 
culars will not infer a forfeiture of the tack, but only ſubject the 16. 


tackſman to damage for what is paſt, and oblige him to find caution 
againſt ſuch practices for the future, if the court ſee cauſe. 


22. The tack - TAE chief obligation the tackſman lies under, is to pay the tack- 
cuty; me duty covenanted, and the landlord, for his ſecurity, has an hypo- 
which the thec for an year's rent upon the crop and goods on the ground, . of 
nypothes which I have largely treated elſewhere ; and ſhall only add, that B. r.tit.17. 
885 the terms for which the hypothec lies are the legal terms of Whit- 8, Kc. 
ſunday and Martinmas of the ſame year, in rural farms, whether of 
corn or graſs; becauſe at the Martinmas the crop of corn is reaped, 
and the graſs is either conſumed by the cattle, or cut and dried into 
hay, tho, at the ſame time, the tenant hath had perhaps only half 


an 
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an year's poſſeſſion, vig. when his entry is at the Whitſunday, which 

is ordinary in graſs- farms. But in the rent of houſes, where the en- 

try commonly is at the Whitſunday, the firſt term's rent is at the 
Martinmas next, and the next term for the rent is Whitſunday in the 
following year, becauſe the rent is payable for the inhabiting, and 

Sup. tit. 6, not for a crop. I have obſerved elſewhere *, that this is the rule in 


935. queſtions touching the rent between the heir and executors of the 

N fiar, and between the fiar and executors of the liferenter b. | 

convention- ; 555 | fl | 
-"- e9-1727- IF the tenant ſuffer the rent to remain unpaid for a year, he may 23. The ef. 

I o- be purſued to remove, or to pay the rent in arrear, and find caution =_ -o = 

N for the rents in time coming; and, if there are two years rent due, - fuffering the 


the heritor may purſue a declarator of irritancy of the tack, oh non tack-duty to 
folutum canonem. But the irritancy may be purged at the bar, un 
leſs an expreſs proviſo to the contrary is inſert in the tack, that it 
ſhall be void upon ſuch non-payment, ißſo facto, or without decla- 
rator, in which caſe a removing may be purſued directly, without a 
preceeding declarator. The proviſo, That if two terms run into 
e the third unpaid, the tack ſhall be void,” takes place, if two terms 
eGilm, deciſ. are reſting, tho' the third is ſtill current. For the rule, Expreſſa 
_-_ * = nocent, non expreſſa non nocent, takes place, the legal proviſion may be 
burn. Jan. x. purged, but the conventional one cannot: and tho' ſuch conventional 
1670. Binnie. 1rritancies, added to the legal irritancy in feu rights, may ſtill be 


Feb. 19. | | 2 5 . . | . 
99s. hy paged before declarator is extracted, notwithſtanding any proviſo 
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e Lib. T, tit, 


20. § 13, &c. 


f Feb. 5. 
1680. Rae. 


e contrary; yet that holds, becauſe in feu- rights the irritancy 
is purely penal: but in tacks, the tack- duty, whereof the tenant, by 
annulling the tack, becomes free, is preſumed adequate to the year- 
ly value of the lands; and therefore, being an onerous contract on 


both ſides, the pactions at 5 mn muſt be obſerved. The clauſe, If 


two terms run into the third unpaid,” is of doubtful interpretation, 
and may be thought to import, that the third term ſhould expire; 
and therefore it ought to be expreſſed thus, © That, if two terms 
« run on unpaid, the tack ſhall become void, which would pre- 
vent all queſtion about the meaning of the clauſe. 


SINCE the tack-duty is on account of the fruits, Sterility or Vaſtati- 
on, occaſioned by unuſual tempeſts, or inroads of enemies, or the 
like, will liberate the tenant from the rent in whole or in part, as 


the caſe happens; for ſuch accidents can only hurt the heritor who is 


_ of the ground . I have diſcourſed largely on this matter elſe- 
Wnere . e 


BEes1DEs the natural and implied obligations between heritor and 
tenant, of which I have ſpoken, there may be divers others expreſs- 
ly agreed upon, which muſt accordingly be obſerved, thoſe bein 
as various as the humours of parties are different, But theſe provi- 
ſos are often only perſonal, binding upon the heritor and his heirs, 
but not effectual againſt his onerous ſingular ſucceſſors. Thus a 
clauſe, allowing the tackſman to retain out of the tack-duty expen- 
ces of repairs upon the land or houſes, will not operate againſt pur- 
Chaſers, who will have right to the full rent from their entry '; and 
the caſe is the ſame of other proviſos, touching retention of the rent, 
or payment of it to creditors of the heritor, as is above mentioned. 

Vor, II, Cc I HAvE 
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26. Tacks, if 
cloathed with 
poſſeſſion, a 
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found a poſ- 
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27. Rent in 
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T rave already ſhown, that tacks of lands are real rights by ſta- 
tute, and effectual againſt ſingular ſucceſſors, when poſſeſſion is 
thereon attained before their infeftments. They are likewiſe good 
titles for removing poſſeſſors, upon producing a ſufficient title or 
right to the lands in the letter's perſon, or it may proceed in the 
name of the letter, and upon his right *; and, no doubt, after the 
tackſman has attained poſſeſſion of the lands, he may remove all in- 
truders, or perſons that had the poſſeſſion from him, after expiration 
of their term. Tacks being a title of poſſeſſion, they will found a 
poſſeſſory pes 2 to the tackſman, ſo that he may continue to poſ- 
ſeſs on his tack, for payment of the tack-duty therein expreſt, after 
ſeven years peaceable poſſeſſion, until it be reduced *, | 


Ix the rent is payable in grain or victual, it muſt be offered in due 
time, in terms of the tack. If the maſter refuſe it, the ſame may 
be conſigned at his peril; and if the tenant. diſpoſe of it, he is only 
liable for the fiars, i. e. the rates at which ſuch grain is valued at 
for ſuch year, by public authority; but, if he do not tender it duly, 


he is anſwerable for the common prices, or ſuch as the heritor was 


28. General 


obligations 
upon tenants, 
to ſervices 
uſed and 
wont, diſ- 


charged, ex- 


cept as to 
mill-ſervices. 


29. How far 
a ſervice ne- 

ceſſary to the 
heir as to 


tacks; what 


the caſe of 
tacks ſet to 
more per- 
ſons, on the 
death of an 
of them. 


30. A tack, 
tho' not men- 
tioning heirs, 


deſcends to 


them; or tho 
it bear to ex- 
ecutors. 


neceſſitated to purchaſe victual at for the uſe of his family, 


TxNAN Ts were frequently bound in their tacks, either with, or 
without writing, to ſervices ed and wont, without expreſſing any par- 
ticulars, which was a handle for the heritors to oppreſs them. This 
is happily remedied by the late ſtatute, which declares all ſuch cuſ- 
toms void ; and ordains, that tenants, in time coming, after expira- 


tion of the tacks they were then under, ſhall only be liable to ſuch 


ſervices as are particularly mentioned in their.tacks, or other deeds 
in writing; with an exception as to mill-ſervices, wherein ſuch ge- 


neral clauſe is ſtill effectual to compel obedience, according to uſe 


and wont ad. 


—— 


Tacxs paſs to heirs without any ſervice, to the effect that the 
heir of the tackſman may continue to poſſeſs upon his predeceſſor's 


tack e; but, if he is to aſſign it, a ſervice is neceſſary to eſtabliſh the 
right in the affignee's perſon, for otherwiſe he can only poſſeſs during 


the apparent heir's life f. A tack being ſet to two perſons, and the 


longeſt liver, for a term of years, it divides equally between them, 
during their joint lives, and accrues ſolely to the longeſt liver ; and, 


after deceaſe of both, it goes to their heirs equally s, 


THo' a tack mention not heirs, yet I conceive it will go to them; 
for Qui providet fibi, providet hæredibus ſuis, a right covenanted to one, 
is intended likewiſe for the benefit of his heirs; and a term certain 
being purchaſed by the tenant, he, or his repreſentatives, muſt en- 
joy it. And in our law the rule obtains, that rights, of their own 
nature heritable, go to heirs, tho' not expreſt. It is the opinion of 
ſome of our great lawiers, that a tack, not mentioning the tackſman's 
heirs, cannot go to them, more than it could be afligned, where it 
does not bear aſſignees b: but the diſparity between the two caſes is 
obvious; for an heir is, in the judgment of law, Lua et eadem perſona 
cum defuncto, underſtood the ſame perſon with the anceſtor, and con- 
ſequently the old ſtatute, ſecuring ſuch till the termination of the 

8 | (+ oo _ tacks, 


3 + ww 


a March 12. 
1629. Gal- 
lowſheils.. ' 


b Decem. 1. 
1676. Hume. 


eHarcus 
(ſummons) 
March 1682. 
Barclay. 


d 20 Geo. II. 


e June 17. 
1671. Boid. 


f Feb. 14. 
1623. Rat- 
tray. July 9. 
1675. Hume. 
g June 10. 
1627. Lau- 
derdale. 


Craig, I. 2. 

dieg. 13.4 7. 
Dirl. (verb. 
tacks.) 


"a D. Feb. t4. 


1623. Rat- 
tray. 

bP. 1617. 
c. 15. 


PR 


P. 1579. 
69. 


Q. of 
0 
>” S 


D ICE! 
d Dec. 2. 
1628. 
Whiteſord. 
Jan. 30. 


1663. Ric- 


kart. July 
18. 1671. 
earl Hume. 
e Darl. Feb. 


1. 1705. Cre - 


ditors of 
Dumferm- 
ling. 


f March 6. 
1632. Lau- 
riſton. June 
30. 1663. 
Rickart. 
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tacks, muſt be good to defend their heirs; whereas aſſignees may 
be extraneous perſons, who cannot be introduced upon the proprie- 
tor without his conſent. Farther, when the tack 1s not aſſignable, 
the party or his heirs may enjoy the whole term ; but it were unjuſt 


that, by his death before expiration of the term, it ſhould be forfeited. 


If a tack ſhould be granted to one and his Executors, it would, not- 
withſtanding, go to his heirs, for ſuch proviſion is againſt our law 
but tho' a tack ſpecially expreſs heirs, it will not be aſſignable, unleſs 
it likewiſe bears affignees *. Liferent tacks for more lives fall under 
the liferent-eſcheat of each tackſman reſpectively during his life, but 
other tacks fall under the ſingle eſcheat of the tackſman b. 


Ir the rent is paid by the tenant before the term of payment con- | 
tained in the tack, that forehand payment is preſumed fraudulent, 


and will not ſave him from a ſecond payment to creditors arreſters, or 


others that ſhall lawfully affect the ſame. Rents preſcribe in five 


years after the tenant's removal from the lands in rural holdings ; but 
houſe- mails preſcribe in three years after they fall due“: but till 


they are recoverable, upon proving, by oath or writing of the te- 
nant, that they are owing. 


| Tacks are either by Original Set, or by Tacit Relocation. Tacit 
Relocation is a preſumed renovation of the leaſe for the enſuing year, 
upon the ſame terms of the preceeding year: it mayeither follow upon 
verbal or written tacks ; but tho' the written tack be for more years, 
yet tacit relocation thereafter only binds the parties for one year : 


it takes place from the tacit conſent of the parties, when neither the 


heritor warns, nor the tenant renounces in due time. If this is not 
done 40 days before the Whitſunday at which the tack expires, both 
parties are fixed for the enſuing year, which may be thus continued 
from year to year, as long as they pleaſe*. A tackſman of tithes, 
or feu-duties, has the benefit of tacit relocation as well as tenants of 
lands ; for the preſumed conſent of parties, to the prolongation of 
the tack for one year more, holds equally in all tacks. 


Tacrr relocation is a prorogation or prolongation of the tack, by 
an implied conſent to the continuance of the poſſeſſion, upon the 
ſame terms, for one year longer; wherefore, tho the principal tackſ- 

x f the tack, it is 
not ſufficient to exclude tacit relocation, if the ſubtenant be not; be- 
cauſe his poſſeſſion is on the foot of the principal tack, which muſt 
maintain him after its expiration, in the ſame manner as it would the 
principal tackſman, were he the 2 and be a prorogation of 
it; and therefore, in ſuch caſe, the ſubtenant would be continued 
in the poſſeſſion till the next term, paying the full rent to the heri- 
tor that he was liable in to the principal tackſman : and, for the ſame 
reaſon, the warning of the ſubtenant in poſſeſſion takes off tacit re- 
location, tfo the principal tackſman is not warned, -provided the 
ſubtenant, in both caſes, was in uſe of payment of his rent to the he- 
ritor f; for the ſubtenant being warned to remove, it is a ſufficient no- 
tification to the tackſman, that the tack is not to be continued by tacit 
relocation, and he not being in the natural poſſeſſion, there is no oc- 


caſion to remove him. In the firſt caſe, indeed, the ſubtenant cannot 


plead, © that he is tenant to one who is tackſman for years ſtill to run, 
: | | | the 
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SL 
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good title to 
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*. 
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tion, by tak - 
ing forehand 
rent, or an 
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k 


36. How 
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ken off by 
ſubſequent 
deeds. 


37. Tacks 
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. ſent, expreſs 
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* 
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the tack being expired; but if he is not warned, either by the principal 
tackſman, from whom he had the poſſeſſion, or by the heritor, he 
muſt of neceſſity continue in the poſſeſſion by tacit relocation. 


As tacit relocation, by the principal tackſman's not being warned, is 
not ſufficient to maintain a ſubtenant in the poſſeſſion, who was warn- 
ed by the heritor, ſo neither can it be a title in the perſon of the 
principal tackſman, to purſue thoſe in the natural poſſeſſion, in a re- 
moving; or mails and duties, except as to thoſe that had the poſſeſ- 
ſion from the principal tackſman, who founds on tacit relocation *; 
becauſe, after the tack is expired, his right ceaſes, and they that 
do not 
right or not, but they who have their poſſeſſion from one cannot diſ- 
pute their author's title. 


THERE is an implied tacit relocation, by taking payment of the 
rent before hand, becauſe the tenant muſt neceſſarily continue his 
poſſeſſion all the years'for which he has paid. The receiving of a 
Herezeld likewiſe imports tacit relocation in favour of the widow and 
repreſentatives of the deceaſt, whoſe tack was expired, being, in ef- 
fect, a Graſſum or gratification to the maſter for that benefit, and is 
not due where the deceaſed had a ſtanding tack, as hath been ſhewn 
elſewhere b. | | 


Ll 


Tno' the heritor warns, or the tenant renounces 


duly, yet the 


a Decem. 12, 
1621. Lag. 


poſſeſs from him are not concerned whether he once had a 


warning or renunciation may be taken off by their ſubſequent deeds 


inconſiſtent therewith, which will make the former leaſe to be conti- 


nued by tacit relocation : thus, if the heritor take part of the rent for 
the enſuing year, or the tenant labour part of the ground, from which 
he ought to have removed, both the one and the. other, in the re- 
ſpective caſes, will be bound for that year. In a tack of tithes, in- 
hibition takes off tacit relocation, as was formerly obſerved. 


IT has been already ſhown, that current tacks may be ſet aſide by 
action againſt the tenant, to remove or find caution after one year's 
rent is owing, and by irritancy, thro' non-payment of the rent for 
two years together, after the example of feu rights. This laſt re- 


quires a declarator, if there is no expreſs clauſe in the tack for that 


purpoſe. But they may likewiſe be paſt from by mutual conſent ex- 


preſs, or implied from the tenant's leaving the ground, and the heri- 


tor's taking poſſeſſion thereof, or putting another in poſſeſſion. They 
may laſtly be voided by a written renunciation, granted by the te- 
nant, and accepted by the heritor; but a verbal renunciation of a tack 


in writing, may be reſiled from, in the fame manner, as a verbal tack, 
for more years than one, | 


Tacks ſet by liferenters, wadſetters, adjudgers, or others who 
have temporary or redeemable titles, fall, when their bre rights 
become extinct, by the rule Reſoluto jure dantis, reſolvitur jus accipien- 
tis, i. e. the receiver's right muſt fall with his author's. The old ſta- 
tute? does not concern the caſe, where the letter's right to the lands 
is extinguiſhed, but only where it comes into the perſon of a ſingular 


ſucceſſor; for it expreſsly relates to the heritor's ſelling or alienating 


the 


ep. 1449. 
c. 28. 


a P. 1491. 
c. 26. 


b Edgar, july 
7. 1725. 
Richard. 
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the lands; and it had been abſurd to ſupport tacks againſt the effect 
of the granter's rights being voided; ſince, even in that caſe, heri- 
table rights, proceeding from him, would fall by the above maxim. 
but the tac kſman has ſtill the benefit of the other ſtatute *, whereby 


the tenants and poſſeſſors are ſecured in the poſſeſſion till the next 
Whitſunday after their author's right falls; as when ſet by a liferent- 
er or wadſetter, upon payment of their former rent. 


Ir an heritor grant a tack to a tenant already poſſeſſed of one, to 
commence after expiration of the firſt tack, and thereafter ſell the 
lands, and the diſponee is infeft before commencement of the ſecond 
tack, the queſtion is, if it can defend the tenant againſt ſuch ſingu- 
lar ſucceſſor. It may ſeem, that the poſſeſſion, being only upon 
the firſt, and not on the ſecond tack, the purchaſer is not concerned 
with it; but the court found the ſecond tack good againſt him, as 
being in effect but a prorogation of the firſt tack Þ : but if the ſecond. 
tack varied from the firſt, to the prejudice of the proprietor, this 
could not hold; for then it could not be deemed a prorogation of 
the firſt, and would enſnare purchaſers. And, with ſubmiſſion, even 
the firſt caſe may ſtill be doubted, ſince purchaſers are bound only 
to enquire as to the tacks, by virtue whereof the tenants are in the 
poſſeſſion, and the old ſtatute only ſecures ſuch leaſes, till the iſſue or 


termination of the ſame. 


4L,168. pr. 
ff. de reg. 
juris. 


e L. 41. 8 1. 
fl. de reg. 
juris. 


I was frequent of old, in proper wadſets, and is ſometimes uſed 
at preſent, to inſert a tack of the lands, or an obligation to grant one 
for a definite number of years, to commence at the redemption, for 
payment of a certain rent; and the old ſtatute © provides, that ſuch 


* tacks ſhall not be keeped or holden, unleſs they are ſet for the ve- 


« ry mail, or near thereby.” It concerns the ſtate of the rent, as at 
the time of the wadſet; and it is at the arbitrement of the court of 
ſeſſion, what diminution of the rent ſhall be ſufficient to nullify the 
tack, And, ſince this convention has an uſurious aſpect, as continu- 
ing the creditor's poſſeſſion after his ſecurity is at an end, I conceive, 
that, if the rent, at the time of redemption, far exceed the rent co- 
venanted, the tack ought to be voided, upon the leaſt diminution of 
the rent from that which the lands gave at the date of the wadſet; 
in ſuch caſe the rule of law, Rapienda eft occaſio que præbet benig- 
ce nius reſponſum , 1. e. Every opportunity muſt be laid hold on, to 
give relief againſt a rigorous paction, takes place: the preſumption 
will be, that the rent of the land exceeded that covenanted in the 
wadſet, and muſt burthen the wadſetter, to prove when it was raiſed; 
and if any doubt remains, the other rule directs the judgment, In 
e jure obſcuro, melius eft favere repetitioni quam adventitio lucro*,” vis. 
That, in an obſcure or doubtful caſe, he that is inſiſting for his own 


| ought to be favoured, rather than he that is graſping at adventitious 


gain : the firſt is the caſe of an heritor, after redemption, claiming poſ- 
ſeſſion of his lands, and the ſecond that of the wadſetter, who is in- 
fiſting for a beneficial tack, without giving any conſideration for it. 


SECTION II. Rentals. Liferent Tacks. 


RENTALS are ſpecial kinds of tacks : by thoſe the antient poſſeſ- 
ſors, or others, are received as Kindly tenants and Rentallers, for 


Vor. II. | Dad - | the 


39. The ef- 
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41. Rentals 

preſumed for 
the rentaller's 
life; ſet to one 


and his heirs, 
limited to the 
ſirlt heir; can- 
not be origi- 
nally grant- 
ed by admi- 
niſtrators, 
but may be 
renewed. 
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the ordinary graſſum or conſideration at the entry, and the old ac- 
cuſtomed rental or tack-duty. A rental muſt be p 


ing duly ſigned and delivered to the tenant, nor will an enrolment of 
tenants, as rentallers, in the heritor's court-book, be good againſt his 


rfected by writ- 


ſingular ſucceſſors, tho it is effectual againſt him and his heirs. The 


reſumed terms of rentals are, that they ſhall be effectual during the 
E of the receivers * ; but they are frequently otherwiſe, by pacti- 
on, or by cuſtom of the barony, which will be obſerved as the rule ; 
whereby, very often, they only continue during the joint lives of the 
maſter and tenant. Rentals cannot be originally granted by any ad- 
miniſtrator, as tutor or curator ; becauſe 1 55 are tacks of a ſingular 
nature, with divers privileges, and muſt be ſet, either by the heritor 
himſelf, or thoſe having a ſpecial commiſſion from him: but they 


3 Feb. 5. 
1625. laird 
of Aiton. ib. 
Maxwel. 


may be renewed to the heirs of the rentallers by ſuch adminiſtrators, 


that being a matter of ordinary management; for it is incident to 


rentals to be renewed, but it muſt be done upon the ſame terms as 


formerly accuſtomed, at leaſt as profitable for the minor. 


Ir they are granted to one and his heirs, they will be effectual to 
the firſt heir of the kindly tenant, and tho they are conceived in fa- 
vour of heirs to all ſucceeding generations, they will laſt no longer 
than for the heir's life, during which only they are effectual againſt 
ſingular ſucceſſors * But I r conceive, that ſuch obligation 
would bind the granter and his heirs to receive the heirs of the ren- 
tallers as kindly tenants in all time coming, without limitation; in the 
ſame manner as a tack without an iſſue, is binding upon the letter 


and his heirs, tho not good againſt the ſingular ſucceſſors. It is o- 


b March 13. 
1632, Acha- 
ny. | 


| therwiſe, where Heirs are ſimply expreſſed ; for indeed it is a general 


42. Become 


void by the 


rentaller's a- 
lienation of 
the major 
part, and the 
aſſignee's 
poſſeſſion 
thereon. - 


43. The 
kings rental - 
lers holden 


- 2 ' as 


haye a kind of heritable right to them and their heirs, and cannot 


are provided in their favour, they are limited to the firſt heir, that 
ſo they may exceed, as little as poſſible, the ordinary courſe of ſuch 
rights. The heir, in ſuch caſe, muſt pay, at his entry, the ordinary 
graſſum or fine, in order to be received; in other caſes; where the 
rental is not conceived in favour of the heir, the heritor may admit 
him 0, as he pleaſes, tho' the heir always claims intereſt to be 
received . | | 


Ir the rentaller alien, by aflignation, or ſubſet the greateſt part, or 


more than the half of his poſſeſſion, he loſes the whole, as was the 


caſe in ward-fees; and, for the ſame reaſon, viz. becauſe it is pre- 
ſumed he cannot ſerve his lord creditably thereafter, and is guilty of 
high ingratitude in preſuming to obtrude ſtrangers upon him ; nor 
will a liberty in the rental, to output and input tenants, import a power 
to aſſign. The rentaller's putting others in poſſeſſion, without a deed 
of alienation in writing, will not infer recognition or forfeiture of his 
rental ; and unleſs the party, to whom the alienation is made, enter 
to the natural poſſeſſion, the forfeiture does not take place. Tho' the 


rentaller ſhall obtain a retroceſſion, he will not be reponed to his 


right, from which he had fallen by his alienation and poſſefſion 
thereon 9, F | e 


THERE is ſomething very ſpecial in the king's kindly tenants; they 


be 


rule, that where rights, not deſcendable of their own nature, to heirs, | 
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Wallace. 


*p, 1587. 
c. 69. 
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count of Stor- 
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the four 
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c Littlt. & 81. 


d July 7. 
1625. laird 


e Lib. 1. tit. 
1. de feud. 


f Feb. 28. 
1637. Hume. 
July 16. 
1672. Duff. 


g June 17. 
1671. Boyd. 
July 9. 


1675. Hume. 


h P. 1617. 
c. 15. 
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be removed at the ſuit of thoſe that come to have the property of as heritable 


tion, with ſome ſingularities as to forfeiture, 
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the lands, but are ſecure, on payment of their rents, and a graſſum 
or fine at the entry of each heir, conform to uſe and wont, or cuſ- 
tom. It appears from the ſtatute referred to, that formerly the 
king's rentallers were holden as heritable proprietors; but, b 

that ſtatute, the king, after the death of the rentaller, may, with ad- 
vice of the comptroller, feu or let the lands for augmentation of the 
king's rental, This privilege 1s not communicated, nor, -from the 


nature of the thing, is communicable to ſubjects, who come after- 


wards to be proprietors of the land *, Thoſe rentallers, or kindly 
tenants of the king, reſemble Copyholders in England; for tho' co- 
pyholds are not properly freeholds, yet they are good to the tenant, 


by the copy of the court-roll, and his heirs, and the deſcent in them 


is governed by the ſame rules, as in other inheritances*. There are 
no ſuch kind of eſtates with us, among ſubjects, that I know. 


| RENTALS have the like effect, and require the ſame ſolemnities 
as other tacks ; only one's being received a kindly tenant, or rental- 
ler, by an obligatory writing, 1s ſufficient, and the rental will be un- 
derſtood for the rentaller's life; ſo that they are good, tho wanting 
an iflue or definite term of endurance; but ſuch rental is null, if it 


* 


does not mention a preciſe tack- duty, for then it is not a tack, whereof 


a rental is a ſpecies, 


A RENTAL, among ſubjects, is truly a liferent-tack, by implica- 

1 5 aliening the right 

or poſſeſſion, or major part of it. This ariſes from the ſtrict obliga- 
tions lying on the tenant to the maſter, for receiving him rentaller: 
and, for this reaſon, it regularly determines by the Wer of the ren- 


- 
1 


taller; being preſumed granted out of perſonal favour to him; and, in 


ſome parts of the country, it determines by the death of either grant- 
er or receiver, the bond of friendſhip being thereby underſtood to 
be broken. They are called Rentallers, becauſe received at the old 
rental in the maſter's books, and which was the nature of feus ori- 
ginally, they being then only for life*. Moſt frequently the tenants 
of churchmen were rentallers, and thereafter became feuars, when 


churchmen, and others, were allowed to feu out their lands without 


diminution of the rental, ks 


OrTxex liferent-tacks to ſtrangers, have a contrary privilege to 
that of theſe rentals, for they may be aſſigned, tho' they 4 not men- 
tion aſſignees; as likewiſe have thoſe which are for more than one 
19 years f. The reaſon of ſuch privilege is, that a party, veſted with 
ſuch right, has a kind of freehold in the lands, and may therefore 
uſe the ſame to the beſt advantage ; and it was thought an hardſhip 
to confine a man, for life, to the occupation or manurance of the 
lands. Liferent-tacks of tithes were much accuſtomed of old, and 
ſometimes were for the lives of two, three, or more heirs, and ſome 
19 years thereafter ; and, in ſuch caſe, the ſurvivance of the heir, 
without being ſerved, or even entering to the poſſeſſion, was ſuffici- 


proprietors, 


1 


44. How far 
rentals differ 
from other 
tacks, 


45. Among 


ſubjects, un- 
derſtood life. 
rent rights; 
the heir has 
a kindly 
claim to be 
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the old ren - 
tal; rental» 
lers of 
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frequently - 
became feus 
ars. 


46. The caſe 
of other life · 
rent-tacks, 
beſides ren · 
tals. 


ent to ſatisfy the terms of the tack *. In thoſe tacks, by the expreſs 


terms of the ſtatute, no more falls under the liferent- eſcheat of the 
party having right to the tack for the time, than his own liferent ; 


47. On expi- 


ration of a 
rack, neceſſa - 
ry the tenant 
renounce, or 
the heritor 
warn, to pre- 
vent tacit 
relocation. 
Renunciation 
by the te · 
nant, its ſo- 
lemnity and 
effect, either 
during the 
tack, or after 
its expiry. 


48. Renunci- 
ation of a 
tack implied, 
by taking a 
new one in 
different 
terms, or ac- 
quiring an 
heritable 
right; but 
may revive 
on theſe be- 
ing reduced, 


he has a ſubſcribed renunciation from the tenant. 
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and, by the fame rule, in very long tacks, J ſhould think, that no 


more can be carried, by analogy from the ſtatute. Theſe liferent 


tacks have nothing farther ſpecial in them; only, it may be remark- 
ed, that if ſuch liferenter lett the lands, the ſubtenants, after his 
death, cannot be removed, till a regular warning be uſed by the 


fiar, before the Whitſunday enſuing the. liferenter's death *, 


SecT1on III. Preliminaries to a Removing. The Afton. 


Wu tacks or rentals are expired, it is neceſſary, in order to take 


off tacit relocation, (as was already hinted) that either the tenant re- 
nounce, or the heritor warn him. Renunciation by the tenant muſt 
be by a deed in writing duly ſigned, renouncing and over-giving the 
land and poſſeſſion to the L and conſenting, that he may en- 
ter thereto without hazard of ejection. It muſt be delivered to the 
heritor, and an inſtrument in the hands of a notary taken thereon. 
This inſtrument of renunciation is neceſſary as a ſolemnity, and of 


itſelf inſtructs the over- giving and delivery of the renunciation. Dur- 


ing the currency or term of a tack, an inſtrument of renunciation, 
by the tenant, will not prove acceptance of the renunciation by the 
heritor, ſince the tack cannot be paſſed from, but with conſent of 


a P. 1491. 
c. 26. 


both; and, for the ſame reaſon, the tenant's leaving the poſſeſſion, 


during the leaſe, cannot free him of it: but, if the heritor thereon 
take up the poſſeſſion, the tenant cannot, by returning, avail him- 
ſelf of his tack, which, by his departure, he had relinquiſhed b. 


TurRs is an implied renunciation of a tack unexpired, by taking 
a poſterior leaſe, innovating the termis of the firſt, or by acquiring 


an heritable right to the lands; but theſe being taken to ſecure the 


right and poſſeſſion to the tenant, if they are reduced, or otherwiſe 


become ineffectual, the former tack: will revive ©; it being always un- 
derſtood in ſuch caſe, that, by accepting of poſterior rights, one does 


not abſolutely paſs from any of the prior, unleſs the other more be- 
neficial ſtand good. A renunciation is neceſſary to the tenant who 
deſigns to remove, even tho' the heritor ſhall warn him; becauſe, 
tho the heritor cannot complain, when his warning is complied 
with, yet he is poſſeſſor of the documents of the warning: but the 
heritor is ſafe without warning the tenant who renounces ; becauſe 
Renunciation 


muſt he made, 40 days before Whitſunday, againſt thoſe within the 


kingdom, and 60 days againſt thoſe out of it; becauſe, in that caſe, - 


it muſt be uſed in virtue of letters of ſupplement, executed at the 
market-croſs of Edinburgh, pier and ſhore of Leith; and the inſtru- 


ment muſt bear, that a renunciation, duly ſubſcribed by the tenant, 


49. Warning 
either ſo- 
lemn, or leſs 
ſolemn: ſo- 
lemn warn- 
ing only ne- 
ceſſary a- 
gainſt te- 
nants of 
farms. 


was left at each of theſe places. 


AFTER expiration of a tack, if the heritor intends the tenant ſhall 
be removed, it is neceſſary that a 1 warning be uſed againſt 
him. Warning, is © notice legally given to the tenant or poſſeſſor 
* to remove from the lands, or other ſubjects poſſeſſed ;” it is either 
ſolemn, or leſs ſolemn. Solemn warning is from rural poſſeſſions, 
and in it the ſolemnities required by the ſtatute muſt be obſerved 9. 


IS 


The. heritor muſt duly ſubſcribe a precept to his officer, (who © 


d Nov. 28. 
1728. Tay- 
lor. 


e Jan. 23. 
1678. D. of 
Lauderdale. 


a June 15. 
1631. Ram- 
ſay. July 23. 
1628. Drum- 
makill, 

b Feb. 20. 
1666. Mac- 
Briar. 


other ſuch executions. A copy 
ground of the land poſſeſſed, from which the removal is demanded, 


dom, as juſt ſaid. 


Tir. IX. Preliminaries to a Removing, Ec. tog 


is any perſon he pleaſes to chuſe) to warn, in his name, the tenant 
to remove himſelf, family and goods, from off the ground, at the 
term of removal preſcribed in the tack; with certification, that, in 
default thereof, he ſhall be held a violent poſſeſſor. It muſt be ex- 
ecuted 40 days before the term of removal, if that is Whitſunday; 
but if any other term is the iſſue or termination of the tack, it muſt, 


in rural poſſeſſions, be uſed 40 days before the Whitſunday that on 


ceeds ſuch term; and the executing it 40.days before the term of re- 
moval, in that caſe, will not be ſufficient, becauſe the ſtatute expreſsly 
mentions Whitſunday, | 


Tur manner of executing a precept of warning is ſpecially ſet 


down in the act: it muſt be ſerved againſt the tenant himſelf, either 


perſonally, or at his dwelling-houſe; but, if he lives out of the king- 
dom, it muſt proceed upon letters of ſupplement, on 60 days, as in 
muſt likewiſe be affixed to the 


50. The mart« 
ner of warn; 
ing tenants, 
of country 
farms. 


and another copy is to be left and affixed at the moſt patent door of 


the pariſh- church where the lands lie, after public intimation and 


reading thereof at the church-door, upon the congregation's diſſolv- 


ing from forenoon's ſermon ; or, if there is no ſermon, at the ordi- 


nary time of its diſſolving: all which copies muſt be ſubſcribed by 


the officer, and his execution muſt bear the whole procedure afore- 
faid, and be duly fubſcribed by him, and the two witneſſes to the 
executions*, The act touching warnings bears, that it ſhall be uſed 
againſt tlie tenant perſonally, or at his dwelling-place ; and there- 
fore, even tho he is out of the kingdom, but has a dwelling-houſe 
within it, the warning may be ſerved there“: but, if he has no domi- 
cil, then neceſſity requires, that the warning muſt be on 60 days, by 
letters of ſupplement, at the market-croſs of Edinburgh, pier and 
ſhore of Leith, as in other executions, againſt'thoſe out of > 


Ir the tenant has no dwelling-houſe on the farm, but has one 
without the landlord's territory, it may be doubted, if he can be 
warned there: it would ſeem, that he may be warned on the heri- 
tor's precept, wherever he is found, or in whatever place he lives 
within the kingdom, for which the ſtatute is ſufficient authority, in 


the ſame manner as it is for executing it at the church-door, where 


the heritor's juriſdiction extends not. Thoſe ſolemnities are required 
in warning from farms and poſſeſſions in the country, that tenants 
may timely provide themſelves. | 


Less ſolemn warning is, where many of theſe ſolemnities are o- 
mitted, as in warnings from dwelling-houſes within borows, or other 
dwelling-houſes, or poſſeſſions that have no relation to country farms. 
In thoſe within burgh, it is ſufficient, that the officer, without an 
written warrant from a magiſtrate, but only in virtue of his office, b 
a verbal order from the heritor, warn the tenant, by chalking the 
moſt patent door of the dwelling-houſe, 40 days before Whitſunday. 
This Chalking of the door muſt bear ſome indication of the tenant's 
being warned, and the officer's name muſt be marked, and all the 
ſolemnities performed before two witneſſes. The officer gives his 

Vol. II. E e execution 


e king- 
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execution of Chalking, (as it is called) ſubſcribed by himſelf and two 
witneſſes . This form of warning was at firſt uſed only in borows June 24. 
royal, where, by the cuſtom of burgh, ſeveral peculiarities, in di- ton. * 
vers inſtances, are introduced, different from the common courſe of 
law, for expediting of buſineſs; as in ſervices by haſp and ſtaple, re- 
ſignation and ſeiſin in one inſtrument, &c. but it was afterwards ex- 

- tended to borows of regality®; and may, by the ſame rule, take place v july 18. 

in burghs of barony, vis. that ſuch execution, by the common 1634. Hart. 

town- officer, ſhall be ſuſtained, being the cuſtom of the barony, or 
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| burgh of regality. 
"gd | | | 
f | 53. Warn- In dwelling-houſes in the country, not appendant to farms; or other 
q | ings, 7319. poſſeſſions which have no relation to country farms, as a ſoap-work, 


t : . . . 5 4 
hoc or fiſhery, Sc. the warning may be = the heritor's, or other leſſor's 


poſſeſſions precept, 40 days before the term of removal, tho' it be not Whitſun- 
not rating daye; nor needs it be either executed at the church-door, or on the Nov. 21. 
ground of the lands, but only perſonally againſt the tenant, or at his 1671-Riddel. 
dwelling-houſe ; the many ſolemnities, in rural poſſeſſions, required | 
by + com being ſpecial to them, that thro' ruſticity the tenants may 
not pretend ignorance; and, that others may be appriſed, the room 
is to be lett, and muſt be 40 days before Whitſunday, which is the 
ordinary term of taking farms, | 1 


54. The title WARNING, is in order to remove the poſſeſſors, that the warner 
in warning; may take poſſeſſion of the ſubject; and therefore regularly one ought 


none neceſ- 


L, en TO DOVER real right of property or liferent in the ſubject, before he 
the defender uſe warning therefrom ; becauſe, from the term at which the party 

3 is warned to remove, the warner's right to the poſſeſſion, and violent 
the purſuer; Profits, commences in caſe of diſobedience, and therefore, the te- 


22 ws nant ought to be put in mala fide, by the heritor's infeftment. A 
ubſet, who 


ls liferent by the courteſy, or by the terce kenned, is by law equiva- 
warned, lent to an infeftment. In the caſe of apparent heirs, their warning is 


ſuſtained, provided they are infeft, before the ſummons of removing 
thereon is called: and, in adjudgers, a charge againſt the ſuperior 
being made equivalent, by ſtatute, to an infeftment, is a good title 
for warning. A warning, uſed by the predeceſſor, will accrue to 
the heir: tutors and curators need not be warned, they not being 
properly tenants, but they muſt be cited on the ſummons of remov- 
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ing 2 9 july 28. 
| 5 | 1637. Had- 
8 If the tenant had the tack or poſſeſſion, tho from a perſon not 2. 


infeft, or even from one having no right to the ſubject, the letter 1628. Ben- 
has good title to warn and remove him, after the iſſue of the tack ; vet. 

for the tenant cannot controvert the right of his author. A principal 
tackſman may, for the ſame reaſon, uſe warning againſt his ſubte- 

nants, but otherwiſe a tackſman is not intitled to remove poſſeſſors; 

unleſs his tack is for life, or for more than 19 years, which is deem- 

ed in law as equivalent“; but, if he had attained poſſeſſion, the caſe e peb. 1747. 
would alter, for then he might remove all intruders. Payment of Gentle. 
rent to an heir, or ſingular ſucceſſor, will not be equivalent to the te- 

nant's having the leaſe from them, as above; becauſe the naked appa- 

rency or diſpoſition, without infeftment, gives right to the rent, but 

not to remove the tenant; and therefore he, by acknowledging their 


right 
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2 July 17. 
1632. Ardu- 


1669. Ag- 
new. 


b Jan. 30. 
1665. Roc- 
kart. 


al. Jan. 30. 


the tenor of the leaſe, which varies according to the 


111 
right to the rent does not own their title to remove. Warning at 


the heritor's inſtance, while the liferenter lives, is void, tho' the life- 


renter die before the term“; becauſe he had no right at the time to 
the poſſeſſion. 


Tir. IX. Preliminaries to a Removing, Oc. 


Tue principal tackſman ought regularly to be warned after expi- 
ration of the tack, provided he continued to pay the rent to the he- 
ritor ; but if the ſubtenant poſſeſſed by tacit relocation, or was in uſe 
to pay the rent to the heritor, it is ſufficient to warn him as above, 


the poſſeſſor being the proper perſon to be removed b. 


Ix any of the ſolemnities hath been omitted in executing the warn- 
ing, or if its warrant is defeCtive in the neceſſary formalities of pro- 
bative writings, or the warner has no ſufficient title in his perſon, ac- 
cording to the above deſcription, the warning is void. If an action 
of removing is not ſued within three years of the term of removal, 
the warning preſcribes : the effect of the warning likewiſe ceaſes, by 
the heritor's acceptance of a part of the rent for the year after the 
warning, or even by accepting ſervices or preſents from the tenant 
for that year, provided they are due by the tack. The reaſon is 
plain ; for, when the heritor has acknowledged the tenant's title to 
poſſeſs after the warning, he cannot pretend to remove him upon that 
warning. It is likewiſe void, if the warner has only a joint intereſt, 
pro indiviſo, with others who have not warned, and to whom the te- 
nant has not renounced ; for, as the warner in that caſe could not 


remove him, ſo the tenant, by complying therewith, would ſubject 


himſelf to the other joint-proprietors in the rent; but it would ſeem, 
that any one of them may warn and remove, finding caution to ſe- 
cure the tenant at the hands of the reſt, and to make good the rent ; 
but, at the time of the warning, notice ought to be given to the te- 


nant of ſuch intended ſurety, that he may be in condition timely to 
prepare for removing. | 5 4 


Tux uſe and deſign of warning the tenants is, that they may re- 
move at the term; which if they comply with, by voluntarily re- 


moving themſelves in the terms of the warning, they ought preſent- 


ly to acquaint the heritor therewith, that he may take poſſeſſion of the 
lands; and the ſafeſt method to do it is under form of inſtrument, 
that others intruding into the void poſſeſſion may not ſubject the out- 
going tenant, into whoſe vice and place they ſucceed, in payment of 
the rent and violent profits. The term of ans is regulated by 
ifferent cuſtoms 
of the country; for, in ſome places, the tenant removes from the a- 
rable land at Martinmas, and from the graſs and houſes at Whitſun- 
day following; and in others, he removes from the houſes and graſs 
at the Whitſunday, and from the arable land at the Martinmas there- 
after; ſo that, when he leaves the houſes, the whole crop on the 
ground is his; and the warning muſt always be uſed 40 days before 
the Whitſunday preceeding the firſt term of the tenant's removal, 


whether it be from the arable land, or houſes and graſs. In removing 
from houſes within borows, the cuſtom thereof is to be followed, 


which, in ſome, allows a certain number of days after the term. If 
the tenant do not wholly make void the poſſeſſion, and offer it accord- 


ingly 


55. Warning 
void, thro”. 
want of the 
due ſolemni- 
ties; pre- 
ſcribes in 
three years; 


loſes its ef- 


fect, by the 
heritor's 
thereafter re- 


ceiving part 


of the rent, 
or ſervices 
for the next 
year. 


56. Volunta- 
ry removing; 
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ingly to the heritor, he is liable for the enſuing year's rent, and vio- 
lent profits, as if he had remained in the full poſſeſſion. 


57. Legal LEGAL Removing, or by due courſe of law, is either Summary, 
| 1 IT upon a proceſs of removing, without any precedent warning, Or 
mary; ſum- Solemn, where a warning is neceſſary, and hath been uſed. The ge- 
mary remov- neral rule, as to ſummary removing, is, that it is allowed in all caſes, 
128 when where the poſſeſſor has no title of poſſeſſion, but poſſeſſes either vi- 
olently, clandeſtinely, or precariouſly ; or, by his tack or other deed, 

has obliged himſelf to remove on a ſimple charge, and put the heri- 

tor into the poſſeſſion. The poſſeſſors of lands, that were ſubject to 
a liferent, may be ſummarily removed, if they entered after the life- 

renter's death who was in the natural poſſeſſion ; but, if they have 

tacks from the liferenter, they cannot be removed till the next term 

of Whitſunday after his death, and muſt be ſerved with a warning, 


becauſe truly they are tenants *, | « Jan, 12. 
| | 5 1662. Kin- 


5 1 2888 7 | : r 2 © : caid. F b. 
Ir the heritor has acknowledged thoſe who at firſt were vicious 16. 1628. 


poſſeſſors, by receiving rent from them or otherwiſe; or if tenants, Thomſon. 
who had bound themſelves to remove, at the end of their tack, with- 

out warning, or upon a ſimple charge of ſix days, have been ſuffer- 

ed to poſſeſs after the term of removal, without interpellation, they 

cannot thereafter be ſummarily removed; for, in both caſes, the 
poſſeſſors come to be in the ſame circumſtances with other tenants, 

or cackſmen of lands, and poſſeſs by tacit relocation, unleſs they are 
previouſly warned. Summary removing is likewiſe competent a- ny 
gainſt poſſeſſors of towers, fortalices, or manour places for the he- 

ritor's proper uſe ; but, if the poſſeſſors paid rent for theſe, a warn- 

ing is requiſite. Summary removing takes place alſo againſt debtors 
poſſeſſing the lands, adjudged from them, at the adjudger's inſtance; 

and againſt the diſponer of lands, at the inſtance of the diſponee, pro- 

vided the diſponer become obliged to enter him at a preciſe term, in — 
which caſe a ſummary charge is likewiſe competent on the clauſe of 
regiſtration, if there is ſuch in the deed. | 
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58. summary IN all caſes where ſummary removing, without a previous warn- 
mult be by ing, 1s granted, it muſt be done upon a charge on the tack, or an or- 
order of law, dinary action of removing, which is the ſame as in a ſolemn remov- 
ing; for one cannot enter to the poſſeſſion, and eject others thereout 
at his own hand, tho' they had bound themſelves ever fo ſtrictly 
to remove, and declared, that it ſhould be lawful for the other party 
to throw them out brev; manu; becauſe it is only the part of the judges 


to make effectual that obligation, and none can aſſume juriſdiction 
to himſelf. 


mY 


$9. Solemm SOLEMN removing is that which requires a precedent warning; 

de dle nit. And it appears, from what is already ſaid of ſummary removing, in 

+ What caſes warning is neceſſary; for where ſummary removing is 

not competent, warning muſt preceed, otherwiſe the removing will 

not be admitted. The action of removing, whether ſummary or ſo- 

lemn, is the fame in all other reſpects, and proceeds on a citation of fix 

; days; becauſe all removings require diſpatch, that the poſſeſſion may 
not be long at an uncertainty : it may be purſued, for the ſame rea- 
CEO 8 1 | ſon, 


2 P. 1491. | 
c. 26. 


v jan. 8. 
1628. Mac- 
kenzie. 


Trr. IX. The Action of Removing. 


ſon, before the term, in order to decree the tenant or poſſeſſor to re- 
move at the term. The ſimple ſeiſin, without producing its warrant, 
is a good title, in a removing, againſt tenants who have no right to the 


113 


lands. Where the 


ſſeſſion flowed from the purſuer, he needs pro- 


duce no title, unleſs the defenders have been obliged, by decree, to 


pay their rents to another; for, in that caſe, the tenant will be al- 
lowed to call, by an incident diligence, ſuch perſon to whom he pays 
rent, to produce his rights. And in all caſes, where compearance 
is made br others, who produce an intereſt in the ſubject, the pre- 
ference will go according to the importance of their rights, as in o- 
ther competitions, and which muſt be diſcuſt before any procedure 
in the removing; as is the caſe likewiſe where competitions ariſe in 
actions of mails and duties. Ty 


Tux ſuperior formerly, in virtue of the caſuality of ward, which 
required no declarator, might inſiſt in a removing, notwithſtanding 
of current tacks granted by the vaſſal; but was bound to continue 
the tenants till the next Whitſunday after the caſuality fell * In o- 
ther caſualities, which require declarator before the ſuperior can at- 


tain poſſeſſion, as in non-entry and liferent-eſcheat, the ſuperior has 


no title to warn or remove tenants, unleſs declarator is obtained be- 


fore the warning. Superiors, having right to a feu-duty, (or to the 
caſuality of marriage formerly) that imports only debitum fundi, have 
no title to remove tenants ; becauſe they have no right to the poſſeſ- 
ſion, but only to poind or diſtrain the goods on the ground for theſe 
duties. Annualrenters and annuitants are in the ſame caſe ; for the 
have only right to yearly duties out of the ground, for which, as de- 
bita "find, they may poind the goods on the ground, but have no 
title to poſſeſs, and conſequently cannot remove poſleſſors. 


Tux husband, by his jus mariti in his wife's lands, or by the cour- 


teſy after her death, and the widow, who is Kenned to her terce, have 
good title to remove the poſſeſſors; becauſe they have right to the 
abſolute poſſeſſion by thoſe titles: but, before the reli& is kenned to 
her terce, whereby her own ſhare to the lands is aſcertained, ſhe has 
only right, by the terce, to the third of the rent b. | 


A RULE may be. laid down, That a title for warning is good to 
found a removing, which is only conſequential to the warning ; but 


there is an exception as to apparent heirs, above-related, who may 


warn before infeftment, but muſt be infeft before they inſiſt in a re- 
moving : this is admitted, becauſe the 2 is continued to cer- 
tain effects from the predeceſſor to the heir, and therefore the warn- 
ing uſed by the deceaſt accrues to the heir, and the heir may warn 
before he is entered; but ſtill an infeftment is neceſſary to carry on 


the removing, for the predeceſlor's infeftment does not accrue to the 
= | 


Tur defences againſt an action of removing are various: they are 
either Dilatory, cutting off that z7/flance ; or Peremptory, excluding 
the purſuer's right. It is the nature of all dilators that they muſt be 
inſtantly verified; but here, even peremptors, not preſently inſtruct- 
ed, will be rejected, unleſs the defender find caution for the violent 

Vol. II. Ft profits, 


60. In what 
caſe the ſupe- - 
rior can re- 
move te- 
nants; cre- 
ditors in real 
debts have 
no right to 
remove poſ- 


ſeſſors. 


61. The huſ· 
band, by his 
jus mariti or 
courteſy, and 
the wife by 
her terce | 
kenned, may 
remove. 


62. A title 
for warning, 
good for a 


removing. 


63. The de- 


fences againſt 


removing ei- 
ther dilato- 

ry or peremp- 
tory; unleſs 
inſtantly ve; 
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rified ; cau- 
tion mu 
found for the 
violent pro- 
fits. 


64. The te- 
nant, tho? 

living elſe- 
where, may 
be ſued be- 


fore the let- 


ter's court, 


fite, i. e. on account of 


neceſſity of the thing requires it; but the defender muſt be cited 


114 An Inſtitute of the Laws of ScoTLAND. Book II. 


profits, in terms of the ſtatute * ; for they are poſſibly proponed only 
for delay, and the poſſeſſors, in the mean time, might become in- 
ſolvent. The dilators are either againſt the purſuer's title, or forma- 
lity of the precept of warning and its executions, all which appear 
from what is already ſaid of theſe requiſites ; or they are againſt the 
ſummons and its executions, which ſhall be-treated of in the proper 
place b. | 8 


Tuo' the tenant do not live on the lands, or within the juriſdiction 
where they lie, yet the action of removing may proceed againſt him 
before the judge ordinary, whoſe juriſdicton 1s founded Ratione rei 

| - ſituation. of the ſubject; and indeed the 


by letters of ſupplement. The ſtatute 15 55 bears, that removings 
ce ſhall be ſued before the judge ordinary having juriſdiction; and, 


as barons, are ſuch ©, I conceive the ſame are competent before 


65. The ex- 


ception, that 
all parties 
having inte- 
reſt are not 
called, or 


that the te- 


nant is in 
uſe of paying 
his rent to 
others. 


66. The de- 


fence of a2 


poſieſſory 
judgment. 


them. And ſince, by the late ſtatute 4, ſuits for rents are reſerved to 
all heritors, ſuch action, as incident to the recovery of the rents, muſt 


be good before them; for otherwiſe their juriſdiction, in that re- 
ſpect, would be much impeded, pr 


Tur exception, © That all page having intereſt are not called,” 
takes place in many caſes, as where the husband poſſeſſes in the right 
of his wife, and either the one or the other is not called ; but if the 


husband is only omitted, he may be called for his intereſt by an inci- 
dent: it is likewiſe a dilatory objection, © that the defender is in uſe of 


ce payment of his rent to another, who is not warned or not called, and 
ce from whom the purſuer derives no right.” This allegation will not be 
admited, unleſs receipts, or diſcharges of the rents to ſuch other perſon 
be produced; and then the only conſequence is, that the defender will 
be allowed an incident to call his author to defend him, and likewiſe 


for producing his rights for that purpoſe, and the iſſue of the defence 
will depend on the validity and preference of them. If the other com- 
_ pear, the competition will be diſcuſt between them, before the defend- 


er can be decreed to remove. This defence will be inſtantly repell- 
ed, if the purſuer ſhew that. thethird party's right was reduced at his 
inſtance. The defence, that the defender is tenant to one who has 
« atack of the lands, whereof there are terms to run, is of the ſame 
nature ; for the defender cannot invert the poſſeſſion of the party un- 
der whom he poſſeſſes : but if that party's tack was expired, the pre- 
tence of tacit relocation will not defend the ſubtenant, that being ſuf- 
ficiently taken off by warning him in the poſſeſſion, as was juſt ob- 
ſerved; but the principal tackſman regularly ought to be called in 
the removing. ee | 


Tux defence of a poſſeſſory judgment is likewiſe dilatory : it takes 
place where the defender has been ſeven years in 238 by vir- 


tue of an infeftment, or even a tack proceeding from a third party, 


without interpellation: this will defend him till the end of his tack, 


unleſs the purſuer reduce the letter's right, in which caſe the defend- 


er's tack will fall in conſequence . The other effects of a poſſeſſory 
judgment are ſhown elſewhere i. | | 


: Tug 


*P. 1553. 
8. 39. 


b B. 4. 


e P. 1469. 
c. 26. 
d 20 Geo. II. 


e Ian. 18. 
art. f 


f Decem. 1. 
1676. Hume. 
8 Sup. tit. 1. 


Hope pract. 


obſer, tit. 13. 
934 


d Jan. 26. 
1665 Logan. 


© Jan, 18. 
1676. Bin- 
ning, 


L. 206. ff. 
de reg. jur. 


Trr. X. The Action of Removing. FR» | 


Tus exception, © that the defender poſſeſſes, pro indiviſo, with o- 


.«<thers who are not warned,” is not good, becauſe that cannot obſtruct 


his removing. But, if he is intitled to poſſeſs any part of the ſubject 
by a current tack, or otherwiſe, from the purſuer, and poſſeſſes the 
reſt, pro indiviſo, with it, the defence will be good for the whole, ac- 
cording to an eminent lawier*. And it ſeems plain, that it is a good 
defence, that the purſuer has only a partial intereſt in the ſubject, 
ce pro indiviſo, with others who have not warned the defender, or do 
ce not concur in the removing; for, in that caſe, it is impoſſible for the 
defender to remove from the purſuer's intereſt, and retain that of the 
joint proprietors, to whom he would be liable for their proportions, 
by' tacit relocation,” as was already obſerved, upon a warning at ſuch 
perſon's inſtance. But, in the caſe of a houſe devolving on different 
perſons, as upon the heir, for the two thirds, and on the widow, for 


67. The ex- 
ception, that 
the tenant 
poſſeſſes, pro 
indiviſo, with 
others not 
warned; or 
that the pur · 
ſuer has only 
a partial in- 
tereſt, pro in- 
diviſo, with 
others who 
have not 
been warned. 


her third or terce, the heir, who has the greateſt intereſt, will be 


referred to the poſſeſſion, and may remove the relict, he paying to 
Ls third part of the rent, becauſe the poſſeſſion of a houle is indi- 
viſibleb. For the ſame reaſon, where it is not the fault of the parties 
that they do not divide the ſubject according to their reſpective pro- 
portions, he that has the greateſt intereſt may remove tenants, Ind- 
ing caution to the others for their proportion of the rent, as in the 


caſe of coadjudgers, who are not at liberty to divide their debtor's 


eſtate, but the whole muſt be ſold in a ranking and ſale, for their 


payment; but a ſequeſtration, in that caſe, is moſt ordinary and x- 


pedient. Where the purſuer has only a partial intereſt, and yet is in- 
titled to remove, on finding caution, the tenant, as above, ought to 
be certified of it in the warning, for, otherwiſe, he was in bona fide 
not to comply. 5 | — 
TENANTS, in rural tenements, are bound to keep the houſes in as 
good condition as they find them at their entry, and therefore the 
will get no allowance for reparations; nor can they defend them- 
ſelves in the poſſeſſion, till they are reimburſed, unleſs the heritor did 
not put the houſes in an habitable condition at their entry; in which 
caſe, the heritor muſt either refund the expence, or find caution to 
do it, before his removing can proceed. Nor have they any good de- 
fence on account of ultroneous meliorations, whereby the lands may 
be lett at a higher rent; becauſe, having made them without war- 
rant from the heritor, it was for their own conveniency the diſburſe- 
ments were laid out, and they have enjoyed the intermediate profits, 
in view of which alone they can be preſumed to have made them. 
But where one, having an apparent title of property, improves the 
ground, before he is interpelled by ſuit, upon another's preferable 
right, he may retain the poſſeſſion till he is reimburſed, ſo far as the 
lands will give an higher rent thereby, after his right is reduced æ; 
for the defender laid out the expences on the ſubject, when he be- 
lieved it to be his own, and therefore he ought to be reimburſed, on 
its being evicted from him; but his bygone intromiſſions muſt be im- 
puted in ſatisfaction of the ſame, ſo far as they extend. This is found- 
ed on the rule of law and juſtice, Nemo debet locupletior fieri cum alterius 


jafura®, None ought to enrich himſelf by the ſpoils of another. 


5 ; Ir 


68. What in- 
cumbent on 
tenants as to 
repairs; not 
intitled to 
expence of 
improve- 
ments. 


69. Au Here- 
zeld, what 
does it im- 
port; by 
whom due. 
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Ir the heritor has accepted of an Herezeld or Heriot from the wi- 
dow or children of a tenant deceaſed, he is bound thereby to conti- 
nue them in the poſſeſſion, upon the ſame terms, for the next year, 
commencing from the Whitſunday after the deceaſed's death. A 
Herezeld ſignifies a gift to the maſter, and is the beſt horſe, ox or 
cow that belonged to the tenant, in the heritor's option. It is not 
due by the repreſentatives of a tenant, who poſſeſſed leſs than the 


eight part of an oxgate of land, or had a current tack at his death, 


70. The de- 
fence of a 
preferable 
right, when 
good againſt 
removing. 


71. How re- 
moving pro- 
ceeds againſt 
the repreſen- 
tatives of a 

liferent tackſ- 
man. 


72. Obedi- 
ence to the 
warning; 

what if not 
full. | 


73. Succeed- 
ing in the 
vice, what. 


nor by feuars to their ſuperior, unleſs it is ſpecially covenanted, be- 
cauſe they have no occaſion for the maſter's favour. - This caſuality 
is almoſt univerſally in diſuſe, and it is not due, even by movable te- 


nants, unleſs it is the cuſtom of the barony to exact it, the ſame be- 


ing a moſt unfavourable perquiſite*, as was formerly obſerved*, 


IT is a peremptory defence againſt a removing, © that the defen- 


« der has a preferable right to the purſuer's.” But this defence will f 


not be received againſt thoſe from whom the defender had his tem- 
orary or redeemable right, becauſe, in reſpe& to thoſe, he cannot 


> ng 


2 Quon. at- 
tach. Co 23» 
b Craig, lib.2. 
dieg. 9. F fin. 
quon. attach. 
d. c. 23. 


© June 23. 
1715. Simp- 
ſon. July 

17 33. Fergu- 
on. 


d Sup. tit, E 


invert the title of his poſſeſſion; and therefore, at the expiration of 


the tack, or redemption of the lands, he muſt render the poſſeſſion, 
with reſervation of his own rights, as accords, i. e. with liberty to him 
to make uſe of them thereafter, as he ſhall think proper, againſt the 
purſuer, notwithſtanding the decree of removing. But, as to all 
third parties, the defence of a preferable right, tho' acquired after 
the temporary one, is good; for one may lawfully maintain his poſ- 
ſeſſion, by all rights in his perſon, againſt third parties, from wh 
he did not derive the poſſeſſion. 


A LIFERENT-TACK expires by the death of the tenant ; but, if that 
happens after the Whitſunday, his heir has right to continue till the 
next Whitſunday, on the ſame terms, becauſe, the firſt term being 
paſt, the matter is not entire; but, if he die after the Martinmas, 
before any of the corns are ſown, his repreſentatives may be removed 
on a previous warning, for otherwiſe tacit relocation would take 
place. But, in the caſe of a liferenter-of lands, who pays no rent, 
there are not proper terms for tacit relocation after his or her death; 
and therefore their repreſentatives, or other intruders, may be ſum- 
marily removed. 


I is ſelf-evident, that obedience to the warnin g cuts off all occa- 


ſion for an action of removing; but this compliance muſt be full, by 
the tenant's removing himſelf and family, cottars and ſubtenants, 
goods and effects, and offering to the letter the void poſſeſſion at the 
term. In houſes within burgh, a punctual removing at the term is 
not neceſſary; but, if it is done within the time ordinarily allowed by 
the cuſtom of the burgh, it is ſufficient. — 


Ir the tenant has not made void the poſſeſſion, and offered it in 
due time to the letter, he will ſtill be decreed in the removing, and 


be liable in violent profits from the term at which he ought, by the 


warning, to have removed, reſerving action of relief to him againſt 
his ſubtenants, or other intruders who poſſeſſed?; for, tho' thoſe 
who enter into the void poſſeſſion are liable, as Succeeding in the vice 


of 


e Nov. 22. 
1677. Stew- 
Art. 


f Jan. 30. 
1624. Green- 
law. July 24- 
1678. Inglis. 
July 21. 
1713. Bridge. 


E n 

* 
8 

f 
9 
5 
> 


june 16. : 


1681. lady 


Chatto. 


b June 30. 
1675. Stain; 
hill. July 16. 


1674. Earl | i : 
have entred into the poſſeſſion of lands or houſes, or continue in the 


| ſame, Vi aut Clam, i. e. by violence or clandeſtinely. The differ- 
ence between theſe is, that no title can defend. him, who, by vio- 


Argyle. 


e B. 1. tit. 10. 
98. 


Bac. new | 
abr. (leaſes) 
297+ 


b 21H. VIII. 
CG bh 


c Bac, new 


abr. (leaſes) 
300. 
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of the tenant that was warned, yet the heritor will not be put to a 
new action againſt them, if they intruded by the tenant's fault, in not 
offering the void poſſeſſion, but the tenant will be decreed to remove 
them, and be liable, as above. 


Tux effect of a decree of removing is, that it may be put to exe- 
cution by letters of Ejection; whereby the obtainer of the decree may 
cauſe the meſſenger, with his aſſiſtants, forcibly throw out the poſ- 
ſeflors and their families, and make void the ground, and Bondy 
to the poſſeſſion; and tho' this, in ſtrict law, may be done without 
a previous charge to remove, yet the ſafeſt courſe is to uſe it, as is 
ordinarily practiſed on fix days charge. : 


AnoTurR effect of it is, that the tenant, who did not obey the 


warning, is liable in violent profits, from the term of removal; but, if 


he had probable ground to defend, the profits will be reſtricted to the 
ordinary rent. In houſes, the violent profits are limited to double the 
rent; and inland, the outmoſt that, by the greateſt induſtry, could 


have been made of the ground, according to the holding and ſowing, 


is claimable. All intruders, and perſons ſucceeding in the vice of the 


tenant, as well as the tenant himſelf, are liable conjunctly and ſeve- 


rally in the violent profits; becauſe it is a delinquency to occupy an- 
other's poſſeſſion, againſt, or without his conſentb. | 


AcTIons of ejection and intruſion are competent againſt thoſe who 


lence, entered to land in the lawful poſſeſſion of another, or conti- 
nues therein after decree of removing: but, in an intruſion, the par- 
ty may defend himſelf on his title, if he has any; for in ſuch caſe he is 
no intruder. I have ſpoken of theſe among delinquencies. 


| Obſervations on the Law of England, in relation to the Premiſes. 


LEASES, originally, were perſonal contracts or agreements only 
between the parties, and did not transfer any property to the leſſee; 
and this was one reaſon, why leaſes for years were conſidered as 
chattels, and went to executors; and another reaſon was, that the 


purchaſers of long leaſes eſcaped the wardſhip, relief, and other bur- 
thens that were annexed to the antient tenancies; and, if they had 


gone to the heir, they might have fallen under theſe burthens“. 


ANTIENTLY, if the leaſe was evicted, the leſſee had only action 
of damages againſt the leſſor and his repreſentatives, and leaſes were 
under the power of the freeholder to deſtroy by a recovery ; for 
the perſon coming in by a recovery was ſuppoſed to come in by a 
title Paramount: but, in the reign of Henry VIII. it was reſolved, 
that the leſſee ſhould not only recover damages for the poſſeſſion loſt, 
but ſhould alſo recover the poſſeſſion itſelf ; and the ſtatute * gives the 


termer or leſſee power to falſify all manner of recoveries againſt the 
tenant veſted in the fee of the lands; from which time men began 
to limit long leaſes*. | 
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Tur ſubject of leaſes is not only lands and houſes, but likewiſe 
oods and chattels ; and if one let for years a ſtock of live cattle, 
the leſſee hath the uſe and profits of them during the term; but the 
leflor hath not any reverſion in them to grant over to another, till the 


leſſee ſhall have re-delivered them to him; for the leſſor has only a 


poſſibility of property, in caſe they outlive the term, and all the young 


ones belong abſolutely to the leſſee, and do not ſucceed to ſupply 
thoſe that die; ſo that when any of them dies, the poſſibility of the 


reverting property, which only was left in the leſſor, is at an end by 


their death *, 


A Leass, (from Laiſer,to part with) more properly, is © a demiſe, 
ce or letting of lands to another for term of life or years, or at will, 


ce upon a reſerved rent.” A leaſe is either by parol, or word of mouth 


only, or in writing : but, by ſtatute, all eſtates, intereſts of free- 


holds, or term of years, not put in writing, and ſigned by the parties, 


5. Leaſes ei- 


ther for life, 
for years, or 
at will. A 
leaſe for life 
requ res 
ſein, 


6. Divers 
ways of for- 
feiting a leaſe 
for life, 


7. A leaſe for 


8 the 
eſſee may 
enter after 
the leſſor's 


death, 


$. The cer- 
tainty requir- 
ed in a leaſe 
for years, as 
to the time 
ofendurance. 


ſhall have no greater effect than eſtates at will, except leaſes not ex- 


ceeding three years, whereof the rent reſerved ſhall be two thirds of 
the full value of the thing demiſed b. | 


LzAsEs therefore are either for life, for years, or at will. A leaſe 


for life is, when one has lands lett to him for term of his own life, 
or the life of another, or for the term both of his own life, and the 


life of another. A leaſe for one's own life is an higher intereſt than 


that for another's life. There muſt be livery and ſeiſin upon a leaſe 


for life; it cannot be made to commence in futuro, becauſe it re- 
quires ſeiſin, which muſt be by immediate poſſeſſion . This is after 
the example of the old feus, which originally were only for life. 


TAE ways of forfeiting ſuch eſtate are founded on the ſame ori- 
inal. Thus, if a tenant for life takes upon him to alien in fee, this 
is a forfeiture, becauſe it is a renunciation, and is contrary to his fi- 
delity; as likewiſe it is, if he levies a fine, by which the reverſioner 
is diveſted, this being a more ſolemn renunciation. Another way 
of forfeiture, in a court of record, is, by claiming a greater eſtate than 


he had by the feudal donation, or by affirming the reverſion to be 
in any other than his lord, or claiming it himſelf; for, in all theſe 
caſes, he denies that he holds the feu from the lord: but thoſe acts, 
by the law of England, muſt be done in a court of record, to infer 


a forfeiture J. 


A LEASE for years is, when one demiſeth or letteth lands to ano- 
ther, to have and to hold for a certain number of years. The leſſee, 
by virtue of ſuch leaſe, may enter into the lands, even tho the leſſor 
die before his entry, for it requires no livery of ſeiſin; as a leaſe for 


life does, which therefore falls, unleſs ſeiſin is taken during the leſ- 


ſor's life. 


As to the certainty of leaſes for years, with reſpect to their conti- 
nuance, duration or ending, it ought to be aſcertained, either by the 
expreſs limitation of the parties, at the time of the leaſe made, or b 
reference to ſome collateral act, otherwiſe the leaſe will be void e. 
If one makes a leaſe for years, without ſaying how many, it ſhall be 


a good 


2 Bac. ibid. 
301. 


b 29 Char. II. 
E. 3. 


Littlt. 57. 
et ibid. Coke. 


«4 Bac. new 


abr. (eſtates 
for life) 279, 
&c. 


e Bac. (leaſes) 
430. 


« Ibid, 462. 


b Littlt. 58, 
&c. 


c Coke 1. 
inſt. 45. 6. 
rep. 35. 

d Coke 1. 
inſt. 46. 


e Coke 1. 
inſt, 45, 


f Coke * 
inſt. 46. 
3 Ibid. 44. 


h 32 Hen. 
VIII. c. 28. 
13 Eliz. 

c. 10. 


i Coke 3. 
rep. 23. Bac. 
new abr. 


(debt) 18, 


k Bac. ib. 
436. 


the remedy the leſſor has againſt him upon the contract, but he ma 


ring due 


likewiſe ſue the aſſignee for rents that incurred due, after the aſſign- 
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a good leaſe for two years. A leaſe © for one year, and fo from year 


« to year, as long as it ſhall pleaſe the parties,” is a leaſe for two years 
certain at leaſt, and at moſt, after three years, it is an eſtate at will *. 
A leſſee for years may grant over his term before entry, but he is not 
in poſſeſſion till actual entry. Such leaſe muſt be of lands or tene- 


ments, whereunto the leſſor may come to diſtrain, and not of incor- 
poreal inheritances b. . | 


A LtASE for years may begin at a time paſt, preſent, or to come; 


but regularly it muſt have a certain beginning, and muſt likewiſe 


have a certain end; and if one make a leaſe for three years, and fo 
on from three years to three years, it is a good leaſe for fix years, 
and no more ©. Every leaſe for years is a Chattel Real, and not in- 
heritable, but goes to executors, as above; and tho' it ſhould be con- 
ceived to the leſſee and his heirs, yet it ſhall go to the executors . 


A LEASE at will is made either at the will of the leſſor, or leſſee ; 
but otherwiſe it will be underſtood at the will of both e. 


A PERSON ſeized of lands in fee-ſimple may let out the ſame for 
as long a term as he pleaſes : however, if he take a wife, and there- 
after make a leaſe br years, and dies, the wife ſhall be endowed ; 
for ſhe may avoid the leaſe, but, after her deceaſe, the leaſe ſhall be 


in force again f; but tenant in tail can only make a leaſe for his 
own life, and no longer s. : 


A B1$80P or dean, &c. may make a leaſe of his ſole poſſeſſions, 
for twenty one years, or three lives, the requiſites in the ſtatutes be- 


ing obſerved, particularly that the accuſtomed rent, for 20 years be- 


fore, be reſerved. Parſons and vicars may grant ſuch leaſes, the ſame 


being confirmed by the patron and ordinary b. 


Ir a leſſee for years aſſigns all his intereſt to another, yet the leſ- 


ſor may have action of debt againſt the leſſee, not only for the ar- 
rears incurred before, but likewiſe thoſe after the aſſignment; for 
the privacy of the contract remains, and the leſſee cannot prevent 


ment, in his option. If the leſſor once accept rent from the aſſignee, 
when he knows of the aſſignment, he cannot thereafter charge the 
leflee for rent becoming due after the aſſignment, for he hath there- 
by determined his eleCtion *, But if an affignee to a leaſe aſſigns o- 
ver to another, he ſhall be liable to pay the rent, which incurred 
due, during his enjoyment of the fame, but not for what becomes due 


thereafter, the aſſignee being under no expreſs covenant for the rent. 


As an aſſignee to a leaſe, or to other things aſſignable, ' ſhall be 
bound by a covenant real, (as to repair the houſe demiſed) which 
runs along with it, ſo ſhall he take advantage of ſuch covenant ; and 
therefore, if the leflor covenants to repair, or grants to the leſſee e- 


ſtovers, &c. thoſe, as appurtenants, ſhall go with the leaſe, into 
whoever's hands it ſhall come k. == 


Ir 
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Ix there is a condition expreſſed in the leaſe, that, on failure of 
payment of the rent, it ſhall be lawful to the leſſor to re-enter, then, 
upon the condition broken, he may re-enter ; but if the reverſioner 
grant the reverſion to another in fee, the grantee may diſtrain for the 
rent behind; becauſe the rent is incident to the reverſion, but he can- 
not enter upon the land, on the condition broken for default of pay- 


ment. 


Ir a man leaſes for life, reſerving rent, upon a condition of re-en- 
try, in caſe of non-payment at the day, and, after the condition is 
broken by non-payment of the rent, he diſtrains for the ſaid rent; 
this act is a confirmation of the leaſe. But where a leaſe for years ren- 
dering rent is made, and upon condition of non- payment to be void, 
and the rent is demanded at the day, and not paid, the leaſe is ab- 
ſolutely void, and cannot be confirmed by acceptance of the rent 
thereafter * ; but ſuch leaſe does not become void by non-payment 
at the day, without an actual, expreſs and formal demand of the rent 
upon the land, 'tho' no perſon be there preſent to pay it; becauſe a 
rent is not properly due till it is demanded.: nor will a clauſe of re- 
entry, for non-payment of rent, entitle the leſſor, unleſs, in like 


* 


manner, he firſt demand the rent. 1 Ab 


— 


 Evpxy tenant for life, or years, has, incident to his eſtate, three 
kinds of eſtovers of wood, viz. 1. Houſe-bote, for repairs to the 


houſe, and firing. 2. Plough-bote, for his plough, or other inſtru- 


Littlt. 347. 
et ib. Coke. 


b Vin. (con- 
firmations) 
p. 129. 


e Vin. (rent) 
p · 5 2 3 0 


ments of husbandry. And, 3. Hay-bote, or Hedge- bote, which is 


a right to take wood to repair hedges, &c. to ſecure incloſures : thoſe 
he may take in the land demiſed, unleſs he is reſtrained by ſpecial 
covenant . 18 

A TENANT for life, or years, may continue to dig in a coal-mine 
that was open, but otherwiſe he cannot dig for coal, unleſs the leaſe 
was of the coal likewiſe ; and; if he do, he commits waſte © : nor 
can he plough grounds that were not ploughed up time out of mind; 
nor can he take, away doors, windows, &c. fixed to the freehold ; 
but if they were fixed by himſelf, he may take them away, provided 
he do not thereby endamage the freehold, but leave the ſame in as 


good condition as when they were fixed up f. TE 


Tux leſſor regularly may put out the tenant at will, at what time 
he pleaſes ; but if ſuch tenant has ſown the land, and the landlord 
puts him out, he ſhall have the-corn, and free acceſs to cut and car- 
ry it away: but if ſuch tenant plant trees, they ſhall go to the land- 
lord, without any recompence*. But if a tenant for years ſow the 
ground, and it is not cut down at the termination of the leaſe, he ſhall 
not have the corn, but the landlord ſhall have it ; for it was his foll 
to have ſown it, when he behoved to know that he could not haye 
right to reap it. A tenant for life ſowing the ground, his executors 
ſhall have the corn, if he die before it is cut down and carried a- 


way nn; becauſe he could not know its termination, 4v/z, the time of 
his own death, | 5-3 


IT 


d Coke 1. 
inſt. 41. 


© Coke 8. 
_ 1. - 


f Selk. 368. 


g Littlt. 68. 
Coke 1. inſt. 


65. 4. rep. 


116. 


h Coke ibid. 
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d 29 Cha, II. 


e. 3. 
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b. 2. tit. 5. 
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inſt. 145. 
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IT is not material whether any rent is reſerved upon a leaſe for life, 


you or at will, except in the caſe of leaſes for life or years, made 


y tenant in tail, husband and wife, of the wife's lands, and ec- 


clefiaſtical perſons*, and except in leaſes by parol, not exceeding three 


years, whereof the rent reſerved muſt be two thirds of the true valuè b, 
as above. | | 


I nave diſcourſed of the forage] kinds of rents, and diſtreſs for 


the fame , which 1 ſhall not repeat. As diſtreſs is appointed by law, 


ſo replevin is a remedy againſt diſtreſs, when wrongfully taken, or 
detained to the prejudice of the owner. It is a re-deliverance, by the 
ſheriff, of the things diſtrained, that they may remain with the firſt 


poſſeſſor, upon ſecurity given by him to try the right with the diſ- 


3 and to anſwer him in due courſe of law *, The ſheriff, in 
caſe, may act either by virtue of the writ of replevin, by common 


19. Is if ma 
terial; that; 
in a leaſt, 
rent be re- 
ſerved to the 
leſſor. 


20. Replevin, 
and the pro- 
cedure in it. 


law, or ex officio, upon the party's complaint by precept, or even a 


3 $2 Hen. 
„ 


Coke ibid. 
Finch 317. 


e Fuß. tit. 6. 
(liferents). 


9 


h 32 Hen. III. 
„ 
Edw. I. c. 1. 


7 Vin.(waſle) 
p. 503» 


given him by ſtatute *.* In the caſe of replevin, the party diſtrain- 


verbal mandate to his bailiff to re-deliver the goods: this power is 


ed muſt have a general or ſpecial property of the goods at the time of 
the taking; but, if a queſtion about the property ariſes, the ſheriff 
cannot proceed till that matter is decided before him by writ*. 


Ovn law differs in many reſpects from the premiſes, as appears. 
from the foregoing title: I ſhall only add, that, ſince a landlord cannot 


diſtrain for his rent but upon a decree ; and as to the year's rent, for 
which he has an hypothec upon the goods on the ground, he muſt 


obtain the ſame to be ſequeſtred, valued, and delivered to him, by 


the authority of a judge ; there is no occaſion with us for a remedy 
ſimilar to that of a replevin, by the law of England. 


By the law of England, an action of waſte lies againſt leſſees for 
life or years, in the ſame manner as againſt tenants by the courteſy, 


and in dower, of which, and the conſequences thereof, I have al- 


ready ſpoken *, 


Tux ſtatutes, which prohibit tenants for life or years to commit 
waſtel, contain an exception («unleſs ſuch tenants have ſpecial licence, 
expreſſed thus in the leaſe, That the ſame ſhall be without impeachment 
of 4vaſte ; but this cannot be extended or underſtood to allow the de- 
ſtruction of the thing itſelf, but only to excuſe the tenant as to per- 
miſſive waſte; and ſo would not give him leave to fell and cut down 
trees ornamental, or which are a ſhelter to a dwelling-houſe, and 
much leſs to deſtroy or demoliſh the houſe itſelf i, SS 


by writing of covenant, that they may do waſte”) : this commonly is 


Tx ſtatute, laſt referred to, ſubje&s the party, attainted of waſte, 
to a forfeiture of the place waſted, in a leaſe, or other eſtate for 
life, and treble the value of what the waſte ſhall be taxed at ; but, 
in the caſe of a leaſe for years, action of waſte, after expiration of the 


lueaſe, can only lie for treble the value, and which is ſtill competent. 


- Tro' a tenant in tail after pofſibility of iſſue extinct, be without 

impeachment of waſte, yet the court of chancery always interpoſes, to 

prevent his committing waſte by their injunction ; becauſe they will 
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waſte ; but, never ſee a man diſinherited ; but other tenants in tail may commit 
after poſſibi- yyaſte on houſes, or other part of the eſtate tail; and no inſtance can be 


the granter, 


2. Rights of 
the modern 
form, and 


impro 


mY given, where ſuch tenant was reſtrained from committing waſte by 
may. injunction from the court of chancery *, 
E. 
Redeemable Rights of Property. 
| I HAVE already diſcourſed of abſolute rights of property of lands, 
J and of annualrents, ſervitudes, and other ſimilar burthens affect- 
ing the-ſame : thoſe are ſeveral kinds of real rights, or pr aro, 
them, of which I propoſed, in the beginning of this book, to treat. 
now come to the faſt kind of ſuch rights, viz. Pledge. -I conſider- 
ed it elſewhere, in reſpe& to moveables * ; in which view it is ge- 
nerally called a Pawn; and therefore I ſhall take notice of pledge here, 
as it concerns heritage impledged for debts, and redeemable upan 
payment of the ſame. ä | 
1. Redeem. REDEEMABLE Rights of the ground are either Conventional, by 
_ rights the deed of the party; or Legal, by diligence, v/z. Adjudications at 
3 preſent, and, of old, Appriſings. The firſt are either conſiſtent 
or legal; re- with the right of fee in the ranter, or diveſt him thereof. The ſe- 
3 cond always ſuppoſe the fee in the adjudger's perſon, conſiſtent with 
do not diveſt the ſame's being in the debtor, during the legal reverſion. 


R1cnTs redeemable, that do not denude the granter, are either 
diſpoſitions for ſecurity of ſums lent, which ordinarily contain a 
bond of borrowed money, or obligation for payment of ſuch ſums, 
and a diſpoſition 22 of the lands for ſecurity to the creditor; or 
where lands are diſponed to a cautioner for ſecuring his relief: in 
both theſe caſes the granter is not ſimply diveſted, but only to a cer- 
tain effect, and therefore his infeftment is conſiſtent therewith, e- 
ven tho the right in ſecurity be holden of the granter's ſuperior; and 


the ſecurity or incumbrance flies off, as ſoon as the ſum is paid, or the 
cCautioner relieved. A diſpoſition, for relief or ſecurity of ſums con- 


tracted, or to be contracted, in queſtions with third parties, is void 


as to all ſums contracted after the date of the infeftment ; whether 


the right itſelf bears that it is for relief or ſecurity of ſums, or is fo 
qualified by a backbond, does not alter the caſe ; and ſuch infeftment 
may be excluded by exception that the ſum is paid, or the cautioner 
relieved, without reduction or declarator >, A diſpoſition of lands, 
in warrandice of other lands principally conveyed, does not diveſt the 


granter of the warrandice lands, till recourſe 1s had thereto, upon e- 
viction of the principal lands. 


Nor only the above rights are conſiſtent with the right of proper- 
ty in the granter, but likewiſe the new invented ſecurities, whereby 
the debtor grants not only an infeftment of annualrent upon his lands, 


wadfets, ge- but alſo, in the ſame deed, a diſpoſition of the ſame, for ſecurity of 
the principal ſum, intereſt and penalty, are ſuch. And, farther, im- 

proper wadſets, whereby the wadſetter has acceſs to the poſſeſſion, 

and his principal ſum is extinguiſhable by his perception of the rents, 

e : are 


nerally do 
not diveſt the 
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are of the fame nature; for where the creditor's right may be abat- 
ed, it muſt ceaſe when the whole is ſatisfied, and conſequently the 
debtor needs not be re-inveſted *: but which would not hold where 
the wadfetter bars himſelf from the poſſeſſion, and grants a back-tack 
to the reverſer for payment of his intereſt ; for then the debtor is de- 
nuded, and he is turned to a tackſman of the lands, till redemption. 
However, to prevent diſpute as to a qualification for electors of mem- 
bers of parliament, ſuch improper wadſetter is not intitled to the 
privilege, but only a proper wadſetter; becauſe he is in poſſeſſion, 
and his right not thereby extinguiſhable, and conſequently, in all 
views, he 18 the only heritor till redemption ; whereas, in the other 
cafe, ſuch improper wadſetter is conſidered only as a creditor, ſince he 
reſtricts himſelf to his intereſt, tho', by the form of the deed, the 
debtor is diveſted by the wadſet, and, if holden of the ſuperior, muſt 
be re-inveſted upon redemption. 


A D1sPOSITION, burthened with the granter's debts, or with ſums 
payable to the granter, or third perſons, diveſts the granter in fa- 
Vour of the diſponee, who is thereby intitled to the right and poſſeſ- 
ſion of the lands, and gives not acceſs to the creditors of the granter, 
or others intereſted in ſuch reſervation, to ſue for the mails and du- 
ties, or rents, till they adjudge the lands : however, the clauſe is a 


3. A difpoſf= 
tion of lands, 


burthened 


with ſums, 
diveſts the 
granter. 


real burthen, and the debts are thereby preferable to the diſponee's 
right, and is effectual againſt his ſingular ſucceſſors therein, if the 


burthen is ſpecial as to the particular debts, and 25 8 in the in- 
feftment>, Infeftments, upon appriſings or adjudications, do not 


denude the debtor, during the legal reverſion, being only diligences 


for ſecurity of the debt, and therefore, upon payment, the debtor's 
infeftment ſtands good, and they may be taken off by exception, 


WapstTs, ſo termed from Wad, i. e. a Pledge, frequently diveſt 
the granter of the property, and ſtate it in the wadſetter, tho, for moſt 
part, the ſuperiority remains with the reverſer : hor are heritable 
diſpoſitions of the lands under reverſion, either by a clauſe in the bo- 
dy of the right, or by a writing apart. Wadſets are either Public, 
holden of the granter s ſuperior, and theſe fully denude the granter, 
who has only the reverſion, under the foreſaid limitation as to im- 
proper wadſets; or Baſe, holding of the granter himſelf. In this laſt 
caſe, the caſualities fall by the debtor, the reverſer, immediate ſupe- 
rior of the wadſet, to his ſuperior in the lands, and he is bound to re- 


lieve the creditor-wadſetter of that damage, fince it happens thro' 
him. But, if the right contain a procuratory of reſignation, and the 


e 20 Geo. II, 


lands hold of the crown, or even, bythe late act, of any ſubject ſuperi- 
ore, it is the creditor's fault if he did not execute it, by taking a pub- 
lic infeftment; and therefore he has no relief, in By the caſualties 
fall by the debtor. | 


A wapszT conſiſts of two parts, the Diſpoſition, with infefiment 


4. Wadſets; 
the peculia- 

rity in them + 
lies in the 
reverſion, 


thereon, and the Reverſion, The diſpoſition, where the reverſion is - 


not ingroſſed, differs nothing from other diſpoſitions which are ab- 
ſolute ; ſo that all that is conſiderable in wadſets is the reverſion, 
whether ingroſſed in the diſpoſition, or upon a writing apart. 


A REVER- 
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5. Reverſion, 
conventional 
or legal; this 
laſt takes 
place in adju · 
dications. 


A REVERSION is *a right competent to the debtor, whoſe lands are 
ce diſponed by himſelf, or adjudged from him by his creditor, to re- 


te deem the ſame, upon performance of the conditions agreed to by the 


ce convention of parties, or required by law;” therefore reverſions are 
either Legal or Conventional. A legal reverſion, is the libertyor faculty 


allowed to the debtor to redeem the lands adjudged, within the time 


6. If the ad- 


judger is in 
poſſeſſion 
within the 
legal, is an 
order of re- 
demption ne- 
ceſſary. 


7. If the ad- 
judger is not 
in poſſeſſion, 
an order of 
redemption 
muſt be uſed 
againſt him 
within the 
legal, other- 
wiſe it ex - 
pires; in 


chat caſe, no 
uſe for a de- 
clarator of 


expiry of the 
legal. 


8. Conven- 
tional rever- 
ſion, either 
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diſpoſition, 
or by a deed 
apart: this 
laſt muſt be 
duly record - 
ed to affect 
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ceſſors. 


limited by law, and is commonly termed the Legal. In appriſings, 
(in place whereof adjudications have ſince come) the legal was ſeven 
years only, but thereafter it was extended to ten, which now takes 
lace*. If a minor ſucceed to the debtor, during the legal, he has 
liberty to redeem at any time of his perfect age of 25 years complete, 
to which time the legal is prolonged by ſtatute; and the caſe is the 
fame, if an adjudication is led againſt the minor himſelf. | 


v9. 
* 


Bur if the adjudger is not in poſſeſſion, ſuch ſummons of count 
and reckoning is inept, and will have no effect to ſave the equity of 
redemption; and the lapfe of the time infers expiration of the legal, 


and cuts off the reverſion. In ſuch caſe, the only remedy for the debt- 
or is to examine into the validity of the adjudication, vix. if it is regu- 


larly led; and a ſmall informality will open the legal, and reſtrict it 
to a ſecurity. Sometimes the creditor, - ſecuring the property, as 
he imagines, inſiſts, after expiration of the legal, to have the ſame 
declared; but a decree of that kind is of no great effect, unleſs ap- 
pearance 1s made in it for the debtor, whereby it may become a de- 
cree in foro. The lapſe of the time declares itſelf, and a decree in ab- 


ſence, for that purpoſe, ſignifies little; for ſtill a declarator of re- 


demption may be inſiſted in by the debtor, upon proving payment 
within the legal, or to have the legal opened, upon informalities of the 


adjudication; but this muſt be done, by reduction of the declarator 


of expiration of the legal, on thefe grounds. 


A CoNvENTIONAL Reverſion, is that whereby the granter of a 
diſpoſition of lands has right to redeem the ſame, upon paytnent of 
a certain fum, or performing other conditions agreed upon between. 


him and the creditor: it is either by a clauſe of reverſion, contained 


in the body of the diſpoſition, and ſeiſin thereon, whereby it is ſaid 
to be incorporated in the infeftment, or is contained in a writing a- 
part, granted by the wadſetter, as was above hinted. This reverſi- 
on muſt be duly ſubſcribed, with all the ſolemnities of writings of 
importance; and, if the creditor cannot write, it muſt be ſubſcribed 


by two notaries for him, before four ſubſcribing witneſles, a rever- 


ſion being always eſteemed a writing of importance*. Where the 
reverſion 1s incorporated in the body of the right, it is ſufficiently 
thereby intimated, the ſeiſin containing it being on record; and when 
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2p. 1617. 
c. 16. 


b jan. 16. 
1679. Lam- 
derts. 


e P. 1617. 
c. 16. 


the reverſion is upon a writing apart, it muſt be regiſtred in the pro- 


per record of reverſions, within 60 days of its date, or of the infeft- 


ment on the diſpoſition to which it relates; otherwiſe it is null as to 
onerous ſingular ſucceſſors of the diſponee, but effectual, as a perſo- 
nal obligation, againſt the diſponee, and his heirs or gratuitous aſ- 
ſigns*. If, before the ſingular ſucceſſor's right, the matter was ren- 
dered litigious, by an order of redemption, and proceſs thereon, or 
any other action, or if inhibition was uſed on the reverſion, the re- 
verſion is good againſt him, tho not regiſtred; becauſe, in ſuch 
circumſtances, the ſame is ſufficiently made known, and therefore 


there is no need of notification of it from the regiſter, the intent of 


which alone is to give notice of the deeds therein recorded. 


Boxps for making reverſions, backbonds of truſt, or other decla- 


ration, by the receiver of a diſpoſition, in favour of the granter, or 


third perſons, will have the fame effect with formal reverſions againſt 


ſingular ſucceſſors, if they are duly regiſtred as reverſions. Thus, an 
obligation granted by a fiar to a third perſon, giving right to the 
obligee to redeem the lands from his . (failing heirs of the 
granter's body) upon payment of a certain ſum to the extraneous 
heir of the granter, is effectual againſt poſterior deeds of the granter, 
being recorded in the regiſter of reverſions“. 


ConveNTIONAL Reverſions are either Perpetual, or Temporary: 
rpetual, where, without limitation of time, the debtor has liber 
to redeem the lands; thoſe, if either incorporated or ingroſſed in the 
body of the right, or duly regiſtred, are not excluded by preſcrip- 
tion, being excepted in the act concerning preſcription of heritable 
rights, whether poſitive or negative; and, —_ res mere facultatis, 
may be exerciſed at any time. Temporary, when they are limited 
to a certain time, within which it is only declared lawful to the debt- 


or to redeem; and ſometimes the reverſion is declared to expire and 
become void, zpſo facto, without declarator, in caſe redemption is 


dL. ult. cod. | 
de pad. pig. 


e Feb. i 1667. 


Earl Tulli- 


bardine. 


f Reg. maj. 
lib. 3. c. 5. 


not uſed within the time limited. This covenant is termed Padtum 
legis commiſſorie in pignore, which was entirely reprobated in the civil 
law, nor is it favourably received in ours; for, notwithſtanding 
thereof, the debtor may ſtill redeem the lands, after expiration of 
the term, before declarator, which is always competent, tho' re- 
nounced; and, even in an action of declarator of the irritancy's being 
incurred, it may be purged by payment at the bar, or a ſhort time 
will be granted to purge the ſame, before extract of the decree of 
declarator ; but, after the decree is regularly given and extracted, 
the reverſion is cut off, and the lands become irredeemable<. 


By our old law, in caſe of ſuch temporary reverſion, if it was a- 
greed, that the creditor ſhould not account for the rents or fruits, it 


| was deemed uſury f: but that regulation was only the effect of the 


canon law, that rejected all intereſt or profit on the loan of money, 
and 1s long fince antiquated, 


In caſe a temporary reverſion is adjected to a proper fale, the a- 
greement of parties muſt be obſerved, and the irritancy of the rever- 
fion, incurred by expiration of the term of redemption, cannot be 

Vor. II. Bs By purged; 
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14. Conven- 
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purged ; nor needs it any declarator *. In this caſe the irritancy is 
not underſtood to be penal, and the purchaſer muſt have the terms 
of his purchaſe made good, viz. that the lands ſhall be irredeemable, 
after elapſing of the term. It will not infer a proper ſale, that the re- 
ceiver of the right has no power to charge for, or require his money; 
for the more beneficial that the right is, he may be the more indif- 
ferent about his money; and therefore, it will depend upon the na- 


ture of the right, and equivalency of the onerous cauſe, whether it 


is to be confidered as a wadſet or ſale. I have ſpoken of this Pactum 


legis commiſſoriæ farther elſewhere®. 


Tus legal reverſion in adjudications is temporary of its own na- 
ture, being limited to 10 years; but, if the legal is opened by infor- 


mality in the diligence, or by deed of the adjudger, in admitting the 
ſame only to ſubfiſt for a ſecurity, the reverſion becomes perpetual ; 


ſo that payment at any time, either out of the ſubject adjudged, or 


other effects, will evacuate it. 


A DECLARATOR of expiration of the legal, reſembles a declara- 
tor of irritancy of a conventional temporary reverſion, but is not ſo 
neceſſary ; becauſe, without ſuch action, the legal expires : whereas 
a temporary reverſion is. ſtill open till the irritancy is declared, as is 
already obſerved. But, if the debtor delay to redeem, for 40 years 
after expiration of the term, he will be forecloſed, and no equity of 
redemption allowed, which he ought to have claimed before pre- 


ſcription was run; for, tho' a perpetual reverſion is ſaved from ſuch 


preſcription, yet a temporary one is cut off, in ſtrict law, by lapſe of 
the term ; and the party is only indulged, in equity, ſtill to redeem, 
by ſuing an action for that purpoſe, which indulgence ought to be 
reſorted to, within the time limited to the preſcription of other rights 
and actions; ©. -- = 


ConveNTIoONAL reverſions, being a burthen upon the right, are 
ſaid to be ſtricti juris, and ought to be ſtrialy obſerved, and ſo not 
to be extended beyond what is expreſt. They cannot be aſſigned, 


nor do devolve upon heirs, if it appear they were intended to be per- 
ſonal. This happens either when heirs and aſſignees are expreſsly ſe- 
.cluded, or when power is given to the reverſer © only to redeem at 
<« any time during his life; but otherwiſe, when reverſions are grant- 


ed to one ſimply, without mention of Heirs or Aſignees, it will be under- 
ſtood only to have been an omiſſion of the writer ©, and however 
they are implied; and therefore that omiſſion cannot limit the right, 
for zneſt de jure, that one may aſſign or tranſmit a right which is not 


perſonally conceived; Qi providet ſibi, providet haredibus ſuis, He that 


acquires to himſelf, is underſtood to intend his Heirs likewiſe ; and 
one may always convey a right that is not merely perſonal. _ 


WHERE the reverſion is perſonal, the benefit of it may be aſſigned, 
or will deſcend to heirs, x 6a an order of redemption is uſed ; for it 
is thereby exerciſed, and the ſuperveening declarator only declares 
the lands to have been redeemed by ufing the order. A perſonal re- 


verſion may be carried by adjudication, which is a legal aſſignation; 


becauſe no right, except what is purely alimentary, can be excluſive 


5 
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of creditors. And it may ſeem, that perſonal reverſions will likewiſe 
fall under the forfeiture of the reverſer, for that a perſonal reverſion 


I27 


is a right in the reverſer's perſon, and therefore carried by his at- 
tainder for treaſon. I ſhall have occaſion hereafter to diſcourſe large- 
B. 3. tit. 3. ly upon this point“. 


II is alſo ſtrictly interpreted, in this reſpect, that the terms of the 
reverſion muſt be preciſely obſerved, in by vos the order of redempti- 
on, otherwiſe the order will not be ſuſtained, and the defender will 

be abſolved from the declarator of redemption thereon: however, a 
proviſo, © that the wadſet ſhall be redeemed by the reverſer's proper 
dFount. July ( money, not borrowed,” is rejected as unreaſonableb, as I have ob- 


aver 1696. ſerved elſewhere*. If the order is uſed more conveniently for the 

ord Bargeny. G 5 ; > , , 2 

e B. 1. tit. 17. Creditor, it will be ſuſtained, tho not in the preciſe terms of the re- 

5 Ys „ verſion", Ee | 

1634. lord SH 3 2 | | 3 

Balmerino. THERE is ſometimes ſubjoined to reverſions a clauſe, That it ſhall 

Nec, 11 not be lawful to redeem, but by payment not only of the ſpecial 

1638. Fin- | , ' Ts, | 

lay ſon. Feb. © ſum given upon wadſet, but alſo of all other ſums that ſhall be 

1.1667. © due by the reverſer, his heirs and ſucceſſors, to the wadſetter and 

my his foreſaids. This clauſe is certainly good againſt the reverſer 

and his heirs ; but, as to his onerous ſingular ſucceſſors, it can onl 
extend to ſuch ſums as are contracted before the date of the infeft- 
ment upon the wadſet, according to the purview of the ſtatute con- 
cerning diſpoſitions, or other rights for relief or ſecurity of debts to 

- 1696. be contractede. But, if the burthen is altogether general, it would 


not be good againſt the reverſer's onerous ſingular ſucceſſor: for ex- 
ample, if the clauſe is, That it ſhall not be lawful to redeem, till 


cc all the debts of the reverſer, due to whatever perſon, are paid,” 


an onerous aſſignee to the reverſion would be intitled to redeem, on 
payment of the ſum contained ſpecially in the reverſion, and other 
ſums due to the wadſetter before his infeftment, without regard to 
ſubſequent contractings, or extraneous debts due to ſtrangers, that 
f Arg. bg. fell under the general clauſe *; for the foreſaid ſtatute does only con- 
ing of the Cern debts to be contracted by the diſponer to the diſponee himſelf ; 
creditors of and therefore ſuch general clauſe in a reverſion cannot be good to ſe- 
Barclay. cure any"other debts, more than in the common caſe of general 
burthens. ; 


Wass are either Proper or Improper. A Proper Wadſet is, 
ce where the wadſetter gets poſſeſſion of the lands conveyed, and is not 
ec accountable for the rents, but retains them for payment of his inte- 
< reſt, and takes his hazard of them in all events.” The creditor has 
here onlya claim upon thedebtor for the principal ſum, and, upon pay- 
ment of it, the lands are declared redeemable ; ſo that tho'the creditor 

| ſhould not get the half of his intereſt, by the lands lying waſte, po- 
verty of tenants, or otherwiſe, he cannot demand any more than the 


principal ſum ; nor, on the other hand, will the overplus rent be im 


g July 6. 
1630, Nisbet. 
Dirlt. deciſ. 


puted in ſatisfaction thereof, tho it ſhould far exceed the intereſt of 
his money. It will not alter the nature of a proper wadſet, that the 


268. idem. reverſer becomes bound to relieve the wadſetter of the public bur- 
on 436. thens, feu-duties, or miniſters ſtipends ; for {till the wadſetter, not- 
iewt, decii. | 


114. 


withſtanding ſuch paction, undergoes the hazard of the rents e. 


OLD 


15. The 
terms of re- 
verſion muſt 
be ſtrictly ob- 
ſerved, in uſ- 
ing the order 
of redemp- 
tion, 


16. The ef- 
fe of a 
clauſe in a 
reverſion, 
that it ſhall 
not be law- 
ful to redeem, 
till payment 
of all ſums 
that ſhall be- 
come due to 
the wadſet- 
ter. 


17. Wad- 
ſets either 
roper or 
improper; 
roper wad- 
OE an alie- 
nation of the 
property un- 
der reverſion. 
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18. The caſe OLD proper wadſets, granted before the ſtatute anno 1661, being 

of proper. granted at exorbitant advantage, when the rate of intereſt was high, 

granted be- and the loan of money hard to be got, through the troubles of the 

8 the act times, it is provided, by the ſaid ſtatute *, “ that the reverſer, or mh Fg 

OT * thoſe in his right, may offer to the wadſetter ſecurity for payment 21. 1666. 
ce of his intereſt, during the not redemption or not requiſition.” In lord Borth- 

this caſe, the wadſetter muſt either quit the poſſeſſion to the debtor ; bog = 
or, if he chuſe to retain it, he is thereafter accountable for the rents, cot. Feb. io. 
and the overplus, more than his intereſt, will be aſcribed in fatisfac- * Earl 

tion of the principal ſum, ſo that, by this offer, the wadſet becomes — 
improper from that time; but if the wadſetter be in the natural poſ- 
ſeſſion, and accept the ſecurity offered, he muſt be regularly warn- 


ed, and otherwiſe is not accountable for his poſſeſſion ®. = b Feb. 20. 
| , | 1679. Bruce. 


| | | f e Dec. 21. 
19. Proper By the fame act, proper wadſets, with clauſes © that the wadſetter 1710. Ear! 


boon wig «ſhall not be liable to the hazard of the fruits, poverty of tenants, war, Len. 
debtor to the or troubles,” granted ſince the year 1649, are reſtricted to the current 
— — intereſt, and the overplus rent is deemed imputable to the principal 
ful and uſu. ſum; and thoſe of ſuch kind, that ſhould be granted thereafter, are 
rio, declared unlawful and uſurious, and the contracters puniſhable as 
uſurers. Therefore, tho', in the ordinary caſe, a proper wadſet is that 
which, by the reverſion, is redeemable, upon payment of the princi- 
pal ſum only, there may be other clauſes in it which may invert it 
from a proper to an improper wadſet, when the reverſer is made ſub- 
ject to the hazard of the rents, or the wadſetter made ſecure of his 
intereſt. | | | 
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20. Wadſets IMPROPER Wadſets are thoſe © whereby the wadſetter is liable to 
improper, (account for the rents, and muſt impute the overplus, more than pays 
dr is his intereſt, towards ſatisfaction of the principal ſum.” They are term- 
accountable ed Improper, becauſe it is of the nature of a wadſet that the rents 
e e _ ſhould go for the intereſt, and that it ſhould not be redeemed but upon 
er liable to repayment of the principal ſum, whereas here an improper wadſet is ex- 
make good tinguiſhable by poſſeſhon. It is an improper wadſet from the very terms 
the intereſt; 0 126 a | 
or the heritor Of the reverſion, if it is declared redeemable, upon payment of the 
remains in principal ſum and reſting intereſt ;” becauſe, in that cafe, the creditor 
98 pe hath not the rents for his intereſt, but has the debtor bound for it. 
back-tack. Farther, if the debtor ſtands obliged to uphold the rents, or if the wad- 
; ſetter is declared accountable for them, it is evidently an improper 
wadſet. Or if the wadſetter enters not into poſſeſſion, but grants to 
the reverſer a back-tack of the lands, for payment to him of the inte- 
reſt of the ſum inthe wadſet, it is, doubtleſs, an improper wadſet: but 
if the back-tack ſhall be reduced, or irritated for non-payment of the 
tack-duty, it becomes thereafter a proper wadſet, unleſs there is ſome 
clauſe in the diſpoſition or reverſion, which may import otherwiſe ©, *© Decem. 4. 


as ſhall be fully explained hereafter. | : 666. Ve 


5 55 | N Hume deciſ. 
Tux creditor, in poſſeſſion by an improper wadſet, is liable to ac- 12. 
count for the rents, and to uſe ordinary diligence for recovery of them, 
from the time of his entry to poſſeſs; and will get allowance of what 
he could not recover, and, of all other deductions, public burthens, 
miniſters ſtipends, and the free overplus rent beyond the intereſt, will 
be yearly imputed in payment of the principal ſum; and — 
| uy 
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fully paid, the reverſer's right becomes abſolute, without neceſſity of 
his being reinveſted, as is the caſe of adjudgers in poſſeſſion during 
ooo 9 | | 


W aDsETs are redeemable upon payment of the ſums contained in 
the reverſion, unleſs thereafter other ſums are eiked or added to the 
reverſion : in this caſe they muſt likewiſe be paid, as well as the ori- 
ginal ſums, before tedemption can proceed. An eik to a reverſion 


ther ſum 


1s a writin 85 whereby the reverſer acknowleges the receipt of a far- 


om the wadſetter, and therefore eiks or adds the ſame to 


the ſums in the teyerfion, - and declares that the lands ſhall only be 


redeemable upon payment of the ſums originally due, and thoſe like- 
wiſe ſuperadded by the eik. Not only a proper wadſet is capable of 
an eik, but likewife an improper one, both — rights of property. 


But if the improper wadſet is clog ged with a back-tack to the reverſ- 


a Feb. 19. 
1708. lord 
preſident, 


bP. 1696. 
"If 


: os. 16. 
1677. Haly- 
burton; 


er, without an addition to the back-tack duties, or declaring the back- 


tack void,” there can be no eik; becauſe the wadſetter's right is li- 
mited to the back-tack duties, and therefore an eik to ſuch improper 
wadſet will not be good againſt a fingular ſucceffor in the reverſion *. 
Nor can an eik be made to the reverſion of an infeftment of annual- 
rent; for the annualrent is a kind of limited fervitude, conſtituted by 


infeftment, which cannot be enlarged by an eik to the reverſion, and 


it can only quadrate to the annualrent. Eiks to reverſions muſt be 


regiſtred duly, viz: within 60 days of their dates, in the ſame man- 


ner as the reverſion itſelf, in order to affect onerous ſingular ſucceſſors 


in the lands, becauſe it becomes part of the reverſion. 


Exxs to a reverſion may be made to all rights of property, granted 


for ſecurity or relief of ſums ; becauſe the diſpoſition itſelf is the ſe- 
curity, whereof the reverſion may be extended, in the fame manner 
as in proper wadſets. Nor is this diſcharged by the ſtatute >, which 


21. Eiksto a 
reverſion ; 
what rights 
capable of 
them ; not 
effectual if a 
mid-impedi- 
ment inter- 
veen. 


declares diſpoſitions for ſecurity or relief of ſums contracted, or to be 


contracted, only to ſtand good for what is contracted at the time of 
the infeftment taken thereon : for it is not in virtue of ſuch clauſe that 
the ſums eikedare ſecured, but by the eik itſelf, which being record- 
ed in the regiſter of ſeiſins and reverſions, within 60 days of its date, 
is equally effectual with the original reverſion itſelf. If there is any 
mid-impediment, the eik will not be effectual; for if others have, in 
the mean time, between the wadſet and the eik, got infeftments, or 
have adjudged the reverſion from the debtor, the eik cannot be pre- 


judicial to them ©, becauſe they have the firſt effectual right. 


I avs already obſerved, that a wadſet becomes improper by the 
wadſetter's letting back the lands to the reverſer, for a tack-duty equal 


to his intereſt : this is termed a Back-tack, as being a counter-deed, 


by the wadſetter limiting his right, and ſo needs no definite iſſue or 
term of endurance, but only that it ſhall continue till redemption. 
If the reverſion expreſsly relate to the back-tack, and declares that the 
lands ſhall not be redeemable, till all the back-tack duties, as well as 
the principal ſum, are paid; then the reducing or declaring void the 
tack, thro' any irritancy incurred, will not render the right a proper 
wadſet; which otherwiſe it would be, if the reverſion only bore pay- 
ment of the principal ſum, and that the wadſetter had relied- on the 

Vor. II. = + back-tack 


22. Back- 
tacks grant - 
ed by the 
wadſetters to 
the reverſers; 
back - tack 
duties, when a 
burthen upon 
the revexſion. 


ee 
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back-tack for payment of his intereſt ; for then, as ſoon as the back- 
tack became void, the full right of property, by the diſpoſition, re- 
vived, and the rents came in place of the annualrents ; whereas, by 
ſuch clauſe, the wadſetter relies on getting payment of his intereſt at 
the redemption, and depends not upon the rents for the ſame. 


Wurm the reverſion beirs.a proviſo of payment of all the reſting 
back-tack duties before redemption, they are a condition and a bur- 
then upon the reverſion, that the lands cannot be redeemed without 
payment of them; but are not debita fundi, nor effectual againſt ad- 


judgers, or other ſingular ſucceſſors in the reverſion, who thereby 


acquire right to the back-tack, and are only liable for the current 
back-tack duties, during their poſſeſſion, but not for bygones, unleſs 
they redeem the lands. If the reverſion contain not the back- tack 
duties, the bygones are only a ground of debt againſt the reverſer 
and his repreſentatives, but not againſt 11 ſucceſſors therein. 
But ſingular ſucceſſors in the reverſion are {till liable to the current 
tack- duties, during their poſſeſſionꝰ; becauſe they muſt own the back- 
tack, for without it, the wadſetter's right of property is preferable 
for the whole rents, A wadſetter den 56d cannot inſiſt in a poind- 


ing of the ground for his back-tack duties in arrear, -more than an 


23. The 
back-tack 
may be void- 
ed by decla- 
rator of irri- 
tancy; not 
. agu inſt 
an onerous 
fingular ſuc- 
ceſſor in the 
wadſet, un- 
leſs incorpo- 
rated, or duly 
regiſtred. 


24. The or- 
der of re- 
demption; 
procedure in 
it either in 
legal, or con- 
ventional re- 
verſions. 


heritor can, for his rents, a wadſetter, whether proper or improper, 
being ſuch till the lands are redeemed. He may only take decree for 
the ſame, and thereon adjudge the reverſion, or otherwiſe operate 
his payment“. 5 8 


BAck-TACKS, either ingroſſed in wadſets, or relating thereto, may 
be declared void, or irritated, as other tacks, upon a declarator for 


non-payment of the tack-duties during the ſpace of two years, tho 


no irritancy is contained in them ; becauſe, by our common law, that 
is the caſe of all tacks and feus, even where the iritancy is not ex- 
preſſed, If the back-tack is not engroſſed in the wadſetter's infeft- 
ment, an onerous ſingular ſucceſſor in the wadſet is not concerned 
with it, unleſs it is duly regiſtred in the record of reverſions ; for 


tho' other tacks, clothed with poſſeſſion, are good, by the ſtatute, 


againſt ſingular ſucceſſors, yet that cannot concern back-tacks relat- 
ing to wadſets, which can never be underſtood clad with poſſeſſion, 
by the heritor's continuing to poſſeſs ; and the ꝓurchaſer of a right 
of property, which a wadſet is, is not chargeable with any burthen 
or limitation of his right, but ſuch as is either ingroſſed in his au- 
thor's infeftment, or duly recorded in the regiſter of ſeiſins and rever- 
ſions, as the ſtatute dire&s%,  * © : 


WanpstTs and adjudications, during the legal, are extinguiſhed 
by lawful redemption, which muſt be made, by uſing an order of 
redemption in due courſe. The order of redemption is uſed, by due 
premonition of the creditor to receive his money, and conſigning it 
on his refuſal. This, in adjudications, may be done upon as many 
days notice, as the adjudger can be in readineſs to receive the money, 
the law having preſcribed no limited time. In voluntary rights or 
wadſets, it muſt be done in the terms of the reverſion, which, for 


moſt part, bears a particular place for the creditor's receiving the 


money, or the debtor's conſigning it, on his refuſal, on premonition 
of 


1 


a ſan. 16. 


burton. 


b Jan. 22. 
1633. Gor 
don. E 


e Feb. 26. 
1632. lord 
Gerthland, 


4 p. 1617. 
c. 16. 


2 Fount. Dec. 
17. 1 702. 
Ogilvie. 


b jan. 18. 
1662. Veitch. 


9 July 10. 
1634. lord 
Balmerino. 
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of 40 days preceeding the term of Whitſunday or Martinmas ; and, 
if the term for conſignation, mentioned in the reverſion, happens to 
be Sunday, the premonition muſt be to the day preceeding, and not 
the day after, otherwiſe the order is void*. An inſtrument muſt be 
taken upon the premonition, and if it is made by a factor, or ſingu- 
lar ſucceſſor in the reverſion, it muſt bear production of the premo- 


niſher's title, if it was called for by the party againſt whom it was 
uled*. * 15 


Wurm the day of payment, according to the premonition, comes, 
the debtor, or his procurator, muſt appear, at the day and place appoint- 
ed, and tender the money to the creditor; and, if he is willing to 
accept, and is veſted with a title to receive the money, he muſt ſign 
and deliver a ſufficient renunciation of the wadſet, which muſt be re- 
25 in the record of reverſions within 60 days. But, if the wad- 


et was by a public holding, the wadſetter muſt further grant a diſ- 
poſition, with procuratory of reſignation, that the debtor may be in- 


veſted in his eſtate, for, by the public holding, he was fully denud- 


ed. In caſe the creditor do not appear at the time and place to which 


the premonition was made, or refuſe to accept of the money, or is 
not in capacity of renouncing the wadſet, and re-diſponing the lands, 
or offers an inſufficient renunciation, the debtor may conſign the 
liquid ſums, and ag for performance of what is illiquid, and 
take inſtruments in the hands of a notary upon the confignation?. 
This inſtrument muſt bear production of the reverſion, if it is on a 
writing apart, with the party's title thereto ; or, if tis ingroſt in the 


wadſet, refer to it, and that he attended from mid-day till ſunſet. 


The conſignation generally is upon the conſigner's hazard, and there- 


fore it may be in the hands of any perſon he pleaſes, and thereafter 


eDecem. 8. 
1671. For- 
reſt. Nov. 29. 
1672. duke 
Buccleugh. 


June 15. 
1680. Gor- 
don. 


he may take up the money, and preſent it at the bar, with intereſt | 


from the time of the order, without prejudicing the order e. 


Ir the creditor is out of the kingdom, letters of ſupplement, un- 


der the ſignet, will be granted for premoniſhing him at the market- 
croſs of Edinburgh, pier and ſhore of Leith, upon 60 days; and, if 


heis minor, his tutors and curators muſt be premoniſhed, upon let- 
ters of ſupplement, at the market-croſs of the head-borow of the 


ſhire where he reſides f, unleſs they are premoniſhed perſonally, or 


at their dwelling-houſes. 


Ir no time or place be mentioned in the reverſion, for uſing the or- 


der, I conceive the ſame ought to be uſed, in the ſame manner, as 
in redeeming adjudications, vi. that the premonition, tender and 


conſignation, be made in time and place convenient: in ſuch caſe, 
the learned Craig is of opinion, that, where no place is mentioned in 
the reverſion, the tender ought to be made to the creditor perſonally, 
or at his dwelling-houſe; and, if he has none, that he ought to. be 
| 2 by letters of ſupplement, at the market-croſs of the 


ead-burgh of the ſhire, and that the conſignation be made in the pa- 
riſn- church where the lands lie 2. 


I Have already obſerved, that, in adjudications, where the ad- 
judger is in poſſeſſion, a ſummons of count and reckoning, or de- 


clarator 


26. Or no 


25. What if 
the creditor 
is out of the 
kingdom, or 
minor. 


time or place 
is mentioned 
in the rever- 
ſion. 


27, The Or- | 
der of re- 
demption ia 


adjudicati · 
ons. 


28. How does 
redemption 
of wadſets 
proceed a- 


gainſt an heir. 


29. Declara- 
tor of re- 
demption. If 
the wadſet 
was holden 
of the ſupe- 
rior, the wad- 
ſetter, or his 
heir, muſt 
denude them- 
ſelves of the 


property. 


30. Who an- 
ſwerable for 
the money 
conſigned. 


31. Reverſer 
may take up 
the conſigned 
money, and 
paſs from the 
order, before 
acceptance 
by the credi- 
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clarator of extinction, raiſed within the legal, will ſerve in place of 
an order and declarator of redemption; but otherwiſe, where an or- 
der of redemption is uſed, the ſum muſt be conſigned, upon the cre- 
ditor's refuſal to accept it, and to renounce the adjudication, in the 
ſame manner, as in the caſe of wadſets, premonition being duly uſed 


. 


againſt him, as above. I ſhall have occaſion afterwards more fully 


* » 


# # 


to diſcourſe of adjudications *. 


Ax order of redemption being uſed againſt the wadſetter, who 
thereafter dies, declarator of redemption may proceed thereon againſt 
his heir, without any decree on the paſſive titles againſt him, where 
the wadſet held of the granter; becauſe it is only to declare the lands 
orderly redeemed, and nothing is concluded perſonally againſt the 
heir. And, for the fame reaſon, an order may be uſed againſt the 
heir, and declarator inſiſted thereon againſt him, without any charge 
to enter heir; but, if the wadſetter was infeft by a public holding, 
the heir muſt be concluded againſt, to enter heir in the lands to the 
deceaſed, and denude himſelf; in which caſe a charge is neceſlary, 
and a dęcree againſt him for that purpoſe; or that, upon the heir's re- 
nouncing, a decree, cognitionis cauſa, and an adjudication of the right 
may proceed. 8 W 


Tux order duly uſed founds the reverſer in a declarator of 15 


B. 3. tit. 2. 


demption, to have it found and declared, by decree of the court of 


ſeſſion, that the lands are lawfully redeemed, and that the defender 
be decreed to denude himſelf thereof. The grant of redemption, 
or renunciation produced in this proceſs, muſt be duly regiſtred, 
within 60 days of the decree thereon, by which it becomes a com- 
7755 deed, being thereby ordained to be given up to the purſuer®. 
f the wadſet was by a public holding, the creditor muſt convey the 


lands, as above, and his heir will not be allowed to take up the con- 


bP. 1617. 
c. 16. 


ſigned money, till he perfect titles to the lands, and denude himſelf 


thereof by an abſolute diſpoſition, with procuratory of reſignation, 
and all other clauſes needful, in favour of the reverſer; but otherwiſe, 
a ſimple diſcharge or renunciation, duly recorded, is ſufficient to ex- 
tinguiſh it, as it will an adjudication *, SNL: | 


Ir the reverſer took up the conſigned money, he muſt produce it 
at the bar, with intereſt from the term at which the order was uſed; 
but otherwiſe he is not liable to reproduce the money, nor for inte- 
reſt ; and the creditor will be impowered to receive the conſigned 
money, and get letters upon the inſtrument for charging the conſig- 
natary to give it up; but the bare inſtrument of confignation will not 
be a ſufficient inſtruction againſt him, without his own receipt; how- 
ever the reverſer, who chuſes the conſignatary, is anſwerable for his 
making forthcoming the money to the creditor. 


Tus effect of the order, when duly uſed and inſiſted in, is, that 
the creditor is liable to account for the rents from that time, and in 
the coſts of ſuit, if he had no probable ground of plea; as, in caſe the 
order was regularly uſed, he can ſcarce be preſumed to have; for 


© Jan. 10. 
1665. Camp» 
bell. Jan. 14. 
1630. Laurie. 
Dee. 7. 163 f. 
Grierſon. 
June 21. 
1626. Mur- 
ray. Jan. 21. 
1673. Nicol. 


frequently, wadſets being beneficial, the creditor is unwilling to quit 


the poſſeſſion, and therefore forces the reyerſer to a vexatious action, 
to 


Feb. 17. 
1665. 

9. 1676. 
Clapperton. 
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1674. lord 
Borthwick. 


Nov. 13. 
1711. Dou- 
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d june 18. 
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ray. Nov. 
22. 1677. 
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f P. 1449. 
c. 19. 
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to recover it. 'The reverſer may take up the conſigned money, and 
paſs from the order, at any time before acceptance by the creditor, 
or decree of declarator; ſo that, till then, the ſums conſigned do not 
become the creditor's, and for that reaſon will not fall to his execu- 
tors. Only thoſe againſt whom the order was uſed, or their repreſen- 


tatives, in caſe of their death in the interim, need be called in this 


action; for the rights flowing from the wadſetter, holding of him- 
ſelf, fall in conſequence with their author's, but it is incumbent on 
the wadſetter to put the reverſer in poſſeſſion *. 


Ir there was any ſmall neglect in the order, as the not production 
of the reverſer's title, or the procuratory, the court will ſuſtain the 
order, to take effect from the time theſe are produced®; but, if there 
is an eſſential defect in it, as where the terms of the reverſion are not 
obſerved, or the uſer of the order had no title at the time in his per- 


ſon, they will abſolve the defender from the ſuit ©, which will oblige 


the reverſer to uſe a new order in due form. 


Ir the perſon, againſt whom the declarator was obtained, was on- 
ly apparent heir, and died before making up titles, the conſigned 
money will not belong to his executors, but to ſuch heir as ſhall make 
up titles to the lands, and renounce the wadſet* ; whereas, if the 
decree had gone againſt the wadſetter himſelf, his executors would 


have been intitled to the wadſet-ſum, the wadſet being thereby ex- 


tinguiſhed ; which is not the caſe, where the decree is againſt an ap- 
parent heir, whoſe executors can no more claim the wadlſet-ſum, 
than his heir could the lands, had the order not been uſed. If he, 
againſt whom the order was uſed, has other rights in his perſon, 
the declarator of redemption will proceed, and the defender be or- 


dained to cede the poſſeſſion, which commenced upon the rights re- 
deemed, reſerving his other rights, as accords*. . 


SOMETIMES the reverſion provides, that the debtor ſhall grant a 
tack or leaſe of the lands, for a certain number of years, to - cre- 
ditor, to commence after redemption. In this caſe, the order of re- 
demption ought to bear an offer of a tack in the terms covenanted, 
and a conſignation thereof accordingly; but, if the tack was at an 
exorbitant advantage, far within the true value of the lands, as it was 
at the tim: of the contract of wadſet, the paction is void, as uſuri- 
ous : however, the reverſer, in uſing the order, ought, at any rate, 
to conſign a tack in terms of the reverſion, under proteſtation, that 
he ſhall be at liberty to challenge the ſame, if it is exorbitant. 1 


have diſcourſed at large on ſuch tack in the preceeding title. 


As wadſets, infeftments of annualrent, or other rights in ſecu- 


rity of ſums, may be redeemed and purged, in manner foreſaid, by 
the debtor, ſo they may be looſened, by the creditor his uſing requiſi- 
tion for his money; or, in caſe no requiſition is made neceſſary, by 
a ſimple charge of horning for the ſum in the wadſet, or other ſecu- 
rity. The requiſition muſtbe in the terms of the clauſe concerning it, 
upon ſo many days as is thereby preſcribed ; it muſt be by way of in- 
ſtrument; and, if it is by a procurator, or a ſingular ſucceſſor, bear 


production of the titles which impower them to receive the money; 
Vor. II, L 1 and 


tor, or de- 
cree of decla- 
rator. 


32. Small ne- 
glects in uſ- 
ing the or- 
der not re- 
garded ; but 
an eſſential 


defect in it 


voids the 
ſame. 


| er de- 


ender was 


only appa- 


rent heir, and 
died after 
decree, the 
next heir 
muſt veſthim- 
ſelf with a 
right to the 
ſubject, and 
is intitled to 
the conſigned 
money, 


34. A tack, 


covenanted 
to be granted 
on redemp- 
tion, muſt be 
. 


in uſing the 


order, under 


proteſtation 
of liberty to 


quarrel it, if 


againſt the 
ſtatute 1449. 


35. Redeem- 
able rights, 
looſable by 
the creditors 


uſing requi- 


ſition or 
charge; the 
effect of the 
ſame; it may 
be paſt from 
either ex- 
preſely, or 
tacitly, by 


recurring to 
the right 
thereaſter. 
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and it muſt ſpecify a time and place for payment. If the reverſer is 


dead, and his heir a minor, requiſition muſt be uſed againſt him per- 


ſonally, or at his dwelling-houſe, and againſt his tutors or curators, 
upon letters of ſupplement, at the market-croſs of the head-burgh of 
the ſhire where he dwells; nor will a decree of regiſtration, or upon 
the paſſive titles, ſupply the requiſition *. If the requiſition is de- 
fective or informal, it will have no effect, but is void. A charge fol- 
lowing thereon will be ſuſpended, and an adjudication led for the 


ſums will be null“: but, if the requiſition is duly made, the dili- 


gences purſuant thereto will be good, and it renders the ſum mov- 


able; ſo that, by the creditor's death thereafter, it will fall to his ex- 


ecutors, unleſs it is provided in the ſecurity, that, notwithſtanding 


thereof, the heritable right ſhall remain in force. The creditor may 
paſs from his requiſition, which is his own deed, at any time before 

yment or conſignation of the ſums by the debtor, in which caſe 
the heritable right revives*®. He may not only paſs from it Expreſsly, 


but likewiſe Tacitly by receiving the intereſt that fell due thereafter, 


or by receiving the rents of the wadſet-lands. If the creditor, after 


- -- requiſition, adjudge for payment of his ſums, he may notwitliſtand- 


may go to the creditor's executors; and where requiſition is neceſſary, 


36. Volun- 


tary renunci- 


ation of wad- 
ſets not ſuf- 
ficient, when 
by public in- 
feftment; 
then a re- diſ- 
poſition ne- 
ceſſary. 


37. In wad- 
Jets, by a 
public infeft- 
ment, where 
the reverſion 
is by a deed 
apart, is a 
ktter of re · 


ing, in competition with others, return to his voluntary right, and 
claim his preference thereon, for the principal ſum and intereſt, and 
uſe his adjudication, with reſpect to the accumulations only. 


Ir the ſum is payable on a charge of fix days, without requiſition, 
a charge has the ſame effect as requiſition, in order that the money 


by conception of the deed, and the ſame is uſed, there needs no 
charge for that end. It is however to be obſerved, that tho an ad- 
judication led on a bond, payable upon requiſition, be null, unleſs 
requiſition is duly uſed*, yet, when payable on a ſimple charge, the 
adjudication may proceed without any previous charge; becauſe the 
ſum in the bond is underſtood to be liquid, when the debtor is bound 


to pay it without requiſſtion. 

A waDsET, no doubt, may be extinguiſhed by a voluntary renunci- 
ation of it, which is ſufficient, if it holds baſe of the reverſer, and 
muſt be regiſtred in the record of reverſions, within 60 days of its 


date, by the above ſtatute, in order to have effect againſt onerous ſingu- 
lar ſucceſſors of the wadſetter. But, if the wadſet is held by a public 
infeftment, 072. of the reverſer's ſuperior, the wadſetter muſt re-diſ- 
pone the lands to the reverſer, his heir or aſſignee, on redemption, 
as above, and then the right muſt be perfected in the perſon of the 
diſponee, by infeftment, as any other right of property. If the wad- 


ſetter was not infeft, then a ſingle diſcharge, without neceſſity to re- 


giſter it, will extinguiſh the right to all effects, or the granter's re- 


tiring it will ſufficiently free him. - 


| Ir a wadſet held of the debtor's ſuperior, upon redemption, the 


ſuperior, formerly, was not bound to receive the reverſer, as being 


in the ſame caſe with any voluntary purchaſer; and therefore it was 
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art, 


c Nov. ta... 
1710. Roſs, 


d Feb. II. 
1680. Gor - 
don. * 


neceſſary and frequent to have, from the ſuperior, a letter of Regreſs, 


or obligation that he ſhould receive the reverſer upon his being re- 


poned to the lands. But where the reverſion is incorporated in the 


body 


FT 


2 20 Geo. II. 


0 P. 1617, 
8 
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body of the right, the ſuperior's conſent, to receive the reverſer, af- 
ter redemption, is implied, fo that no ſeparate obligation of regreſs 
was requifite, And now, by the late ſtatute, any diſponee to lands, 
producing a conveyance, containing a procuratory of reſignation, may 


compel the ſuperior to receive him, upon payment or tender of the 
compoſition *. | 


THe debtor returning to his lands, by virtue of a reverſion and re- 
greſs, is but reinſtated therein, and makes no new purchaſe ; and 
therefote, as they were formerly heritage or conqueſt in his perſon, 
they ſtill remain ſo after redemption, and, as ſuch, will devolve on 
his heir, whether of line or conqueſt, But if the lands are redeemed, 
by — aſſignee to the reverſion, they are, no doubt, conqueſt in his 
Per On. | | | | | 


A REGREss, or bond for granting it, muſt be regiſtred in the re- 


cord of reverſions, within 60 days of its date; for, otherwiſe, by the 


ſtatute 1615, it is not good againſt the onerous fingular ſucceſſor 
of the ſuperior. In caſe of redemption of a wadſet by a public hold- 


greſs from 
the ſuperior 
requiſite; afe 
ter redemp- 
tion, whether 
the ſubject 
deemed he- 
ritage or con · 
queits 


33. The uſe 
of a regreſs 

at preſent, to 
free from the 
compoſition. 


ing, the ſuperior will be intitled to a compoſition from the reverſer, 


upon his re-entry, if the reverſion was by a writing apart; but not if 
it was ingrofſed in the right, or a letter of regreſs granted to the re- 
verſer, on which account, ſuch writing, in that caſe, is ſtill uſeful. 


A. REVERSION is, of itſelf, a perſonal right, and only made effectu- 
al againſt ſingular ſucceſſors by ſtatute, and therefore it may be con- 
veyed by a ſimple aſſignation, which muſt be regiſtred in the proper 
record of feverſions, within 60 days of its date, in order to become 


effectual againſt ſingular ſucceſſors of the reverſer, by poſterior more 


formal deeds b. In this caſe, if the wadſet held of the debtor's ſupe- 


_ rior, the wadſetter muſt denude himſelf by a diſpoſition, with a pro- 
curatory of reſignation in fayour of the aſſignee, upon redemption, in 


the ſame manner as he was bound to do in behalf of the reverſer, had 
the right remained with him : and if it held of the debtor himſelf, 
the wadſetter muſt likewiſe convey the lands to the aſſignee, to be 
holden by him of the debtor ; for a ſimple aſſignation to the reverſion 
can only denude the debtor of the power or faculty to redeem, but not 
of the right of ſuperiority ſtanding in his perſon, which is quite dif- 


ferent from the right of reverſion. An affignation therefore to the re- 


verſion can only entitle the aſſignee to come into the wadſetter's place 
upon redemption, and fo to hold the lands, either of the debtor's ſu- 
perior, or of the debtor himſelf, as the wadſetter did. 


Tuo' an aſſignation to a reverſion muſt be regiſtred as the ſta- 
tute directs, yet an adjudication of it needs not be regiſtred; be- 
cauſe the abbreviate thereof is on record. If the wadſet hold baſe 
of the reverſer, a diſpoſition of the lands by the reverſer, and in- 
feftment thereon, carries the reverſion, and needs no other regiſ- 
tration than that of the ſeiſin on the diſpoſition ; for the diſpoſi- 
tion carries all that is in the debtor's perſon, which is the ſuperiori- 
ty of the wadſet, and the right of reverſion : but if the reverſion was 


formerly aſſigned, and the aſſignation duly regiſtred, the diſpoſition 


of the lands thereafter only carries the ſuperiority, 


As 


39. Aſſignati- 
ons to re- 
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whether the 
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lic. 
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the reverſi- 
on; what if 
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© al taht 
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10ns mult be 
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unregiſtred 
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42. In wad- 
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ter's intereſt 
in the lands; 
the ordinary 
caſualities 
fall by his 
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As a reverſion may be conveyed properly by aſſignation, ſo it 
may be extinguiſhed by a ſimple diſcharge, which muſt likewiſe be 
regiſtred, in the terms of the foreſaid ſtatute, within 60 days of the 
date, in order that it may be effectual againſt ſingular ſucceſſors of 
the reverſer. But if the reverſion itſelf is not regiſtred, the aſſignati- 
on or diſcharge of it needs not be recorded ; becauſe a writing of the 
ſame force with the deed muſt be ſufficient to convey or extinguiſh 


it; Unumgquodque eo modo diſſolvitur quo colligatum eſt, every right is 


diſſolved by matter of as high nature as it was conſtituted, This can 
only hold, where the unregiſtred reverſion is by a writing apart ; for 
one incorporated in the infeftment is a reverſion, recorded by the re- 


giſtration of the infeftment wherein it is contained; but, otherwiſe, a 


ſingular ſucceſſor, in a reverſion unregiſtred, does not contract on 
the faith of the records, and ſo cannot complain, if he is enſnared b 
a prior diſcharge or conveyance of it, tho' not upon record. Such 
unregiſtred aſſignation of a reverſion is not a complete deed, till it is 
intimated to the wadſetter ; becauſe the regiſter of ſeiſins and rever- 
ſions, &c. ſtands in place of intimation; and therefore the unregiſ- 
tred aſſignation to a reverſion is in the ſame caſe as other aſſignations, 
to the perfection whereof an inſtrument of intimation is neceſſary. 
And indeed it is adviſeable for the aſſignee to intimate his right to the 
wadſetter, to prevent his bona fide accepting payment from, and mak- 
ing a grant of redemption in favour of the cedent, or ſubſequent one- 
rous aſſignee, even where the reverſion and firſt afſignation are duly 
recorded. | 9 5 


REeveRs10Ns apart were, of old, declared to be effectual againſt 
ſingular ſucceſſors, even without regiſtration , tho', for the reverſ- 
er's ſecurity, a regiſter was then appointed for them, and extracts out 
of it declared as probative as the principals ; but there is no neceſſity, 
by that ſtatute, impoſed on the party to regiſter them, which was af- 
terwards well ſupplied by the act 1617. It is to be obſerved, that, 


in all caſes, a reverſion, tho not regiſtred, and an unregiſtred aſſig- 


nation to a regiſtred reverſion, have effect againſt gratuitous ſingular 
ſucceſſors of the reſpective granters, in the ſame manner as againſt their 
heirs, by the rule that, Ex cujus perſona quis lucrum capit, ejus factum 


ð⁵ræſtare debetb, One is ſubject to the perſon's deed by whom he pro- 
fits, to the extent thereof; and it is fraud in the author to grant the 


ſubſequent deed, whereby he is guilty of the crime of Stellionate, by 
our law ©. And therefore it may be laid down as a general rule, that 
when a deed affects heirs, it does likewiſe gratuitous ſucceſſors in the 


right, after diſcuſſing them. 


I is doubted by ſome®, if, in a wadſet holden of the ſuperior, 
deeds by the wadſetter did infer recognition to the prejudice of the 
reverſer in ward-fees ; but it would ſeem, that the ſuperior having 
received the wadſetter, he cannot claim more by his deeds of forfei- 
ture than the wadletter's limited right of fee, and conſequently that 
it muſt {till be ſubject to the reverſion, and redeemable upon payment 
of the ſums wherewith it is charged; and if the reverſion is apart, 


and duly regiſtred, the ſuperior is bound to take notice of it as well 


as others. As to the ordinary caſualities of relief, non-entry, and 
liferent-eſcheat, (and formerly that of ward) they will, no doubt, fall 
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d Dirlt. ver- 
bo (recogni- 
tion.) 


* June 29. 
1661. Tel- 
fer. 


2 Coke 1. 
inſt, 205. 


d Littlt. 332, 
&c. et ibid. 
Coke. 


e 2. Vent. 
340. 
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by the wadſetter, who alone, in the caſe ſuppoſed, is the vaſſal. But 


that will not hinder the reverſer to redeem the lands, the money be- 


ing to be employed for the ſuperior's uſe, according to his intereſt 
therein ; for the damage thro' theſe caſualities cannot be charged to 
the reverſer, ſince they ariſe on the part of the wadſetter. But if the 
wadſet is of lands holden baſe of the granter, the caſualities fall b 


his death, and the wadſetter muſt be relieved of the ſame; unleſs it 


was 4 his own fault that he did not prevent them, by taking the 
right 
was at liberty to do it. 


Obſervations on the Law of England, in relation to the Premiſes. 


THERE is no doubt, but, in England, as well as with us, one 
may borrow money, and make an eſtate in lands to the creditor, to 
have and to hold the ſame to him and his heirs, till they have receiv- 
ed the ſum borrowed out of the rents and profits of the lands *, which 
is of the ſame nature with our improper wadſets; or even upon con- 
dition that the creditor ſhall enjoy the rents and profits of the land, in 
lieu of his intereſt, till the money is repaid by the borrower, which 


is the import of our proper wadſets, but ſuch kind of rights are ſel- 
dom uſed. | 8 


Tux more frequent method in England is, to take the ſecurity by 
way of Mortgage; ſo called, as being Mortuum vadium, a dead pledge, 
in contradiſtinction to the other method of ſecurity, which may be 
called Viuum vadium ; becauſe, in this laſt, the land is not forfeited 
or loſt. A mortgage is where A feoffment is made, upon condition, 
<« that if the feoffor pay, at a certain day, a ſum covenanted, he ma 
*« re-enter, and that otherwiſe the land ſhall be the feoffee's, or the 
e mortgagee'sfor ever.” In this caſe the feoffee may enter preſently to 
the lands; but generally the feoffor holds the poſſeſſion, and, upon 
failure of payment at the day, the feoffee may enter b. 


Tuo', in ſtrict law, the mortgagee has an abſolute right to the 
lands, upon failure of payment within the time limited, yet the mort- 
gagor has an equity of redemption in the court of chancery: and if 
the mortgagee was in poſſeſſion, he may be brought to account for 
the intermediate profits : but this redemption is not allowed after 20 
years from the time of the forfeiture, and the mortgagee's entry to the 


poſſeſſion thereon . | 


Ił is a rule in equity, before the court of chancery, e that he 
ce who will have equity to help him, where the law cannot, muſt do 


equity to the party againſt whom he ſeeks to be relieved.” Upon 


this foundation, if the mortgagor borrows more money of the mort- 


gagee upon bond, where the heir is bound, and dies, the heir of the 
mortgagor ſhall not be allowed to redeem without paying the bond- 


debt, as well as that ſecured by the mortgage ; becauſe, when the 
condition 1s broken, ſo that the intereſt becomes abſolute in the mort- 
gagee, if the heir of the mortgagor will have equity, he muſt do e- 
quity by PSs of the whole ſums due. But if a bill were exhi- 


bited by the mortgagee to forecloſe, it is ſufficient, that the heir of the 
Vor. II, SEL... mortgagor 


olden of the ſuperior, if, by the conception of the ſame, he 
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5. How far 
is the mort- 
agee an- 
wer able for 
the rents and 
profits of the 
lands in his 


poſſeſſion. 


6. The caſe 
of a third 
mortgagee 


buying in the 


firſt mort- 
gage ; the 
chancery 
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en, but can- 
not ſhorten 
the time of 
payment. 
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mortgagor tender principal ſum and coſts, without the bond- debt, which 
was not originally any lien on the land. Or, if the heir of the mort- 
gagor alien the land, the purchaſer, on a bill brought by him for 
redemption after forfeiture, ſhall only be obliged to pay the mort- 


. 


gage-money, but not the bond-debt, in which he is not concerned *. * Bac: new 


abr. \(mort- 
5 1 46 = | 

By our law, in the like caſe, a reverſer, or his heir, and much ke NO 
more his ſingular ſucceſſor, would only be obliged to pay the ſum 
contained in the wadſet, when he inſiſts to redeem the ſame, but not 
any other ſum thereafter borrowed from the wadſetter; unleſs the 
ſame were eiked or added to the reverſion, in which caſe it becomes, 


in effect, a part of the wadſet ſum ; and that either in uſing an order 


of redemption, and a declarator thereon, or in defending againſt a 


; 3 


deelarator of irritancy, at the ſuit of the wadſetter, to forecloſe a tem- 
porary reverſion. | | | 
A MORTGAGEE in poſſeſſion is anſwerable for the profits he makes 
of the lands, but not for the profits he might have made, unleſs there 
were fraud ; for he is not bound to the trouble and- pains of making 
the beſt of what is another's, whoſe fault and laches it was to let 


the lands lapſe into his hands, by non-payment of the money. at the 


day. If principal and intereſt are overpaid by the mortgagee's poſ- 


ſeſſion, the parties may ſhake hands, for there is no refunding . omg 
| 1 . . | . . Dy Ih $7, C. 


Wurkx lands are mortgaged thrice, it is allowed, in the court of 


chancery, to the third mortgagee, to buy in the firſt incumbrance, 


to protect his own mortgage, and he ſhall hold the land againſt the 

ſecond mortgagee, unleſs he is ſatisfied the money he paid to the firſt 

mortgagee, and alſo what he lent upon the laſt mortgage. The *2. Vent. 

court of chancery cannot ſhorten the time of payment of the money 

that is given by expreſs covenant of the parties, but may lengthen it; 

and then, upon non-payment, the practice is to forecloſe. the equity 

of redemption, and to make the eſtate abſolute to the mortagee . 2 

2 . 48. 
Wurz the mortgagee enters to the poſſeſſion, and thereby pre- 

vents other incumbrancers from entering, and, notwithſtanding, per- 

mits the mortgagor to receive the rents and profits, he ſhall be charg. _ 

ed with the ſame, or ſuch as he might have received fince his entry *, Vin. (fraud) 

This is the rule followed by our law in ſuch fimilar caſes. K 


Ir the value of the lands, in poſſeſſion of which the mortgagee is 
put, is exceſſive, the court of chancery will decree him to account 
for the rents and profits, notwithſtanding a proviſo in the mortgage 
« to retain the profits in lieu of the intereſt .. This is ſimilar to our f vin. (mort- 


| pr oper wadſets; but, in ſuch caſe, the convention of the parties be- gg) P. 43% 


oved to be obſerved ; the wadſetter would not be compelled to ac- 
count, ſince he is preſumed to have lived upon the rents, and con- 


ſumed them as his own; and it was the reverſer's fault he did not re- 


deem ſooner : and the accounts would not be eaſily made up; for 
the party could not imagine he was to be accountable, and therefore 
probably kept no accounts of the ſame, _ 4 


WHERE 


vin. ibid. 
259, Kc. 


b Ibid. p.467. 
c 7 Geo, II. 
C. 20. 


4 Vin. ibid. 
p-. 445, &c. 


e Vin. ibid. 
p. 468. 


f4 and 5 W. 
and M. c. 16. 
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WHERE a mortgage is made redeemable, during the life of the 
mortgagor only, his heir may, notwithſtanding, redeem ; or, if it is 
limited to him, and the heirs-male of his body only, this will not 


_ exclude his heir-general ; for it is a certain rule, Once. a mortgage, 


always a mortgage. And if there is a Covenant, that it ſhall be redeem- 
ed only with the mortgagor's own money, he may notwithſtanding 


redeem it with money borrowed, ſuch clauſes being rejected, as re- 


pugnant to the nature of the ſecurity . This laſt is likewiſe a rule 
with us; but where the reverſion is limited expreſsly to the reverſer 
himſelf, that he can only redeem in his own life, his heirs, tho of 
his body, will be excluded, unleſs there was an order of redemp- 
tion ufed by the reverſer himſelf, | OY 


Fux rule for redemption of mortgages, even after forfeiture, by 


relief in equity before the court of chancery, is, that it behoved to be 
made within 20 years after forfeiture and poſſeſſion of the mortgagee, 
as above; for the quiet of mens eſtates required ſuch limitation, one's 
neglecting to purſue his right, for ſo long time, being deemed a de- 
reliction of the pledge; but, if there is a covenant, that the mort- 
gagee ſhall enter and hold the lands till he is ſatisfied, no length of 
time excludes the redemptionꝰ. And, by a late ſtatute , it is de- 
clared, that in all actions at law, relating to mortgages, if there is 
no ſuit in equity to forecloſe the redemption, the tender of an 5m 


intereſt, and coſts by the perſon having-right to redeem, pen 


ſuch action, and, on refuſal, the bringing it into court, ſhall be 
deemed a ſatisfaction. 


NoTw1THSTANDING a decree by the firſt mortgagee, to fore- 


cloſe the mortgagor, a ſecond mortgagee, or ſubſequent incumbran- 


cer, may redeem the firſt mortgagee, upon payment to him of his 
principal and intereſt, and likewiſe of the coſts in obtaining the de- 
cree of forecloſure*. 


Waxes the time begins upon the anceſtor, as to redemption of 


mortgages, it ſhall run on againſt an infant heir*. In like manner, 
the legal reverſion of adjudications runs with us againſt minors, but 
they may notwithſtanding redeem at any time within their age of 
25 years; and in temporary conventional reverſions, (which are of 
the ſame nature with mortgages in England) the time runs againſt 


minors; but either minors, or even maſors, may redeem at any time 
within 40 years of the expiration of the term, as I have obſerved 


above. 


IT is provided by ſtatute , That if any perſon ſhall borrow money, 
and for payment ſuffer a judgment, ſtatute or recognizance, and after 
borrow another ſum of another, or, for other valuable conſideration, 
ſhall mortgage lands to the ſecond lender, and not give notice to him 
of ſuch judgment, Sc. before execution of the mortgage; ſuch mort- 
gagor ſhall have no benefit, or equity of redemption, of the lands 


- mortgaged ; unleſs he, or his heirs, ſhall within fix months pay off 


and diſcharge ſuch judgment, Gc. and cauſe the fame to be vacated 


and diſcharged by record; and that if any perſon ſhall once mort- 
gage lands for a valuable conſideration, and again mortgage the ſame 


lands 
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lands to any other perſon, and ſhall not diſcover in writing to the 
ſecond mortgagee the firſt mortgage, he ſball have no relief, or e- 
quity of redemption, againſt the ſecond mortgagee, who ſhall be 
intitled to redeem any former mortgage. Ed EE 


14. The . Tux mortgagee dying before the day of PPS, the redemption 
dying before money ſhall be paid to his executor, tho' he is not named, but not 
the day of to the heir, unleſs he is named: and if the words of the condition 
payment; is be to pay to the feoffee, © his heirs or executors,” the feoffor has his 
hr to h election to pay to either the heir: or.executor, when the mortgagee 
heirs, or his dies before the day of payment; and tho the heir be particularly 
executors named, yet, after the day of payment is paſt, the ſum ſhall belong 

to the executors*. And, in the chancery, it is a conſtant rule, that = coke 1. 

money to be paid on mortgages, upon the death of the mortgagee, inſt. 210. 

' after the day of payment, ſhall go to the executors?. | f 2 

| 348. 


Our wadſets, with a temporary reverſion, and irritancy of the 
reverſer's right, in caſe of non-payment at the time limited, have 
great reſemblance of mortgages, but there is ſome diverſity between 
them. As relief is granted in chancery, after lapſe of the day of 

yment, ſo, in ſuch caſes, when a declarator of irritancy of the 
reverſion is ſued, the court of ſeſſion allow the ſame to be purged, 
or the condition to be ſatisfied at the bar, or within ſuch ſhort time 
as the court ſhall appoint; and, upon non-payment at ſuch day, they 
will declare the abſolute property of the lands to belong to the wad- 
ſetter: but, if the reverſer neglects, for 40 years after expiration of 
the term of reverſion, to uſe means to redeem the lands, the court 

will not repone him to the equity of redemption, ſuch claim, as all 
others, being cut off by the long preſcription. | 


As to the excluding the debtor from redemption,. when, upon 
granting a new ſecurity upon the lands, he does not give notice of 
the former incumbrance, we have our records to certify parties who 

- purchaſe lands, or lend their money upon ſecurities on them; fo that 
the ſecond contracter has himſelf to blame, if he does not conſult 
the records, and the debtor incurs no penalty for not giving notice of 

former incumbrances: nor can a third wadſetter, by redeeming the 
firſt, have any other privilege, in a queſtion with the ſecond wad- 
ſetter, than a preference upon the firſt, ſo far as it goes, but cannot 
plead it as a ground of preference for the ſum in his own ſecurity, 
the ſecond wadſetter having no concern, whether the firſt wadſet re- 
mains in the perſon of the original creditor, or is conveyed to any o- 
ther. Sums due upon wadſets, or other infeftments in lands, always 
go to the heir by our law, but the bygone rents, or intereſt of the 
ſums, belong to the executors of the creditor. 3 


15. In a con- II is a general rule in the law of England, that conditions of re- 


veyance or 1 Ar. 3 ; . : | 
le oflands, demption, or other benefit and intereſt in lands, or other ſubje& con- 


or other ſub; Veyed, gifted or leaſed, can only be reſerved to the feoffor, donor or 
jects, any re- leſſor, and their heirs or a — but not to a ſtranger: and, 
— prey by implication, the law reſerves the ſame benefit to the heir of the 

be in favour feoffor; (tho not named) for, as he is prejudiced by the conveyance, Bac, neu 


of the feoffor it 1 | =; abr. (condi- 
— reaſonable he ſhould have the ſame advantage as his — — IG 
| n 


2 Bac. ibid. 


b 13 Edw. I. 
de mercat. 


C. 9. 


4 23 H. VIII. 
e. G. 


e Coke 3. 
rep. 14 


f Weſtm. 2. 
ch. 13. or 
13 Edw. I. 


Py abs obligor pay not atthe day, the obligee may have execution of the bo- 
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In this our law differs, for one may convey his eſtate, reſervin g any 
intereſt of redemption, or otherwiſe, to a third party. 


Ir an eſtate be conveyed to a feme covert, or an infant, under cer- 


tain conditions or reſervations in favour of the grantor, they ſhall be 


bound to perform the ſame ; becauſe this does not charge the perſon, 


but the land, which they cannot hold, without performing the con- 


ditions of the grant'. 


THERE are other ſecurities upon lands, by the law of England, 
ſome of which I ſhall briefly mention. Of this kind are thoſe call- 
ed Statutes. A ſtatute merchant, is © a bond of record, acknowledg- 


ed before the mayor of a city or borow, or others aſſigned for that 


ce er b.“ A ſtatute 3 is “a bond of record, acknowledged 
te before the mayor of the ſtaplec. In virtue of theſe bonds, if the 


dy, lands, and goods of the debtor; and if ſuch execution proceed upon 
the lands, the creditor is tenant by ſtatute, merchant or fraple, till the 


debt is levied and paid. They are called Statutes, becauſe they are 


founded upon expreſs ſtatutes, which direct the proceeding thereon. 


A REco6NIZANCE is called a Statute Staple, but improperly ; it is 
te a bond of record, teſtifying, that the recognizor owes to the recogni- 
* zee a ſum of money.” Recognizances are of different ſorts; one of 
them is founded upon the ſtatute of Henry VIII. and is entered into 
before the chief juſtice of the king's bench, or common pleas, in 
term time, or (in their abſence in vacation time) before the mayor 
of London and recorder, jointly, according to the form thereby di- 
rected. This kind of recognizance may be uſed by all perſons, for 
payment of debts, or to ſtrengthen other aſſurances. 


Every ſtatute, merchant or ſtaple, and recognizance taken ac- 


cording to the above quoted ſtatute of Henry VIII. muſt be inrolled, 


within four months, in the office of the clerk of recognizances, or 
otherwiſe ſhall not be good againſt purchaſers of lands chargeable 
therewith. The execution competent upon them, is called an Ex- 
tent, and the body of the connuſor, (if he is lay) and all his lands, 
tenements and hereditaments, that were in his hands at the time of 
acknowledging the ſame, or after, are liable to the Extent; his goods 
and chattels are likewiſe ſubje& thereto*. This is a judicial redeem- 
able ſecurity, as to the lands upon which execution proceeds, 


ANoTHER judicial redeemable ſecurity on lands, is an eſtate by 


Eklegit. Where one recovers debt or damages by writ, he may within 


the year have a judicial writ, called Elggit, (from theſe words in it, 
Elegit ſibi deliberari) to have execution upon all the parties goods, 
(beaſts of the plough excepted) and halt of his lands or tenements, 
delivered to him by the ſheriff, till his debt or damages are fully le- 
vied: the moiety of the lands, in this caſe, is only delivered, becauſe 


the other moiety is left with the debtor, for his ſupport in the mean 
time. This proceeding is introduced by ſtatute . The moiety of 


the lands is to be underſtood of ſuch lands as the defendant had at 
the time of the judgment. given. The goods are given to the cre- 
Vor. II. eee 2 _ ditor 
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21. A parallel 
between theſe 
ſecurities, 
and our ap- 
priſings and 
ad judicati- 
ons 


ditor, by reaſonable price or appraiſement, and the half of the lands 

by reaſonable extent*. If the goods and chattels appear to the ſheriff aCoke 2. 
ſufficient to pay the debt, he ought not to extend the lands; and, if r. 74-Hob. 
the party 0 the debt, he ſhall enter into his lands b. While the Fefe. 
creditor poſſeſſes the lands upon this writ, he is tenant by Elegit, till inſt. 305. 
the debt is levied or paid. 46 SO | 


OvR old appriſings had ſome reſemblance of this, for the ſheriff 
or meſſenger behoved firſt to ſearch for the debtor's movables, to be 
diſtrained for payment, and if theſe were ſufficient, he was to proceed 
no farther; but then, in default of movables, he was to appriſe lands 
by the verdict of an inqueſt; ſufficient to pay the debt, redeemable 
by the debtor in a limited time; but thereafter the whole lands were 
appriſed or adjudged, without regarding the amount of the debt. An 
extent is of the nature of ſuch general adjudication; the principal dif- 

ference is, that if the debt adjudged for is not fully paid, by the rents 


and iſſues of the lands, within the term of the reverſion, the ſame be- 


1. The ſtate 


long irredeemably to the adjudger, if the proceedings are regular, and 
liable to no challenge. But, in an extent, the debtor may at any time 
enter to his lands, after the debt is fully paid by leyying the rents, or 
otherwiſe. We have no ſuch ſecurities, as ſtatutes merchant, ſtaple, 
or recognizances; and, if creditors want real ſecurities upon their 
debtors lands, they muſt have infeftments thereon upon record, or 
ſue adjudications of the ſame. 


F 
Extinction of Fees, or Infeftments, 


HAVE hitherto ſpoken of the conſtitution of infeftments of all 

kinds, and ſhall of their tranſmiſſion in the next book, according 
to the method laid down in the entry. Therefore I ſhall here treat 
of their diſſolution or extinction, wherein I ſhall confine myſelf to 
the ways of extinction peculiar to feudal rights, which is either by 
conſolidation of the fee with the ſuperiority, or by forfeiture of the 
fame to the ſuperior. As to forfeiture of feudes to the king, I am to 
diſcourſe on it, among other confiſcations, in the proper place. B. 3-tit. 3. 


SECTION I. Extincrion of the Fee by Conſolidation. 


ANTIENTLY fees were merely precarious, revocable at pleaſure 


of fees origi- by the ſuperior. In proceſs of time they were granted, during the 


nally,thereaf- 


ter, and at 
preſent, 


life of the vaſſal, and ſo were proper liferents of the ſubjects; and, 
laſt of all, theſe donatives were made hereditary to the vaſſal, and 


the heirs-male of his body; and, for that reaſon, in default of ſuch 


heirs of the vaſſal, they returned to the ſuperior, by the condition of 


the grant, according to the feudal cuſtoms of the Lombards®. But L. 1. tit. 7. 


which was not our law, by our antient feudal cuſtoms; for, in de- tit. 20.1. 2. 


fault of heirs-male of the vaſſal's body, his heirs-female ſucceeded. ** 99: feud. 


Indeed, in default of the heirs of the vaſſal, the lands eſcheated 
to the ſuperior, whether ſuch was the king, or any other over-lord ©; «Reg. maj. 
but which was altered by ſubſequent uſage, ſo that the king is laſt * 2. 6. 55. 
heir, of whomever the lands were holden. | . | 

| Ie 
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Ir the right is granted to the vaſſal, and herrs of his body, or his 
heirs-male; without any termination upon hezrs failing 
thoſe heirs of proviſion, the fee becomes ſimple; and fo devalves on 
the vaſſal's heirs whatſoever, or heirs of line, who, by the provifion 
of law, would ſucceed in the right, tho' there was no mentian of 
heirs therein at all, and therefore are called heirs at law: now the 
inſerting a ſeries of heirs, and neglecting to ſubjoin the laſt termina- 
tion, that, failing thoſe heirs of proviſion, the right ſhall go to heirs 
whatſoever, can put the heirs” of line into no worſe cafe, in default 
of thoſe heirs, than they would be, were there a total omiſſion of heirs. 
Of this I ſhall treat more fully afterwards *, 


Tux fee returns to the ſuperior, and thereby becomes extinct, ei- 
ther by conſent of parties, by deſcent, by legal diligence, or by the 
vaſhl's feudal delinquencies : the firſt happens by reſignation of the 
fee ad perpetuam remanentiam, in the ſuperior's hands. The vaſſal 
either refigns perſonally, which is termed a reſignation propriis ma- 
nibus, or by virtue of a procuratory, or power of attorney for that ef- 
fect. It is done by delivering to the ſuperior the proper ſymbol, vis. 
a Baſtion Staff or Pen, in the accuſtomed manner, by which ſingle 
act it is perfected, being only in order to confolidate the fee with the 
1 whereas, in a reſignation in favorem, or in favour of an- 
other than the ſuperior, it is requiſite that the ſuperior, upon receiv- 
ing the pen, or other ſymbol, inſtantly deliver it again to the purcha- 
ſer, or to the vaſſal himſelf, if it is in his own favour. An inſtrument of 


refignation muſt be taken in the hands of a. notary, ſetting forth the 


fact of reſigning, and the whole ſolemnity ; and when the ſame is in 
favour of the ſuperior himſelf, it muſt be regiſtred within 60 days of 


its date, in the record of ſeiſins and reverſions d, which is only ne- 


ceflary in refignations ad remanentiam ; becauſe ſuch reſignation, and 
inſtrument thereon, finks the property into the ſuperiority, and ſo 
ſtands in place of a ſeiſin; whereas, in reſignations in favorem, the 
fee remains with the reſigner, till the acquirer is infeft. 


Ir the reſignation is propriis manibus, the vaſſal muſt duly ſign the 
inſtrument, r otherwiſe the inſtrument is the bare aſſertion of a no- 
tary, which is not SR but if there is either difpoſition, or ob- 
ligation by the vaſfal to refign, it will ſupport the inſtrument, with- 
out the reſigner's figning it. By this inſtrument of reſignation ad re- 
manentiam, there is a perfect conſolidation of the fee with the ſuperi- 
ority, in all time coming ; for the ſuperior ſtanding already infeft in 


2. In fees 
ee to 
eirs- male, 
or of proviſi- 
on, without 
the termina- 
tion, failing 


thoſe to heirs 


whatſoever, - 
in default of 


the ſpecial 


heirs, the 
heir of line 


intitled to 


ſucceed. 


3. Return of 
the fee to the 


ſuperior, bß 


conſent of 
the vaſlal, 
viz. by reſig- 
nation ad re- 
manentiam ; 
the procedure 
in it. | 


4. Relignati> | 
on propriiss 
manibus; 
the effect of 
reſignation 
ad remanen- 
tiam. 


the lands, there needs no new ſeiſin to complete the right in his per- 


ſon. The fee, by the reſignation ad remanentiam, becomes extin- 


iſhed, in the ſame manner as if it had not been granted, and the 


ſuperior regains the ſame full right to the ſubject, by the conſolida- 
tion, which he, his authors or predeceſſors, had before the fee was 
ſeparated from the ſuperiority. e 


THro' ſeiſin muſt be taken on the ground of the lands, yet 1 7 
le 


tion may be made any where; becauſe ſeiſin is a ſymbolical poſſeſſi- 


on, introduced in place of the natural, in order that the right of pro- 
perty may be completed, and therefore muſt be upon the ground of 
be; 
but, 


the lands, in the fame manner as the natural poſſeſſion would 


5. Reſignat]- 
on needs not 
be upon the 
ound of the 
lands, | 


6. The eſſect 
of a ſimple 
renunciati- 
on. 
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but, by reſignation, no right of property is created: for, by a reſig- 
nation ad remanentiam, the fee is extinguiſhed, and, by that in favo- 
rem, a neceſſary ſtep is only made, in order that the ſuperior may be 
enabled to convey the property to the perſon in whoſe favour the re- 
ſignation is made. . : 

A SIMPLE renunciation, which is only negative, but conveys no 
right, will not denude the vaſſal, nor infer a conſolidation, tho 
granted in favour of the ſuperior ; becauſe the vaſſal, who was veſt- 
ed in the fee, muſt be diveſted thereof, which, in this caſe, can on- 


ly be done by an act of reſignation or ſurrender.in the ſuperior's hands: 


but in ſervitudes, or even infeftments of annualrent, or in ſecurity, 


- Which are a kind of ſervitudes, a renunciation will extinguiſh them *. 


7. Reſignati- 
on in favo- 

rem infers 
no conſolida- 

tion, even 

before the ſu- 
perior grants 
charter to 
him in whoſe 
favour it is 
made. 


8. The ſupe- 
rior, gaining 
the fee by 
reſignation, 
a ſingular 
ſucceſſor. 


9. The effect 


of reſignation 


by one that 
has not the 
fee, with con- 
ſent of him 
that is veſted 
with it. 


10. The vaſ- 
ſal may re- 
nounce, or 
reſign againſt 
the ſuperior's 
will, and 
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free himſelf 
as to ſubſe- 
quent caſua- 
lities, unleſs 
the right-is 

by way of 
contract. 


A RESIGNATION in favorem being only for a certain effect, diveſts 


not the reſigner before the acquirer is infeft, nor infers any conſoli- 


dation in the perſon of the ſuperior, the reſignation not being made 
for that purpoſe ; Et actus agentium non operantur ultra eorum intenti- 
nem, The deeds of parties can have no ſtronger effect than was in- 
tended by them: and here the intent of both is only that the reſigna- 
tion ſhall be a mean of conveyance of the ſubject to the diſponee; and, 
till he is infeft by charter from the ſuperior, the caſualities fall by the 
reſigner's death, or otherwiſe upon his part *; unleſs it is the ſuperior's 
fault that did not grant a charter, which, by acceptance of the reſig- 
nation for that end, he was bound to do. I ſhall have occaſion to 
treat largely of reſignations in favorem in another place. = 


Tux ſuperior, where his title is as purchaſer, is, by reſignation ad 
remanentiam, as a ſingular ſucceſſor in the fee, and liable to all deeds 
and debts of the vaſſal, to which fingular ſucceſſors would be ſubject, 
but to no other, more than a ſtranger who purchaſes would be. 


REs16NATION by one that has no right, with conſent in the ſame 
deed of him that has the right, is ſufficient, becauſe it is the deed 
of both * : but a ſuperveening conſent, or ratification by the true fiar, 
of a deed granted by him that had not the fee, will not be effectual 


to denude him; for that muſt be done by a proper conveyance from 


himſelf, till which he ſtill remains in the fee, notwithſtanding ſuch 
ſuperveening conſent or ratification, which can infer no conveyance. 


Tux fee is the vaſſal's property, and therefore he may renounce 
or reſign it to the ſuperior, without the ſuperior's conſent, 'or even 
againſt his will; unleſs it is by contract of feu; for then the vaſſal 
cannot free himſelf of his mutual obligation at pleaſure. It is true, 
even where it is a pure right by a deed-poll, as the Engliſh lawiers 


ſpeak, vig. by charter or diſpoſition in favour of the vaſlal, and not 


by contract, the ſuperior cannot be compelled to accept of a reſig- 
nation ad remanentiam ; but then the vaſſal may abdicate or renounce 
the fee, which, tho' it will not convey it to the ſuperior, and conſo- 
lidate the ſame in his perſon, yet will liberate the vaſſal from all ca- 
ſualities falling thro' the fee thereafter, but will not free him from 
thoſe that had fallen before his renunciation *© This queſtion was of 


importance, where one held a ſmall ward-fee of a ſubject, and none of 


the 


* Jan, 7. 
1680. Mac- 
Lellan. 


b Nov. 14: 
1677 Pur- 
ves. 


* B. 3» tit. 2. 


d Decem. 15. 
1630. Stir- 
ling. Decem. 
11. 1662. 
Ogilvy. 


e Feb. 12. 
1669. Brown. 
March 26. 
1628. Dou- 
glas. | 


jan. 15. 
168 1. lord 
Dun. 


5 right thereto, as any other purchaſer behoved to do; and, being du- 


b | Dallas, 
p- 567. 
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the crown ; for thereby, on his deceaſe, the caſuality of the marri- 
age of his heir fell to the ſuperior, which, in its avail or value, might 
be of more uence than the whole amount of the A 
And there may be feu- rights where the feu-duty exceeds the rent, as 
in houſes which become ruinous, or lands which happen to be over- 
flowed with ſand, or otherwiſe totally waſted. But even, after the 


caſuality is fallen, the heir of the vaſſal, who never had intermeddled 


with the fee, according to the courſe of our former law, needed not 


concern himſelf therein, and might avoid the effect of theſe caſuali- 
ties, whereto he was not 
di, affected only the fee itſelf; ſo that, by refutation or renunciation 
of the feude, he might free his perſon, and leave the ground of the fee 
to be poinded, or the fee itſelf to be adjudged for the caſuality of 
marriage, tho modified ever ſo high, or for any other caſuality that 
incurred. 1 

Ir the vaſſal acquires the ſuperiority, then he muſt perfect his 
ly infeft in the lands upon ſuch title, he muſt grant a procuratory for 
reſignation of the fee, ad uam remanentiam, in hi own hands 
as ſuperior ; which being done, and the inſtrument of reſignation du- 
ly recorded, there enſues a 
periority, and thereby the fee becomes extinct, in the ſame manner 
as when the ſuperior purchaſes the fee or property from the vaſſal; 
and the lands will thereafter deſcend, according to the deſtination 
of the ſame in the charter of the ſuperiority. 


Warn the ſuperior ſacceeds to the vaſſal, or the vaſſal to the 
ſuperior, in their reſpective rights, there is, on this occaſion, an ex- 
tinction of the vaſſal's fee by Deſcent ; but, in order to a full extin- 


guiſhment, a reſignation ad remanentiam is neceſſary, which the 


party may do, after he has made up a full title in his perſon by 
infeftment as heir in the ſubject ſucceeded to, by granting a procu- 
ratory for reſigning the property in his own hands as ſuperior. Such 
reſignation wholly extinguiſhes the fee by conſolidation, and abſorbs 
or ſinks it in the ſuperiority. Hence the whole right will devolve ac- 
cording to the deſtination of heirs in the ſuperiority, tho' different 
heirs were provided to the property before the conſolidation. . But if 
reſignation ad remanentiam is not thus made, the fee and ſuperiori 

will deſcend to the heirs to whom they were reſpectively provided, 
even where complete titles, by infeftment, were made up to both in 
the predeceſſor's perſon ; and, till reſignation, diſtin& progreſſes muſt 
be always completed to the fee and ſuperiority, which by ſuch re- 
ſignation is prevented; and, till then, they are not conſolidated, in 
my apprehenſion. Our noted ſtileſt indeed is of opinion, that a ſupe- 
rior's infefting himſelf on his own precept of clare conflat, as heir to 
the vaſſal, infers a full conſolidation without ſuch reſignation * ; 
but I conceive that the ſuperior's infeftment, even on a ſpecial retour 


as heir to the vaſſal, would not have that effect without a reſignati- 


on ad remanentiam. 


IN the cals of the king, where he ſucceeds in lands to a ſubject, 
he muſt be ſerved heir in ſpecial therein to the deceaſed, of which 
Oo 


Vox. II. twyo 


perſonally liable, but which, as debita fun- 


perfect conſolidation of the fee with the ſu- 


11. Conſoli- 
dation by the 
vaſſal's pur- 
chaſe of the 

ſuperiority. ' 


12. When the 
ſuperior ſuc- 
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vaſſal, or on 
the contrary, 
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ceeds in two famous inſtances occurred; firſt of king Chareles I. who was ſerv- 
La ed and retoured heir to queen Anne his mother, in the lordſhip of 
Dumfermling; and ſecondly, king Charles II. was ſerved heir to the 
duke of Lennox, in the earldom of Lennox. But the king needs no 
infeftment, his right being founded in his prerogative, and is not 
feudal, but allodial -; and if the lands are holden of a ſubject, as his = Stair, p. 
majeſty cannot hold lands of another, they muſt be diſpoſed of to a do- . 
natary, or ſold to a purchaſer, who, upon the king's preſentation, muſt 
be received by the ſuperior. When the king purchaſes lands, they 
mult be reſigned in his majeſty's hands ad remanentiam, and the inſtru- 
ment of reſignation duly recorded, as in other caſes, to infer a con- 
ſolidation of the ſame b; a convincing argument that, in other caſes, b stair ibid, 
ſuch reſignation is neceſſary, in order to have that effect, as above. | 


14. Confoli- By legal diligence likewiſe the fee becomes extinct, when either 
K le- the ſuperior adjudges the fee or property from the vaſſal, or the vaſ- 
ligence; yo 3 8 85 ES 
frſt by the fal adjudges the pr primes from the ſuperior : in the firſt caſe it is the 
fuperior'sad- opinion of ſome of our eminent lawiers, that an appriſing of old, and 
Ine vaffal the now an adjudication as coming in place of it, at the ſuperior's inſtance 
ſee, and againſt the vaſſal, infers a conſolidation of the fee with the ſuperio- 
3 ter rity . But, with all deference to thoſe celebrated authors, I cannot ©Sp*tſy- 
uſing a bas 6 1 | W (appriſings) 
reſignation 5 agr cc wit a cm 3 or an a Ju Cation 18 On y a Jue Cla pO ition, Stevenſon. : 
ad remanen- and has no higher operation than a voluntary one, and gives only Dirl. verbo 
"Ts jus ad rem, a perſonal right to the lands, and, conſequently, till in- Cconſehduti- 
. 5 on) et ibid, 
feftment be taken thereon, the right of fee remains in the vaſſal, a- stuart. Stair, 
inſt whom the adjudication was led; and a perfect conſolidation lib. 3. tit. 2. 
cannot be effected, till the ſuperior infeft himſelf on his own precept, og 
in the ſame manner as in the caſe of his ſucceeding to the vaſſal, and 
Bb thereafter cauſe reſignation to be made in his own hands ad remanen- 
1 tiam, upon a procuratory of reſignation granted by himſelf for that 
| purpoſe. fs 7 5 ET, 


15. Aſupe- As ſeldom one adjudication proceeds alone, but all the other cre- 
1 ditors of the party, generally, inſiſt in adjudications likewiſe, upon 
adjudication their debts, within year and day of the firſt, how can it be ima- 
effectual by gined that the one, led at the inſtance of the ſuperior, hath a ſtrong- 
'plettment. er effect than the others? Wherefore, as the adjudication is to be made 
: effectual by infeftment, or charge againſt the ſuperior, in terms 
of the ſtatutes 1661, and 1672, if the ſuperior intends to make 

the adjudication at his own inſtance effectual, he muſt infeft himſelf 

in the property, ſince he cannot charge himſelf. And this is the com- 

mon caſe, where the lands adjudged hold of the crown, no charge 

being competent againſt the king. And if any other adjudger prevent 

the ſuperior, by firſt charging him, his ſubſequent infeftment could 

not avail; the firſt charge againſt the ſuperior being declared ſuffici- 

ent to render the adjudication effectual. oy 


16. Next, by Wu the vaſſal adjudges the ſuperiority, he may charge the ſu- 
| 3 perior of his ſuperior, to receive him in the mean ſuperiority, in 
ſuperiority, the ſame manner as any other adjudger may; and no conſolidation 
and thereon can happen, till he obtains himſelf infeft, and make reſignation, as is 
1 above obſerved, in the caſe of his ſucceeding to the ſuperior. But 
nentiam. ill, in both caſes of the ſuperior's adjudging the fee, or the vaſſal's 
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b Craig, lib. 2. 
dieg. 17. 


B. 3. tit. 3. 
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reg. maj. lib. 
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e Reg. maj. 
B. 2. c. 67. 


f 2 Feud. 26. 
§5. 2 feud, 
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adjudging the ſuperiority, the conſolidation can never be firm and 
completed, till the legal reverſion is expired, as is ſelf-evident ; nor 
unleſs they are the ſole adjudgers, for otherwiſe all others, within 
year and day, have a proportionable intereſt in the ſubject adjudged. 


Ir is a general rule, that all ſecurities on lands, that are extinguiſh- 
« able by poſſeſſion, ceaſe, as ſoon as they are ſatisfied by the rents or 
« fruits;” and tho they are not proper titles of poſſeſſion, as an infeft- 


ment of annualrent, yet, if ſuch poſſeſſion is attained by the creditor, 


of the lands ſubject thereto, the ſecurity, even as to the principal 
ſum, will thereby become extinct. If ſuch right be conveyed to 


17. Extincti· 
on of infeft- 

ments by the 
deeds of the 

parties. 


another, who is in poſſeſſion, and the aſſignee recovers as much of 


the rents as ſatisfies the ſame, it cannot be revived, by the cedent's 
reducing the conveyance thereafter on the head of fraud, or any o- 


ther perſonal ground, for that were to ſubject the debtor to double 


payment; ſo that the party has no other remedy, than recourſe on the 
aſſignee that cireumveened him, or otherwiſe wrongfully obtained 
the right. Thoſe rights are, no doubt, likewiſe extinguiſhed by diſ- 
charges and renunciations from the creditors, as wadſets are by re- 
demption, as I have ſhown in the preceeding title. | 


IT was thought of old, that, in default of heirs of the vaſſal, the 


fee, as eſcheat, returned to the ſuperior ®: but now tis eſtabliſhed law, 
that the king ſucceeds as ultimus heres, as was above mentioned, and 
ſhall be largely ſhown elſewhere. _— 


Srriox II. Exrinctim of Fees by Delinquencies. 


ORIGINALLY, fees, proceeding from the liberal grant of the ſupe- 
rior, were termed Beneficia, Benefices; and, for this reaſon, any crime 


that ports ingratitude or infidelity in the vaſſal, or rendered him 


unworthy or unfit to ſerve the ſuperior, inferred a forfeiture, or re- 
turn of the fee to the ſuperior; as likewiſe did the ſuperior's attrocious 
injuries to the vaſſal, whereby he counteracted the obligation of pro- 


tection he lay under to him, infer a forfeiture of the ſuperiority to 
the vaſſal 4. | 


THE books of the feudal law of the Lombards are full of theſe de- 
linquencies, both on the one fide and the other; and the feudiſts 
treat of them largely. And the ſyſtem of our old law, called Regiam 
Majeſtatem, lays this down as a rule, vig. That the bond of fidelity 
between the lord and vaſſal is reciprocal; ſo that, how far the vaſ- 
« ſal is bound to his lord, by reaſon of homage, the lord is as far 
e obliged to him, by reaſon of the . reverence wy ex- 


ce cepted . Felony is the term, under which every crime, where- 


by the fee is forfeited to the ſuperior, is comprehended. By felony 


likewiſe, in a more large acceptation, is underſtood every crime of 
the ſuperior againſt the vaſſal, whereby the ſuperiority was forfeited 
to the vaſſal, by the feudal cuſtoms then prevailing?. Of theſe various 
crimes, as grounds whereupon the fee was forfeited to the ſuperior, 
and, on the contrary, the ſuperiority to the vaſſal, the learned Craig 
treats at great length in his excellent book de feud:s*; for it would 
ſeem, that in his time ſuch was the law. 


Bur 
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Bur thereafter, fees having become the ſubject of commerce, thoſe 
feudal delinquencies were much leſs regarded. At preſent, the moſt 
attrocious perſonal injury, by the vaſſal to a ſubject ſuperior, will not 
infer a forteiture of the fee; nor will any crime whatever, committed 
by the ſuperior againſt the vaſſal, be attended with a forfeiture of the 
ſuperiority to the vaſſal. Crimes at preſent are. puniſhed as the law 
direQs, without diſtinction of perſons; nor is the relation between 
ſuperior and vaſlal any other way conſidered, than as it concerns the 
caſualities known in law, and eſtabliſhed by cuſtom. 


IT is true, by the late Britiſh ſtatute, for encouraging the loyalty 


of the ſubjects of Scotland, in caſe of rebellion, or other treaſonable 
practices in favour of the Pretender, it is provided, That the ſu- 
« perior who remained peaceable, and in dutiful allegiance to his 
te majeſty, his heirs and ſucceſſors, ſhall be intitled to the property 
of the lands, holden of him by the perſon attainted of treaſon, in 
the ſame manner, as if they had been reſigned in his hands by the 
vaſſal, ad perpet 


« if the vaſſal remain loyal, and the ſuperior not, the vaſſal ſhall be 
intitled to hold the lands, which the ſuperior, attainted of treaſon, 
held of the crown, by the ſame manner of holding that the ſupe- 
rior held them at the time of his attainder :” they obſerving the 
method preſcribed in the act, for veſting themſelves reſpectively in 
the right, and attaining poſſeſſion :. But that ſtatute concerns only 
that particular rebellion 1715, or any other high treaſon, in favour 
of the pretender, that then was committed, or ſhould be committed 
thereafter, and in ſome particulars it is limited to that rebellion. And 
therefore, in all other caſes, feudes, like other rights, can only be for- 
feited cither to the king or ſuperior, by the crimes or delinquencies 
that by expreſs law infer ſuch penalty. And the above mentioned 
ſtatute is now repealed, in all time coming, fo far as concerns the 
ſuperior's claiming the vaſſal's fee, upon the vaſſal's committing trea- 
ſon*, of which I ſhall treat farther in another place. | 


cc 


cc 


Tux feudal delinquencies, inferring a forfeiture of the fee to the 
ſuperior, by our law at preſent, and long ſince eſtabliſhed, may come 
under the general name of Recognitions; becauſe thereby the fee re- 
cognoſces or returns, and opens to the ſuperior. But particularly they 
are Diſclamation and Purpreſture, which are common to if foes; 
and Recognition, ſpecially ſo termed, which was peculiar to ward- 
fees ; and the irritancy of a feu-right, Oh non ſolutum canonem, 1. e. 
for non-payment of the airs which concerns only the holdin 
in feu-farm. As to treaſon, which infers a forfeiture of lands an 
heritage to the crown, I ſhall treat of it among confiſcations 4. 


 "D1sCLAMATION, as the very term denotes, is when the vaſſal de- 


nies or difowns his ſuperior. 'This was regarded of old as a kind of 
treaſon, by the vaſſal's throwing off his allegiance, ſuppoſed to be 
due from him to the ſuperior, as the matter was underſtood of old. 
It is either Judicial or Extrajudicial; judicial, when the vaſlal, purſued 
by the ſuperior in any ſuit upon his right of ſuperiority, denies the 
purſuer's title. This regularly he cannot do, without incurring the 
hazard of diſclamation, or the forfeiture of the fee: but if the vaſſal, 


bona 


uam remanentiam. And, on the other hand, that 


- I Geo. K 


Co 19. 


bor Geo. II. 
. . 3. 


dB. 3. tit. 3. 


e 2 Feud. 26. 
93. 34. fit. 


fan. 18. 
168 1. Earl 
Queenſberry. 
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bona fide, denies the purſuer's title to the as mare | He incurs no 
penalty by doing it. Thus, where the purſuer is ſingular ſucceſſor 


in the ſuperiority, he will be obliged to produce his 3 thereto, 


before the defender be bound to anſwer®; unleſs the defender has 
formerly owned his right, by taking charters from him. The ſame 
rule holds, where the vaſſal is ſingular ſucceflor, and nevet,ackndw- 


ledged the purſuer or his predeceſſors; and, in the caſe of a contro- 


verted ſucceſſion to the ſuperiority, the vaſſal, without hazard, may 
deny the purſuer to be lawful heir to the ſuperior. 


bStat.Ro.IIT. 
c. 18. 


e 2 Feud. 34. 
d fin. reg. 
maj. lib. 2. 
c. 63. 


March 26. 
1628. Dou- 
glas. 


DIsCLAMATION, as to a part, infers a forfeiture of the whole 


fee, holding of that ſuperior who was diſclaimed. But, if the vaſſal 


has neighbouring grounds, holding of different ſuperiors, he may 


juſtly doubt his holding the controverted ground of the ſuperior, who 
claims intereſt in it, without hazard of diſclamation, which requires 


a malicious intent of throwing off allegiance to the true ſuperior. 


EXTRAJUDICIAL diſclamation is inferred by facts, when the vaſ- 
ſal knowingly takes infeftment of another, as ſuperior, in prejudice 
of the true ſuperior. But, as to extrajudicial words, they would not 
be regarded more than extrajudicial confeſſions, unleſs diſclamation 
were made in a ſolemn manner, according to the order preſcribed 
in our old ſtatuteb, and that thereupon proteſt, under form of in- 
ſtrument, were taken. Probable ignorance here will likewiſe excuſe 
the vaſſal from the ſevere penalty of loſs of his property; becauſe a 
crime can never be inferred, but where fraud and deſign appear, or 
are implied in the very act, which always ſuppoſes that it is know- 
ingly done. When the vaſſal diſclaims the ſuperior, by denying 
his right in any ſuit for the caſualities of the ſuperiority, it is in the 


ſuperior's option, either to admit the diſclamation, and take the be- 


nefit of it, or produce his right of ſuperiority, and proceed in his 
action 4; becauſe a vaſſal cannot effectually renounce or diſclaim, in 
prejudice of a caſuality already fallen, as was formerly obſerved; and 
the ſuperior, in whoſe favour the forfeiture, upon diſclamation, is 
introduced, may paſs from it at pleaſure. 


THe ſecond feudal delinquency, common to all feudes, whence a 
forfeiture thereof to the ſuperior enſues, is Purpreſture or Purpriſion, 
from the French word Purpris, incloſure. It ſignifies, in general, 
one's encroachment upon another's lands, by taking poſſeſſion of 


them, and incloſing the ſame with his own. But here it particularly 


e P. 1600. 


denotes the vaſſal's uſurpation upon the ſuperior's lands, by taking 
poſſeſſion, labouring or inclofing them as his own, or otherwiſe en- 
croaching thereon: this is eſteemed ſuch high inſolence and ingrati- 
tude in the vaſſal, that he thereby forfeits to the ſuperior all the lands 
he holds of him; tho', in other caſes, ſuch encroachments are onl 

civilly redreſſed, by a brieve of perambulation, or proceſs of moleſta- 
tion. Purpriſion is committed, by encroaching upon the ſuperior's 


lands, tho' burthened with common paſturage to others, whereby 
he has little benefit from the lands ; as appears from the caſe of the 


king's common muirs, the labouring or imparking whereof is de- 
clared purprifion*; becauſe the property remains ſtill with the heri- 


tor, ſubject to the ſervitude, as in theſe common muirs it does with 
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the king. Therefore, if thoſe who have the ſervitude of common pa- 
ſturage on their ſuperior's grounds, ſhall appropriate part of the ſame, 
by labouring or incloſing it, they are liable to the penalty of pur. 


} & 


done of certain knowledge, by the vaffal himſelf, or his expreſs or- 
der, and that the marches are uncontroverted, for otherwiſe a pro- 


bable ignorance will excuſe him. 


PURPRESTURE or Purpriſion is undoubtedly committed againſt the 


king, by any of his ſubjects encroaching upon the crown lands; but 


it is likewiſe that crime, to build upon, ſtop up, or encroach on the 
king's high-ways, or the public ſtreets of royal borows, or to ob- 
ſtruct or divert the courſe of public rivers*. All thoſe are the king's 
property, and conſequently it is this crime to intrench upon them ; 
and the offender's whole lands, holden of the crown, recognoſce to 
the king, as in the caſe of purpriſion by any other vaſſal againſt his 
ſuperior ®. | | 55 | 


 ANTIENTLY, barons had power of holding courts of purpriſion, 
in relation to encroachments that concerned themſelves, their vaſſals 
or ſub- vaſſals, but none under a baron had that juriſdiction . The 


cognition was by way of inqueſt, Coram paribus curie, i. e. by a jury 


of the members of court, as all controverſies between vaſſals amon 
themſelves, or them and their ſuperior, were tried of old; but now 


it muſt proceed by way of declarator, before the court of ſeſſion, as 


in the caſe of other caſualities that require declarator. 


Tux encroachment by one heritor upon another's ground, is 
termed, in our old law-books, and by ſome of our lawiers, a ſpecies 


of Purpriſion® ; but, improperly, that being a feudal delinquency, 


peculiar to the encroachments by the vaſſal on his ſuperior's grounds; 
whereas common encroachments were regulated by the A#io finium 
regundorum with the Romans*, among whom the feudal holding was 
unknown : and they are determined with us, before the ſheriff or 
ſteward of the bounds, either upon a brieve of perambulation, or 
ſummons of moleſtation, by way of inqueſtf, which is commonl 

called a Cognition of Marches. This form of procedure is the fame 


as directed in our old law-books, above referred to, and which pro- 
bably is founded thereon. EI 


*Reg. maj. 
lib. 2. c. 74. 


bp. 1600. 
8 


*F. 1479- 
c. 79. 


9 Reg. maj. 
lib. 2. c. 74. 
8 ſin. Skeen. 
verb. (pur - 
preſture) 

e Tit. ff. de 
cod. fin, re- 


gund. 

f P. 1579. 
c. 79. 

P. 1587. 
c. 42. 


Tux foreſaid delinquencies, whereby the fee recognoſces or re- 


turns to the ſuperior, are common to all manner of holdings, as I 
juſt took notice; but Recognition, ſpecially 'ſo termed, was peculiar 
to feudes of ward-tenure, which, tho' of antient ſtanding with us e, 
is now taken away by the late ſtatute b. But, as this kind of hold- 
ing, with other caſualities thereof, hath been already diſcuſſed, fo 
this of Recognition mult be treated of, that the courſe of our law, 
and alteration of the ſame, by the aforeſaid act, may appear ; and like- 
wiſe, in reſpect that caſes, prior to the 25th March 1748, muſt be 
regulated by our former law. Recognition was, © when the vaſſal a- 


« lienated more than the half of his ward-fee, holding of the ſame ſu- 


5 perior, 


b Stat. Dav. II. 


C. 34. 


Tir. XI. Extinction of Fees by Delinquencies. 151 


te perior, without his conſent,” in which caſe the whole recognoſced 


and returned to the ſuperior. The reaſon why this held only in ward- 


fees is; becauſe they were originally granted for military ſervice, as a 


fund of ſubſiſtence to the vaſſal, when he attended his ſuperior in the 
wars; and when he made ſuch alienation, it was preſumed the vaſ- 
ſal was no longer capable to perform that ſervice, and therefore it was 


thought reaſonable the fee ſhould return wholly to the ſuperior, that 


the fee 


2 Harcus (re- 
cognition) 
March 1683. 
earl of Aber- 
deen. id. 
June 1687. 
Littleden, 


b Feb. 5. 
1663. Car- 
negy. 


P. 1457. 
e. 71. 


P. 1503. 
c. 91. 


* Jan. 7. 
1676, Cock- 
burn. Feb. 
12. 1674. 


viſcount of 


Kilſyth. 

e Feb. 5. 
1663. Car- 
negy. 

f July 20. 
1669. Bar- 
day. 


he might thereby get another vaſſal who ſhould undergo it. 


R1GuTs granted within the half, or equal to it, were in the mean 
time good; but if, by poſterior alienations, the half was exceeded, 
the lands firſt alienated likewiſe recognoſced, unleſs they were con- 
firmed by the ſuperior before the ſubſequent alienations ; ſo that, in 
effect, the validity of the former right was ſtill pendent. The alie- 
nation was only by infeftment taken on the right; becauſe, till then, 

remained in the vaſſal's perſon: there was no difference 


ill 
— 2 value of more than the half was exceeded by abſolute a- 


lienations, or by infeftments of wadſet, liferent or annualrent * ; but 
if thoſe were purged, or if the vaſſal was retroceſſed before declarator 


was inſiſted in, the recognition did not take place. If the infeft- 
ment, granted by the ward-vaſſal, was intrinſically void for want of 
an eſſential ſolemnity, recognition was not incurred; becauſe trul 

the vaſſal was not thereby denuded. But if the infeftment was only 
defective thro want of an additional ſtatutory ſolemnity, recognition 
did follow: thus, tho' the ſeiſin was not regiſtred as the law directs, 
recognition was inferred ; for, by it, truly the granter is denuded, 
tho' the acquirer's right may be rendered invalid, by the vaſſal's grant- 
ing another infeftment duly recorded. Seifin to be holden of the ſu- 
perior before his confirmation inferred recognition ; becauſe, tho' the 


ſeiſin is null till confirmation, yet, by the ſeiſin, which is ſymbolical 
delivery of the ſubject, the vaſſal had done all that was in his power 


to withdraw himſelf from the ſuperior ; nor needed there any new 
right from the vaſſal to diveſt him *. 


ALIENATIONS in feu-farm likewiſe inferred recognition ; unleſs 
they were granted while they were allowed by ſtatute ©, or a feu- 
duty was reſerved equal to the half of the yearly value of the feu. 
Such feu alienations, granted during the uſurpation, when they were 
allowed, were — made ſubject to recognition, unleſs the pur- 
chaſer applied for confirmation, after the king's reſtoration; for that 
inferred contempt, tho there was none at firſt “. Alienations by mi- 
nors, which are not intrinſically null, but only reducible on minori- 
ty and leſion, fell under recognition, becauſe minority does not ex- 
cuſe from delinquencies *. Infeftment, taken while the granter was 
on death-bed, did infer recognition, if the warrant was delivered in 


liege pouſtee, or while the party was in health, but otherwiſe not; be- 


cauſe then it is reducible by the heir on that head f. 


Ir one held divers tenements ward of the ſame ſuperior, the alie- 
nation of the major part of each was to be conſidered : but if the 
were all united by a clauſe of union, then the major part of the whole 
behoved to be alienated baſe, to infer recognition of any one of them; 
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becauſe then they were to be conſidered as one tenement, tho lying 
diſcontiguous *. 


FORFEITURE of the king's immediate ward-vaſſal, for high trea- 
ſon, implied recognition, and ſo cut off all ſubaltern rights granted 
by him, not conſented to by the king * ; but that being an effect of the 
treaſon, was remedied by our ſtatute , after the revolution; and we 
ſhall enquire hereafter how far the caſe is altered by the act of the 


ſeventh of queen Annes. 


REcoGNITION (as that of diſclamation, and purpriſion likewiſe) 


was made effectual by declarator, which being obtained, the fee re- 


turned to the ſuperior, in the ſame manner as it proceeded from him, 
ſubject only to the burthens to which he conſented. Rights, eſta- 
bliſhed by the poſitive preſcription, were ſecure againſt the effect of 


recognition; but all other rights, or deeds granted by the vaſſal, not 
confirmed by the ſuperior, fell. Adjudications led againſt the vaſſal, 


after recognition was incurred by alienation of the major part, fell, 


in conſequence, with the vaſſal's right: and tho' they were made ef- 


a Harc. (re- 
cognition) 


March 1683. 


Hay. 


v Jan, 12. 
1677. Marq. 
of Huntly. 

C P. 1690. 
c. 33. 

d B. 3. tit. 3. 


fectual by infeftment, in obedience to a charge, before declarator, 


they would not ſubſiſt; becauſe the diligence could only carry the 
right as it ſtood in the debtor's perſon, ſubject to the forfeiture al- 
ready incurred, and the ſuperior's charter to an adjudger in obedience 
is always ſalvo jure cujuſiibet et ſus. 


By ſpecial ſtatute, inhibitions are not prejudiced by recognition * 
ſo that the inhibiter may not only inſiſt to make his debt effectual a- 
gainſt the receiver of the ſubſequent alienations, but likewiſe a- 
gainſt the ſuperior, if he takes the benefit of this caſuality, which, 
before the ſtatute, the creditor could not do. 
notwithſtanding the abolition of ward-holdings, in reſpect to diſcla- 
mation, purpreſture, and the irritancy of the feu-right, ob non ſolu- 


This act is ſtill of uſe, 


e P. 1686. 
1 


tum canonem; for all theſe come under the general denomination of 


recognition, and ſo fall under the purview of the ſtatute. 


Ix the action of declarator of all recognitions, as well as in that 
ſpecially ſo termed, the vaſſal, and others whoſe infeftments in the 
lands are on record, muſt be called. As to the king's vaſſals, the gift is 
a ſufficient title, unleſs another ſuperior is vouched; becauſe the kin 
is ſuperior paramount of all lands in Scotland: in others the purſuer 
muſt produce his title to the ſuperiority, and, if he is a ſingular ſuc- 
ceſſor, his right by progreſs muſt be produced. The deeds infer- 
ing the recognition muſt be particulariſed in the gift from the crown, 
that it may not be eſteemed ſurreptitious. The donatary, for the 
moſt part, infefts himſelf before he inſiſts in the declarator ; but the 
action will be ſuſtained upon the ſimple gift. The declarator may 
be inſiſted in after the death of the vaſſal who commits the deed ; 
becauſe, tho recognition is a delinquency, yet it is inferred, from the 
condition implied in the nature of the vaſſal's right, that if he incur 
ſuch feudal delinquency, the fee ſhall become void, and return to the 
ſuperior. The action is competent againſt minors ; for the maxim, 
Minor non tenetur placitare ſuper hereditate paterna, take no place a- 

| gainſt 


a Feb. 17. 
1671. Gor- 
don, jan. 
28. 1681. 
Eldan. Feb. 
19. 1662. 
Carnegie. 

b July 29. 
1672. lord 
Hatton, 


e L. 1. dieg. 
12. § 32. 


d July 25. 
1712. Mon- 
crief. Fount. 
3 Feb. 1686. 
Dundee. 


e july 19. 


tal of Glaſ· 
gow. June 
24. 1668. 
Gray. 


f July 1. 
1681, Hay. 
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gainſt the ſuperior's intereſt *, nor ſaves againſt the predeceſſor's de- 


linquencies, 


Ir is a good defence againſt recognition, that the vaſſal, at the 
time of the deeds inferring it, was drunk to ſtupidity, or otherwiſe 
diſabled from conſenting b. The vaſſal's being under inhibition would 
not have prevented the effect of recognition, but only ſaved to the 


inhibiter his diligence. But if the vaſſal was interdicted, the alienati- 


on, without conſent of the interdicters, is void, and ſo could not infer 


recognition. And it ſhould ſeem, that neither can any other feudal de- 


linquency, committed by ſuch perſon, or omiſſions by him, ſubject 
the feude to a forfeiture : and indeed it is the opinion of the learn- 
ed Craig, that a perſon interdicted can do nothing that may evict the 
feude *. e 


Ir the right under challenge was ſecured by the poſitive preſcrip- 


tion, the defence was no doubt good ; but it might be conjoined with 
ſubſequent deeds to make up the major part, in order to infer recog- 
nition of the other parts of the eſtate ; provided thoſe alienations were 
made before the poſitive preſcription of the part, claimed to be 
brought in computo, was run . | 


DExxps of alienation, by anceſtors and heirs, were conjoined to in- 
fer recognition: thus, if the predeceſſor had granted ſome deeds, 
whereby leſs than the half was aliened, they would be conjoined 
with deeds by the heir, to make up the major part: for an infeft- 


ment on retours, by precepts of ſeifin out of the chancery, or in o- 


bedience to charges, to receive the vaſſal, did not ſecure againſt re- 


cognition © ; becauſe it does not import the ſuperior's conſent to the 
1664. hoſpi- 


ſub-feus, of which he is preſumed ignorant; and where they grant 
precepts of ſeiſin, in obedience to charges for that purpoſe, it is no 


85 voluntary act of theirs. 


Ap, for the fame reaſon, the deeds of authors in ſome caſes were 
conjoined with thoſe of ſingular ſucceſſors : for example, one grant- 
ed ſub-feus within the half of the barony, and thereafter diſponed 
the whole barony, and the diſponee was infeft on a charter of reſig- 
nation, or confirmation from the crown, and granted more ſub-feus, 
whereby the half was exceeded, recognition was thereby incurred; 


x 


39. How far 
drunkenneſs 
excuſes in re- 
cognition z 
is inhibition 
or interdicti- 
on a bar to 
it. 


40. A right 
ſecured by 
the poſitive 
preſcription, 
how far com- 
puted to in- 
fer recogni- 
on. 


41. Deeds of 


predeceſſors 


and heirs; of 
authors and 
ſingular ſuc- 
ceſſors, con- 
joined, to in- 
fer it; how, 
in the caſe of 
ſingular ſuc- 
ceſſors, ſuch 
conjunction 


prevented or 


excluded. 


unleſs the diſpoſition of the barony bore expreſsly ſuch parts of it to be 


ranted in ſub- feu, whereof the ſuperiority was conveyed ; for other- 
wiſe the ſuperior's conſent to them could not be inferred, fince there 
was no mention of them in the right whereon the charter paſſed ſ. 
But if ſuch charter contained a * of novodamus, it would have ex- 


cluded recognition by any former deeds; nor did thoſe come in compu- 


to, in order to be conjoined with ſubſequent alienations to infer recog- 


nition; becauſe ſuch clauſe has the effect of an original right, and 


thereby the ſuperior paſſes from all claim of property in the eſtate of 


the vaſſal who granted the ſub- feus, and is virtually a confirmation of 


them. Or if the ſubject- ſuperior granted voluntary precepts of clare 
conſtat to the heirs, or charters of refignation or confirmation to the ſin- 
gular ſucceſſors, tho without a novodamus, the recognition would have 
been excluded as to prior deeds; for ſubjects are preſumed to advert 
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42. The ef- 
fe& of achar- 
ter of con- 
firmation, or 
reſignation, 
as to exclud- 
ing recogni- 
tion. 
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to their own intereſt, and to enquire into the circumſtances, in re- 
lation to the vaſſal's fee, before they receive him; whereas charters 
of reſignation, and confirmation of lands holden of the crown, pals 
of courſe in exchequer *, ES 


THERE is no doubt, but a confirmation of baſe rights by the 
crown, or other ſuperior, would have ſaved them againſt the effect 
of recognition incurred by other deeds of alienation ; but, if the ma- 
jor part was alienated before confirmation, the right confirmed would 
be computed to make the reſt recognoſce * ; becauſe the ſuperior's 
conſent was only to ſecure the right confirmed, but not to paſs from 
the caſuality already fallen. The caſe is different, as to a charter of 
reſignation from the crown; for, if recognition was incurred before 
the date of the charter, and the caſuality gifted before infeftment on 


| ſuch charter, the lands therein contained fell under the recognition“; 


for, at the date of the gift, theſe lands belonged to the vaſſal, who 
had incurred recognition, and who could only be denuded by infeft- 
ment on the charter; and the declarator is drawn back to the date of 
the gift. But where a part of a barony is diſponed, to be holden 
by a public infeftment, infeftment, taken Baſe upon the diſpoſition, 
becomes a public infeftment, and a ſeparate tenement, by the ſu- 
perior's confirmation, and is diſmembred from the barony ; ſo that, 
in ſuch caſe, only the deeds of the acquirer, or his heirs, and not 


thoſe of his author, can be regarded in a queſtion about recognition 


of ſuch part. If baſe infeftments are confirmed by the ſuperior, to 
be ſtill holden of the diſponer, they could not be conjoined with ſub- 
{ſequent baſe rights, to make up an alienation of the major part, and 


ſo to infer recognition; for, after confirmation, they are computed 


only, ſo as not to prevent recognition already incurred, but when 
confirmed, they are deemed as alienations with the ſuperior's con- 


ſent, and ſo cannot be brought into the account, to infer a ſubſe- 


quent recognition%, And the caſe is the ſame as to charters of reſig- 
nation, after infeftment follows on them. Therefore the previous, 
concomitant, or ſubſequent confent of the ſuperior to the deeds of a- 


lienation, would have ſaved them from falling under recognition: but, 


as to ſubſequent conſent, deeds confirmed were {till conſidered as a 
ground of recognition of the reſt of the eſtate, if, by conjoining them 


with the other alienations, before confirmation, the major part was 


43. How the 
ſuperior's 
homologati- 
on of the 


- fub-feu ſaved 


it from the 
effect of re- 
cognition. 


44. Probable 
ignorance of 
the nature ef 


the holding, 


from its 
doubtful con- 
ception, ſave 


exceeded, but could not be conjoined with alienations ſubſequent to 
the confirmation to that effect. 
SUBSEQUENT conſent, which took off recognition, was likewiſe 
inferred from the ſuperior's homologation of the vaſſal's right, as by 
granting a precept of clare conſtat in favour of the heir; but a precept 
of ſeiſin, granted in obedience to charges on precepts, iſſued upon a 
retour, will not exclude recognition by the predeceſſor's deeds*, as I 
took notice above. 


PROBABLE ignorance in the vaſſal, of the manner of holding, 
would have excuſed him from incurring recognition; for, this caſua- 


lity being founded on the vaſlal's contempt, he could not be guilty 
of it, unleſs he certainly knew it to be a ward-fee : thus, if it bore 


annual payment of a ſum of money, with Services uſed and wont, the 
law 


a July 17. 
1672. lord 
Hatton. 


b Newt.deciſ. 
53. 


Net. deciſ. 
59, 60. 


d D. decif. 
July 7. 168 Is 
Hay. Newt. 
deciſ. 59. 


n 


© June 24. 


1668. Gray. 
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Feb. 5. 
1663. Car- 
negie. 


d July 15. 


1674. Erſ- 
_ 

© July 29. 
1672. lord 
Halkerton. 


d Feb. 14. 
1678. Ar- 
buthnot. 


e Falc. Feb. 2. 
1683. Bu- 
chan. 
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law did conſtrue it a ward-fee ; but the vaſſal had reaſon to doubt, 
becauſe it reſembles a feu-right. But a taxtward-holding did not 
afford the defence of probable ignorance, for there it is plainly ac- 
knowledged to be a ward- fee, and the taxing ſome of the caſualties 
could not exclude the effect of others“. 


A RIGHT by the vaſſal, of the whole fee, to his eldeſt ſon, would 
not have inferred recognition; for there is no change of the vaſſal, 
the eldeſt ſon being, Alioqui ſucceſſurus, neceſlarily preſumptive heir 
in the ſubject : but, if the ſon alienated to others more than the half, 
and theſe deeds were not purged in the father's life, recognition would 


have taken place“. A right to one's brother, tho' the granter want- 


ed heirs of his body, was not exempted from recognition, for a bro- 
ther is never alioqui ſucceſſurus, or preſumptive heir ©. Infeftment 
on a diſpoſition, with a proviſo to become void in caſe of heirs of 


from recog- 
nition. 


45. A baſe 
right from 
one to his 
eldeſt ſon in- 
ferred it not, 
unleſs the ſon 
alienated 
more than 
the half: but 
to his bro- 
ther it did. 


the granter's body, did infer recognition; becauſe the vaſſal is preſent- 


ly denuded of the fee, which is thereafter to return to him, if the 
reſolutive condition exiſt, by the ſuperveening heirs of his body“. 


A RIGHT, bearing a condition,“ that it ſhould onlybe valid if the ſu- 


« perior conſented,” would have been ſubject to recognition; for the 
vaſſal needs no new deed to denude him, and it is in the ſame caſe 
as rightsgranted to be holden of the ſuperior ; therefore, in both caſes, 
thoſe rights inferred recognition, if infeftment was taken upon them 
before the ſuperior's confirmation or conſent. But if, by a clauſe in 
the right, infeftment was expreſsly ſuſpended till the ſuperior's con- 
ce ſent were obtained,” in ſuch caſe, tho ſeiſin ſhould notwithſtandin 
follow without the ſuperior's conſent, it could not ſubject the granter 
to any hazard, for the ſeiſin is without his warrant. The donatary 


to the caſuality of recognition was excluded, by a perſonal exception, 


from computing baſe infeftments granted to himſelf, in order to in- 
fer alienation of the major part, whereby recognition was incurred, 


_ ArTxR 25th March 1748, no deeds of alienation by the vaſſal can 
infer recognition, ſtrictly ſo called, which took place in ward-hold- 
ings only, ſuch tenure being aboliſhed and converted to blench, as 
to lands holden ward of the crown, and to feu, as to ſuch holden of 
ſubjects. But where recognition had fallen by alienations baſe, be- 
fore that time, a declarator of the ſame may {till be inſiſted in ; nor 
is the vaſſal in ſuch rights ſecure, till either the courſe of the long 
preſcription is run, or the ſuperior's confirmation be obtained ; and 


therefore I have fully ſtated the ſeveral caſes wherein it is incurred, 


which may likewiſe ſerve to explain other parts of our law. 


fP. 1597. 
c. 250 


In holdings in feu-farm, if the vaſſal neglect payment of the feu- 
duty for two years together, the feu becomes void by ſtatute f, and 
recognoſces and returns to the ſuperior; but this being only an of- 


fence of omiſſion, and a penal irritancy, it is purgeable at the bar, in 


a ſuit at the ſuperior's inſtance for declaring it. This feudal holding 


being introduced into our law, by the ſtatutes allowing vaſſals to ſet 


their lands in feu- farm; and thereafter the irritancy being enacted by 
ſpecial ſtatute, ſuch proviſion of the law may be diſcharged and re- 
nounced in the original feu- charter, which will hold good even a- 


gainſt 


46. A condi- 
tion in the 
right, that it 
ſhould only 
be valid, if 
the ſuperior 
conſented, 
ſecured not 
againſt re- 
cognition; 


g but other- 


wiſe, if ſeiſfin 
was ſuſpend- 
ed till the 
ſuperior con- 
ſented. 


47.Recog- 
nition cannot 
be incurred, 
by alienati- 
ons, after 25. 
March 1748. 


48. A forſei- 
ture of the 
fee to the ſu- 


perior, Ob 


non ſolutum 
canonem, pe- 
culiar to 
holdings in 
ſeu-farm; a 
conventional 
proviſion ad- 
ded to the 
lega), hinders 


not purging 


the irrituncy - 


at the bar. 


49, The pre- 
ference of 
the ſuperior, 
in caſe of 
the ſale of 
the ſubject, . 


by the civil 


law in Em- 
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gainſt the onerous ſingular ſucceſſors in the ſuperiority, as being a qua- 
lity of the right *, and the diſcharge of a caſuality not incident na- 
turally to the holding. It has been thought, by ſome of our lawiers, 
that if, beſides the proviſion of law, the charter bear expreſsly the 
irritancy, it cannot be purged before declarator *, But that diſtinc- 
tion is without foundation in the ſtatute, which makes the caſe equi- 
valent, by the proviſion of law, to an expreſs proviſion in the charter, 


and fo the conventional proviſion cannot be of higher import, and 


accordingly the irritancy is always purgeable without diſtinction. In- 
deed, in a proviſional irritancy, contained in the charter, it was once 
found, that a term ſhould not be allowed for purging, and that the 
vaſſal is liable in the expence of the action. As to the coſts of fuit, 


it is moſt juſt the ſame ſhould be allowed, even in the caſe of the le- 


gal irritancy. And as to allowing a ſhort time for producing the 
money, to ſatisfy the feu-duty in arrear, it is wholly at the arbitre- 
ment of the court, in the one caſe and the other ; and which at pre- 
ſent, I conceive, would not be refuſed, in order to prevent the ir- 
ritancy of the party's right: Since the irritancy can be excluded by 
payment at the bar, then a liquid ground of compenſation muſt like- 
wiſe be received, for that is equal to payment. 


2 Feb. 10. 
1749. Mac- 
Vicar. 


b Sir George 
Mackenzie's 
inſt, lib. 2. 
tit. 5. 


e Feb. 18. 
1680. Earl 
Marr. 


SECTION III. The Superior's Remedies, to prevent the Change of his 


Vaſſal. 


THERE was, by the civil law, in the caſe of lands given in Emphy- 
teufi, a privilege competent to the lord over the ſubject holden of 
him, that if the tenant or Emphyteuta was diſpoſed to ſell it, he be- 
hoved to make the. firft offer to the lord d: There is ſome reſem- 
blance of this in our old law-books, whereby the fuperior is declared 
preferable to all others in the purchafe of lands holden of him; but 


En and ye have nothing of this in our law at preſent : the vaſſal may diſ- 


y our an- 
tient law, 
takes no 
place at pre- 
ſent. 


50. The ef- 
fect of a pro- 
viſo in a 
charter, re- 
2 the 
uperior's 
conſent to 
the alienati- 
on of the fee, 
or obligin 
the vaffal 4 
make him the 
firlt offer. 


poſe of his lands at pleaſure, to whom he thinks fit; eſpecially ſince, 
ward-tenure being aboliſhed, there is no danger of incurring recog- 
nition by ſuch alienation. ? 


Bur there frequently occurs a proviſo in the vaſſal's charter, that 


alienation made of the lands without the ſuperior's conſent, or mak 


ing the firſt offer to him, ſhall be void, and the lands return to him. 
If ſuch clauſe was engroſſed in the precept of ſeiſin; and accordingly, 
in the ſeifin duly regiſtred, it was effectual againſt ſingular ſucceſ- 
ſors, but otherwiſe only good againſt the vaſſal, and his repreſenta- 
tives and gratuitous ſucceſſors, for damages, if it was contraveenedf, 


ius, was an incumbrance upon the property, and by no means 
inherent to feudal rights, and therefore moſt unfavourable, and could 
not affect the ſubject, without being engroſſed, as above, and fo 
ſtanding on record in the ſeiſm. And now, by the oft mentioned late 
acts, all ſuch prohibitory clauſes in charters and infeftments, re- 
ſtraining the power of alienation, are taken away and diſcharged, to- 
gether with ward-tenure, in which it was implied by law ſo far as 


exceeded the half of the ſubject. 


THERE 


41.3.c. de 
jure emphyt. 


© Leg. burg. 
C. 100. 


f Tan. - 


Such preference of the ſuperior, which in the law is called Jus . 1728. Call ol 


nloch. 


£ 20 Geo, IT. | 


2 Decem. 17. 
1695 . Ken- 
nedy, obſerv. 
by F ount. 
vB. 3. tit. 2. 
c Sup. tit. 4. 


«Tit. 3. 


v Coke 1. 
inſt. 251, 
25 2. 


inſt. 234. 


A Sup. tit. 3. 


e F and6 Ed. I. 
C. 5. Coke 1. 
inſt, 54. 


I am to diſcourſe of the ſame in the next book. 


Y 0.1: 
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THERE. is another kind of preference given by our law to ſuperi- 
ors, that when they are charged to receive adjudgers, they may take 
the lands and pay the debt, which is termed Retractus feudalis. This 
takes no place in lands holden of the crown, and conſequently nei- 
ther in burgage tenements, whereof the king is properly the ſuperi- 
or: nor can it be uſed againſt purchaſers at a roup, before the lords 
of ſeſſion, tho' ſuch are adjudgers, and, by the expreſs terms of the 
ſtatute 1681, liable in a year's rent for their entry, but to no other 
inconveniency*. I ſhall treat more fully upon this privilege in ano- 
ther place®, as I touched upon it a little before e. 


Obſervations on the Law of England, in relation to the Premiſes. 


I SHALL only touch here upon the divers ways that eſtates in 
lands are loſt in civil caſes: for, as to forfeiture on criminal accounts, 


By the law of England, in ſome caſes, alienation by a tenant in- 


fers a forfeiture of his eſtate to the perſon intereſted, whom he in- 


tended to wrong. This may happen either out of a court of record, 
or in a court of record: the firſt is, where a particular tenant, viz. 
a leſſee for life, tenant in tail, after poſſibility of iſſue extinct, tenant 
for years, by ſtatute merchant or ſtaple, or elkgit, alien, by livery in 
fee, or make any other greater eſtate than they lawfully can, this 


infers a forfeiture of their eſtates b. 


In a court of record, alienation infers a forfeiture, as in levying a 
fine, or ſuffering a common recovery of lands, or affirming the re- 
mainder or reverſion to be in a ſtranger : thus, where a ſtranger ſup- 

ſes in any action the reverſion to be in himſelf, and the tenant for 
12 confeſſes the action, this infers a forfeiture of his eſtate. Where 
there is a forfeiture, by alienation of the particular tenant, eſtates b 


be avoided ©, 


SUCH alienation, by our law, infers no forfeiture of the party's 
right, except in the caſe of alienation of the major part in ward-fees 
formerly; and as to particular eſtates, thoſe Leſſees, whom we 
call K:ndly Tenants, i. e. ſuch as, on payment of a graſſum or ſtated 
fine, are received leſſees for life, in the poſſeſſion of their anceſtors, 
forfeit their right, by alienation of their leaſe, or even more than the 
half thereof, but no other leſſee loſes his right by ſuch alienation. 


2. A FoRFEITURE of lands to the lord is likewiſe inferred, by a- 
lienation in Mortmain, of which I have already diſcourſed . 


3. By non -performance of a condition, lands may be forfeited or 


loſt. Of eſtates upon condition, I have likewiſe treated in the fore- 
cited place, 


4. Tux party convicted of waſte, in any lands of which he has a 


leaſe, or an eſtate for life, forfeits the place waſted, and thrice as 


much as the waſte is taxed at. None ſhall recover in an action of 


51. The ſu- 
perior's op- 

tion to take 
the lands and 
pay the debts, 
called Re- 
tractus feu- 
dalis. 


1. Forfeitures 
only in civil 
caſes here 
taken notice 
of. 


2. A tenant 
for life, or 
other parti- 
cular tenant, 
forfeits his 
eſtate, by 
making any 
other eſtate 
than what he 
lawfully can. 


55 How does 
uch tenant 
forfeit his 
eſtate, by ali 
enation in a 
court of re- 
cord: eſtates 


Y made by ſuch 
him lawfully made, and mean charges within his power, ſhall not 


tenant, with- 
in his power, 
ſtand, not- 

withſtanding _ 
his forſciture, 


4. For feiture 
inferred by 
alienation in 
Mortmain. 
5. And by 
non - per- 
formance of 
a condition. 


6. Forfeiture 
on committ- 
ing of waſte. 


7. Lands may | 


be loſt by 
bankruptcy» 


The commii - 


ſioners may 
ſell all the 
lands the 
bankrupt was 
poſſeſſed of, 
at the time 
of his becom- 
ing ſuch, 


cheat to the 


lord, when 
the tenant 


dies without 


heirs, and by 
corruption 
of his blood, 
on attainder 
of felony. 
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waſte, where it is of ſmall value, as under 3 s. and 4d. I have 
ſpoken of waſte elſewhere *. | 


5. Lanvs may be loſt by bankruptcy, on a commiſſion of bank- 


rupt; the aſſigns to the bankrupt's. eſtate appointed by the commiſ- 


ſioners, may ſell all the bankrupt's lands in his poſſeſſion, at the 
time of his becoming ſuch, or which thereafter accrue to him, whe- 
ther in fee-ſimple, fee-tail, for life or years, freehold or copyhold, 
towards payment of his debts. Their ſale of the entailed lands ſhall 
be good againſt the bankrupt and his iſſue, and all in remainder or 
reverſion, if the bankrupt could have cut off ſuch eſtate by common 
recovery, or otherwiſe by any act whatſoeverb. I have taken notice 
of the caſe of bankrupts in another place, and ſhall more fully here- 
after *, | e Saran oral done? 1 


6. LanDs may be loſt by eſcheat. Thus, where the tenant dies 
without heirs, the lord of whom they are holden ſhall have them b 
eſcheat*®. Thus likewiſe, by corruption of blood in felony, the land 
of the tenant attainted falls to the lord, becauſe the eſtate cannot de- 


ſcend, and in treaſon the forfeiture goes to the king. With us, in 


felony, there is no corruption of blood conſequent upon it, and the 
only forfeiture is of movables, which fall in ſuch caſe to the king. 


Ihe fame corruption of blood, and forfeiture in treaſon, takes place 


| | here, as in England, by the late act. The privilege of laſt heir be- 
| longs to the king, as ſhall be ſhown in the proper places, 


9.Lands may 
be loſt by 
diſſeiſin, a- 
batement and 
intruſion. 


Ac, lands may be loſt by Diſſeiſin, Abatement and Intruſion. A 


diſſeiſin is, * the wrongfully putting out of him that is actually ſeiſed of 
te the freehold.” An abatement is, where © a man dies ſeiſed of an e- 
ce ſtate of inheritance, and between his death, and the entry of his heir, 


e a ſtranger doth enter.” Intrufion is, «when, between thedeath of the 


« tenant for life, and the entry of the heir, a ſtranger intrudes b. In 


| thoſe caſes the party aggrieved may be repoſſeſſed, and recover double 


10. How far 
reſignation, 
or ſurrender 
of eſtates, ex- 
tinguiſnes 
the ſame. 


damages and coſts. 


svcn wrongful taking poſſeſſion of other mens eſtates, or of e- 
ſtates poſſeſſed by others, whether as their property, or upon leaſes, 


is by our law ſeverely puniſhable, and never diveſts the true proprie- 


tor, but ſubjects the offender only to the higheſt damages, which we 
call violent profits, beſides coſts of ſuit. 


WII us an ordinary extinction of the vaſſal's fee, is by reſigna- 
tion or ſurrender thereof in the ſuperior's hands, ad remanentiam, 
duly recorded, for that infers a conſolidation of the fame with the 


ſuperiority: but, by the law of England, ſurrenders cannot be made - 
of eſtates in fee-ſimple or fee-tail. Surrenders are only made of eſtates | 


for life or years, of lands and tenements, whereby the tenant yields 
up the eſtate to him that has the immediate eſtate in remainder or 
reverſion, that he may have the preſent poſſeſſion: by this the eſtate 
for life or years drowns by mutual agreement i, A ſurrender m 

likewiſe be made of copyhold or cuſtomary eſtates, of which I have 
already ſpoken*, With us, ſurrender of leaſes is not accuſtomed; a 


diſcharge 


4B, 4. tit. 


a Sup. tit. 9. 


bg Geo. II. 
c. 30. 
B. 1. tit. 10. 


ceſſio bono 


h Coke 1. 
inſt. 154, 
277. 


i Coke 1. 
inſt. 377. 


k Sup. tit. 3. 


a Vin. (mer- 
ger) p. 383. 


b Coke 1. 
inſt. 1 39. 


2 Tit. cod. de 
preſc. 30 vel 
40 annor, 


b Tit, inſt, 
et ff. de uſu- 


cap. 


e Cap. 8. ext. 
de preſcript. 
4 Novel. 131. 
c. 6. | 


e P. 1617. 
C. 12. 
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diſcharge of the ſame is ſufficient, for thereby the proprietor is freed 
of ſuch leaſe, and is intitled to attain the poſſeſſion. 


Two fees-ſimple that may ſtand in ſeveral perſons diſtin&, cannot 
do ſo when they meet in one perſon, but the greater and abſo- 
lute fee ſhall ſwallow up the baſe and limited fee, which is thereby 


ſaid to be Merged or drowned : thus, if one who is ſeiſed in fee of a 


manour, out of which a rent was iſſuing to another, purchaſe the 
rent, or if he who hath the rent purchaſe the manour, and takes the 
conveyance to himſelf in fee, by this the rent is merged in the inhe- 
ritance *® Which would likewiſe hold with us in the like caſe. 


If a man have a rent-charge, iſſuing out of certain lands, and pur- 
chaſe any parcel! of the lands to him and his heirs, all the rent- 
charge is extin&®; for one cannot hold part of the lands out of 
which a rent-charge is paid, and, at the ſame time, have the rent- 
charge ; becauſe the rent-charge is entire, iſſuing out of every part 
of the lands, and cannot be ſevered or apportioned. But I conceive, 
that, with us, if one purchaſed part of the lands, on which he has 


it, Two fees 
ſimple cannot 
ſtand in the 
ſame perſon; 
merger of 
eſtates, 


12. If one 
purchaſe part 
of the lands, 
out of which 
a rent-charge 
is paid, the 
whole rent- 
charge is 


an annualrent conſtituted, he would be intitled to a proportion out 


of the other lands, conform to their reſpective rents. 


T1T, vi. 
Preſcription. 


I this ſecond book, indeed, matters concerning real rights fall only 


to be diſcourſed upon. But we ſhall treat here of Preſcription at 
large, both as to perſonal and real rights, for connections ſake; and like- 
wiſe of interruption relating to both. And preſcriptions being of va- 
rious kinds, and ſome having different effects from thoſe of others, I 


ſhall diſcourſe of them ſeverally, and of interruption of the ſame, in 


the following ſections. 


SECTION I. The Pofitive Preſcription. 


RicnTs are both acquired and loſt by preſcription : the firſt is 
termed the Poſitive, and the other the Negative Preſcription. In the 
civil law, preſcription is only meant of obligations *, and applicable 
to the negative preſcription alone; and uſucapion is uſed for the ac- 
quiſition of property by long poſſeſſion, from vſucapere, i. e. to ac- 
quire by uſe or poſſeſſion b. But we uſe the term Preſcription for both, 
and the regular time for perfecting it is forty years, and which is al- 
ways the rule, unleſs a ſhorter time is eſtabliſhed by ſtatutes in par- 
ticular inſtances. And this likewiſe is the caſe in the canon law, 
where the term is underſtood of the poſitive preſcription as well as 
the negative, and requires forty years ta its completion againſt the 
church ©, which laſt was alſo the rule in the civil law in ſuch caſe ©. 


Tux poſitive preſcription is, © when a right of heritage, or of move- 


* ables, of whatever kind or ſpecies of them, is acquired by the unin- 


< terrupted poſſeſſion thereof for the ſpace of 40 years. The ſtatute 
which introduces this preſcriptions mentions only Heritage; but the 


property 


1. Preſctipti- 
on, either po- 
ſitive or ne- 
gative, both 
require 40 
years to 
complete 
them ; the 
firſt concerns 
both mov- 
ables and 
lands ; the 
length of 
time no hard- 
ws in the 
caſc of pre- 
fcription of 
movables, 
with us. 
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property of moveables is governed by the ſame rule, as to this caſe of 
preſcription by analogy from the ſtatute; becauſe it were abſurd, that 
a longer time ſhould be required, and there is no place for a ſhorter, 
without a particular ſtatute. And it is thought, that the words in 
the later part of the ſtatute, vig. that actions on all grounds what- 
<« ſoever ſhall preſcribe, unleſs ſued within forty years, may be 
underſtood to extend to claims of moveables, that the fame may be 
cut off after that period. It may ſeem, that preſcription of moveables 
ought to proceed in a much ſhorter time ; and indeed, by the civil 
law, at firſt one year, and thereafter three years was declared ſufficient 
to acquire moveables by uſucapion *. But with us there can happen 
no inconveniency from the length of time required to the preſcription 
of moveables, for inſtantly the peaceable poſſeſſion of them preſumes 
a property; ſo that the party who claims them muſt inſtruct how he 


loſt the poſſeſſion, otherwiſe than by tranſmitting the property; nor 


1s there any title in writing neceſſary by our law to moveables, and 
conſequently none can be required to the preſcription of them b. 


2. Theregu= IN heritage, there muſt be a legal title in writing, competent to 
- _ Sy tranſmit the ſubject, or conſtitute the right, for preſcription only ſup- 
_ 8 plies the want oſ a right in the author, who, in the caſe of preſcrip- 


ee tion, is ſuppoſed to be non dominus, one that hath no right to the ſub- 
as to heirs or 


Fnoutar ſac ject. Therefore a purchaſer, in order to acquire lands by preſcription, 


ceſlors. regularly muſt have for a title a ſeiſin, and its warrant, with forty 
years continued pofleſſion thereon ©: this is the caſe as to rights of 
lands, or other particulars that require infeftments to their completi- 
on. But in rights that are conſtituted without infeftment, as tacks, 
heritable offices, or the like, the poſitive preſcription muſt proceed 
on the ordinary title thereto, the preſcription ſupplying the want of 
right in the granter only; and it were abſurd to require ſeiſin as a title 
of preſcription, where there is place for none in the conſtitution of 
the right. | 
Bor, in the caſe of heirs, a ſeiſin, proceeding on retours, or pre- 
cepts of clare conſtat, is ſufficient to found preſcription, without the 
precepts, which are the immediate warrants of the ſeiſin. In ſuch 
caſe, thoſe warrants are preſumed, after 40 years poſſeſſion as heir; and 
tho' ſeiſin was taken on the precept of clare conſiat, after the granter's 
death, whereby the precept fell, yet ſuch objection was found not 
receivable after the poſitive preſcription was run; for indeed there 
was no N for producing the precept at all in ſuch caſe *. The 
Intereſt of the heir in the ſubject gave occaſion for making this diffe- 
rence, between the preſcription upon the title of heir, and other 
preſcriptions upon fingular titles. And, in ſome countries, the charac- 
ter of heir is regarded ſo far, that the heir needs no ſeiſin at all to 
perfect his right: thus, the maxim in France is, Le mort ſaiſit le wif, 
the predeceſſor's ſeiſin or poſſeſſion is ſufficient to veſt the heir with 
the right. Boats | 


3. The title In burgage-lands, ſingular ſucceſſors are received by reſignation 
of preſeripti® made in the hands of one of the baillies of the borow, who inſtantly 
PU Ma ora gives ſeiſin to the perſon in whoſe favour it is made, and one inſtru- 
fucceſſors in ment, containing both reſignation and ſeiſin, is extended thereon, and 
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atteſted by the town-clerk, in virtue of his office, as notary . For 
this reaſon, ſuch inſtrument, with the diſpoſition whereon it is found- 
ed, is ſufficient evidence that the reſignation and ſeiſin were warrant- 
able, without either procuratory of refignation, or explicit precept 
of ſeiſin, and conſequently is a good title for preſcription b. But ſuch 
inſtruments are null where the reſignation does not proceed by the 
proper ſymbol of Staff or Baſtion, but by that of earth and ſtone, 
which was an abſurd cuſtom, and is therefore juſtly condemned by 
the court of ſeſſion in all time thereafter, on pain of nullity . 


FARTHER, in thoſe holdings, heirs are received upon ſummary 
cognition before the baillies, and therefore an inſtrument of ſeifin, 
(commonly called by Haſp-and Staple) bearing ſuch cognition to have 
been taken, and thereupon ſeifin given by the baillie of the borow, 
in favour of the heir, is ſufficient to make up the heir's title to thoſe 
lands: and conſequently it is equivalent to ſeiſin on retours, or pre- 
cepts of clare conſtat ; becauſe truly it is ſeifin given by the baillie, on 
his proper knowledge of the heir's propinquity, in the ſame manner 
as if it did proceed on a precept of clare. For this reaſon ſuch ſeiſin 
is juſtly ſuſtained, as on a precept of clare conſtat, to found preſcripti- 
on d; and indeed, even before preſcription is completed, it is a title 
to the lands equal to a precept of clare conſtat, and ſeiſin thereon, 


Or old, procuratories of reſignation were commonly by writings 
apart, and fikewiſe precepts of ſeiſin relating to charters ; wherefore 
it was juſtly provided, that, after the courſe of 40 years poſſeſſion, it 
ſhould not be neceſſary to produce ſuch procuratories and inſtru- 
ments of reſignation, or precepts of clare conſtat, or other precepts of 
ſeiſin, where the charters to which they relate, and the inſtruments 
of ſeiſin making mention of the precepts, are ſtill extant ©; ſo that 
the want of theſe is no ground for reducing the right, and, by the 
ſame rule, the poſitive preſcription, afterwards introduced, may pro- 
ceed without them. Tho', after 40 years poſſeſſion, ſuch procura- 


tories, or inſtruments of reſignation aforeſaid, are not neceſſary to 


the title of preſcription; yet the ſeiſin (except in the caſe of heirs, as 
aforeſaid) muſt be ſupported, either by the precept its immediate 
warrant, or by the charter or diſpoſition, IF is the radical right, 
and the remoter warrant of the ſeiſin; for otherwiſe it is but the bare 
aſſertion of the notary. Indeed a ſeiſin, propriis manibus, duly ſub- 
ſcribed by the granter of the right, is ſufficiently thereby warranted, 
and conſequently is a good title of preſcription, but otherwiſe it muſt 
be ſupported by the deed to which it relates. 


THz above ſtatute can only concern an inſtrument of reſignation in 
favorem, which is no more than a previous ſtep, in order to enable 
the ſuperior to grant the charter, as appears from the purview of the 
ſtatute, which requires that the charter, referring to ſuch inſtrument, 
be ſtill extant. But an inſtrument of reſignation ad remanentiam, is 
the completion of the right of fee in the ſuperior's perſon, which 
therefore muſt ſtill be produced in evidence thereof, ſo as to exclude 
the ſubſequent deeds of the reſigner. And as this is founded in the 
terms of the ſtatute and nature of the thing, ſo it is farther evident 
from the act ordaining ſuch inſtruments to be recorded f, which 

Vor. II. Sſ therefore 
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burgage-te- 
nements. 


4. In ſuch 
lands, infeft- 
ment by haſp 
and ſtaple a 
ſufficient title 
of preſcripti- 


on to heirs 


therein. 


5. Procura- 
tories, and in- 
ſtruments of 
reſignation, 
or precepts 
of ſeiſin, not 
neceſſary to 
be kept after 


40 years, and 


conſequently 
preſcription 
may proceed 
without 
them. 


6. How far 

inſtruments 

of reſignation 
ad remanen- 
tiam, neceſſa- 
ry to be pro- 
duced after 
40 years; or 
to make good 
the poſitive 

med ward 


— - — 
1 
— 8 — - = — = 56 
— — „ ww — . —— 
— — — — — 
— —— — — — — — — — — _— — — = 
— — 2 . 
- — — — — —— — un Snns ve ones >> od — — 
. | — = - - w — — — 
— > 
OA 99 le Pee , R xe ru > on eee tt at io Dar oe. er Ae 


162 An Inſtitute of the Laws of ScoTLAxD. Book II. 


therefore muſt ſtill be preſerved. But if the ſuperior hath poſſeſſed 


7. In the po- 
ſitive pre- 
ſcription, 
the poſſeſſion 
mult be con- 
tinued by the 
perſon. him 
ſelf, or others 
on his ac- 
count, or by 
rights flow- 
ing from 
him; the 
heir's poſſeſ- 
ſion, tho' dy- 
ing unentred, 
computed in 
the courſe 
of it. 


40 years after ſuch reſignation, his right to the full property is per- 
fected upon his own infeftment in the lands, fo that, in ſuch caſe, 
tho' the inftrument of reſignation be loſt, he is in no danger. 


Tux poſſeſſion muſt be by the perſon intereſted in the right, or 
others in his name, or by rights from him. A wife's liferent-infeft- 
ment will be validated by the husband's poſſeſſion who granted it; 
becauſe, tho' the liferent was not to take place till after his death, and 
no poſſeſſion could be upon it till then, yet the husband, poſſeſſing 
as fiar, is in the courſe of acquiring the right by preſcription ; and, 


- * « * 


Bur the interveening of apparent heirs who poſſeſſed as ſuch, tho 
never entered or infeft in the ſubject, will not interrupt the preſerip- 
tion, but their poſſeſſion, on the contrary, will be computed, in or- 
der to perfect the preſcription; becauſe the poſſeſſion of the perſon 


deceaſed is, in this view, continued by his "—_— heir, who poſ- 


ſeſſes, as arg the hereditas jacens; and the apparent heir's poſ- 
ſeſſion is ſo much regarded now in law, that, if he poſſeſs for three 
. his onerous deeds will affect the next heir who paſſes him by. 

e poſſeſſion of adjudgers, wadſetters, liferenters, and others in the 
right for the time, is conjoined to perfect the preſcription, as well 


as that of predeceſſors and heirs b. 


8. The poſi- 
tive preſerip- 


tion extends 


not only to 
lands, but 
likewiſe to 
all rights out 
of them, and 
privileges de- 
pending 
thereon, or 
poſſeſied 
therewith. 


Tux poſitive preſcription, by the ſtatute, ſecures all lands, annu- 
alrents, and other heritages whatſoever, which is extended, by the 
court of ſeſſion, to all privileges that are poſſeſſed therewith: thus, 
the right of a fair, or public market, at a certain time or place, will 
be acquired by preſcription. A tack or liferent will, in like manner, 


be ſecured, during their continuance, againſt all defect of right in the 


granter, and likewiſe againſt the want of conſent of the perſons, which 
otherwiſe is requiſite thereto . By it a right of tithes may be acquir- 
ed ; for tho' the negative preſcription, by non-payment of tithes for 
40 years, will not avail to acquire an immunity; yet poſſeſſion of 
tithes for the courſe of 40 years, upon a title of property thereto, will 
give a perfect right by the poſitive preſcription l. I have diſcourſed 


fully upon the preſcription of tithes elſewhere . It extends to ſervi- 


9. Is good 
againſt the 
King, tho' 
the negative 


tudes and all real burthens f. 


a Feb. 15. 
1671. Earl 
of Argyle, 


b June 19. 
1713. Mur- 
ray. Edg. Ju- 
ly 1724. Earl 
of March 
mont. 


c Dec. 21. 
1679. Far- 
quharſon. 
July 7. 1677. 
Pearſon of 
Preſton» 
haugh. 

d Feb. 7. 
1666. Earl 


of Panmuir. 


Tux poſitive preſeription creates an abſolute right, and excludes 8 


all intereſt in the king, as well as the ſubjects. Indeed, in the ne- 
gative preſcription, the negligence of the officers of ſtate cannot pre- 


. 


preſcription judice his majeſty's intereſt. But here the deed of the poſſeſſor, viz. 


is not; it is 
good like- 
wiſe againſt 
the church, 


his continued poſſeſſion on a proper title, acquires a right by preſcrip- 
tion, which the neglect of the officers of the crown cannot affect. 
On this ground it is, that the right of a fair, ferry-boat or ſalmon- 

fiſhing, 


e Sup. tit. 8. 
8 


f Feb. 10. 
1666. North 
Leith. 


1679. Far- 
quharſon. 
Decem. 22. 
1731, Tar- 
det. Jan. 13 
1630.Brown 
b Edg. June 
10. 1724. 
Crawfurd. 


© Harcus 
(contract of 
marriage) 
Nov. 22. 


vile. 


Fount. 
Decem. 13. 


1695. Innes. 


e § 12. 
inſt. de uſu- 
cap. I. 24. 
cod. de rei 
vind. 


f L. 28. fl. 
de reg. jur. 
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fiſhing, may be acquired by the poſitive preſcription, proceeding 


upon infeftments flowing from ſubjects, tho' theſe rights are inter 


regalia; for the preſumption; after the poſitive preſcription is com- 
pleted, becomes uncontroulable, or, as lawiers ſpeak, Præſumptio 


pecem. 21. juris et de jure, that they were originally derived from the king“. 


Preſcription will likewiſe run againſt the church: thus it was found, 


that an heritor might preſcribe a right to an old 2 of an united 


pariſh, notwithſtanding he was not ſpecially infeft therein, but only 
poſſeſſed it as part and pertinent of his other lands®. 

Tarts preſcription cuts off all grounds of preference. Thus, a ſeiſin 
not regiſtred muſt yield to another duly regiſtred, as the act of par- 
liament 1617 declares; but the granter being thereby . it 
will be validated by preſcription, againſt that ground of preference; 
for the want of regiſtration is not an abſolute nullity, the right, tho 
unregiſtred, being declared good againſt the granter and bis heirs. 
However, from the nature of the thing, where an eſtate is provided 
to heirs-male, the preſcription cannot run againſt an extraneous heir- 
male, ſo long as the ſame ſucceſſive heirs were both heirs-male, and 
of line, but only after the ſucceſſion divides; unleſs there hath been 


a continued ſeries of retours in favour of the heirs, as heirs of line e; 


for, in ſuch caſe, the title of the heir-male is ſopited, and cut off b 

the poſitive preſcription ; or rather the conſent of the heirs for the 
time, to an alteration of the deſtination, is inferred from ſuch deeds, 
in the ſame manner, as if it had been done by an _— ſettlement 


cannot be objected, after the poſitive preſcription is run, becauſe all 


parties conſent is thereby preſumed, = 


Bur no eſſential defect in the title can be ſupplied by preſcripti- 


on. Thus, a ſeiſin, or its warrant, that is null for want of eſſential 
ſolemnities, cannot become good by preſcription ; for the poſitive 
preſcription, as Uſucapion, requires Juſtum titulum *, a title valid in 
law, without which it cannot proceed. If the title is void at 
the commencement, it cannot become good by courſe of time, the 


10. It cuts of 
all grounds of 
preference; 
may ſupply 
the want 
regiſtration; 


| how far good 


againſt an 
extraneous 
heir - male, 
when the ſuc- 
ceſſion di- 
vides. 


in favour of heirs of line. The inverting the title of one's poſſeſſion 


11. An eſſen· 
tial defect in 
the title, can- 
not be ſup⸗- 
plied by the 
2 pre- 
cription. 


rule being, that Qaod initio vitigſum eft, tractu temporis convaleſtere non 


poteſti, what is void at the beginning, cannot, by courſe of time, be- 


come good. 


By expreſs proviſion in the ſtatute, the preſcription does not run 
againſt minors, nor againſt reverſers, where the reverſion is either 
incorporated in the body of the right and infeftment, or duly record- 
ed in the regiſter of reverſions. One cannot preſcribe againſt the 
terms of the title of his poſſeſſion : thus, vaſſals cannot preſcribe an 
immunity from the Reddendo of their charters. Rights mortified to 


pious uſes have not the privilege belonging to minors, becauſe the 


exception cannot be extended, nor is the reaſon the ſame ; for the 


term of minority is certain, whereas the other is infinite; and, if ſuch 


exception took place, theſe things would be abſolutely exempted 
from preſcription, contrary to the expreſs terms of the ſtatute, which 
comprehends all kinds of rights not ſpecially excepted. The poſi- 
tive preſcription is favourable, tho the negative, regularly, is not fo 


The times of war and peſtilence, and furceaſe of 
Juſtice, 


12. Runs not 
againſt mi- - 
nors; how 
far it extends 
to reverſions, 
or things 
mortiſied; 
the times of 
war, or ſur- 
ceaſe of juſ- 
tice counted; 
one cannot 
preſcribe a- 
gainſt the 
terms of his 
title, 


— —— — — — my PaRgeN 2 28 = "e _— > r =_ 
1 - — — — — = — . Fea 8 * 4 2 E 3 2 — : — 9 ** 2 . —— TREE — 4 * 4 2 . & — — > _ - - 3 AW > he = : — 
4 * * D * 4 ” > — =, a . - — a * — — — - — — — — —_ — an; as — — — - A = = —— 
2 — . — Ju — ——— ——— ” — — - ” — 5 * — 2 __ o 228 — SH — — K ——— 3 — — — — — — < — wa . - - > _—_ 
2 — — — — — — 1 — 3 7 —— K at IS YO 4 BG — 19 os le ens I v 5p; — — — _ — — — — — — — = _— _ rages? fo 2 — 
£ — — — — 2 — by 2 0 _ — — — — — - = - SER — — — - : r = - — — 8 — Tn —ů— - S © I 
— —— * = — — 1 — — DO — — — — — 2 3 — — 
— - —_ — — — — — — — —— — — — 2 — 2 — = x SD 2 — 2 — J 2 * paige 9 8 — — — — — 2 — « Aa — 2 —_ —— — — — _ — — . — — E q SER 2 —— 
— — — —— — — a - - — r K — 
—— — — I * — a > Senor 2 <> 22 . — — 4 — — — — pry — — «7, — - — — — . 2 — — 
— - — — . — — — hed 2 — _ _ — ns _ — — — — — — — r — — — — — — = — — — — — pom — _ 
— — — — — 4 — — — — r A = — pos r = —_— - —_— 2 —— "<= s 44-4. 1 2 — — — — — — — — * — — ————— EI - — = — 
— — — — — — ———ů— = TE 2 Pr ES. — — <oepan ey . —— Ee. — «tv ek — — I — — — — — — — — — — — — = — — — - es = 8 — — = — — — — — —— — — —— - = 
— - x — — — — —— — we r by — be — — — — — — — = — — 1 — — — — — = — —— ——— —— — — - - — — _ —— — — > — — c—_ - 
— — i - - — — — 2 _ — 2 — — . — — — - — — — — — — — — — 4 —. — - — — . a — —— — — a — 5 — - 
— — —— 8 — —— — — — — — — — — — A —— — — — COT. nn + a. oe — — — — — Ln. — — hen rr er i - — — 9. — ——ü——̃— ͤ— — — — — — — — IS FS y 2 — 7 g - 
— nn jů— — RD Eng — — — ̃ͤ ſ— — == wa = <> RR 4 2 * 2 —— _ = —— — oy. 5 _ — — — — —— - — — — - 2 — ——— : 
— — — — — — — — — — — — S nw ——— —— — — — 2 —— = — * —— — — —— — —— — —— — - — -—w_ 2 2 7 — . — 5 — — — — iy — 
_ — — — — - —_ — — — — — — — — —— - þ —_ y — — —— — bs 4 ——— — — - — — — —— — —— _ - —_ — — — — - ps — * — — _ — — FE — — a = — = - N = . _ « — 
. — — — — - - — — * - 7 . 
— . _ — — — > — — — — — — — <a. — — — — —— 2 — 9 —— — — — > . 
- — 


— — ——— — oe ———— — — Ds 
— a ng — — — 0 ———— —— 


an ———U — —— — » 
_ En ——S 


——— rms 
— 


> > — Daren 
— = 
— — ehegeroaddbranyo as 


== 
— — — 
— — — — 


by = . — 
— — — 
— _ 
— 0 — 
— —— — — 
** — a — 
—— 4 — 
- . — 
— - — 
— — — 
* 


13. The pre- 
ſcription of 
retours 20 
years; how 
far things not 
in commerce, 
or ſtolen, ca- 
pable of pre- 


ſcription. 


14. The po- 
ſitive pre · 
ſcription ſe- 
cures not a- 
gainſt falſe- 
hood of the 
titles; but 
what if writ- 
ings are re- 
iſtred, and 
the principals 
cannot be 
found, either 
when they 
are left in 
the record, 
or when not. 
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Juſtice, are counted to make it upꝰ: ſo that the maxim, that, Contra : June 30. 


non valentem agere, non currit preſcriptio, does not univerſally hold, to 1 — 


fave againſt the effect of the poſitive preſcription b, tho' I ſhall after- b Decem. 7. 
wards ſhew, that, for moſt part, it does. 40633. Acher- 
5 _ | | der, June 30. 
"i 33 RE ES a 5 5. _ 
Tux poſitive preſcription of retours runs in 20 years, by. expreſs dalen Chag- 
ſtatute, as likewiſe the negative ©, as to the liberty to reduce them rell. Dec. 19. 
1707. town 


after that ſpace ; tho', if another is not ſerved heir, the true heir's of Aberdeen. 


right never preſcribes, according to the rule, that Juri ſanguinis nun- P. 1617. 

quam præſcribitur. Things that are not the ſubject of commerce, can- © 3 

not be acquired by preſcription, fince none can be veſted in the pro- 
rty of them, nor things ſtolen or robbed, according to the dictate 

of the 12 tables, Rei furtive eterna auctoritas efto ; but when the 

defect is repaired, by the owner's tranſacting with the thief, or the 

thing's returning into his poſſeſſion, it becomes the ſubject of pre- 

ſcription ®. And it may juſtly be doubted, if the dictate of the civil « 8 2. inſt. de 

law, in this caſe, takes place with us, ſince the courſe of time, a- vſucap. |. 4. 

| Ik 86. 12. fl. 
mong the Romans, was ſhort, whereas, by our law, it is very long, ea. tit. 
which makes a great diſparity. 


Tunis preſcription does not ſecure againſt reduction on the head of 
falſehood, which is expreſsly excepted in the ſtatute, falſe writings 

being no deeds, and conſequently no title for preſcription. Therefore, 

tho' reduction and improbation is not infiſted in, till the long pre- 
ſcription is accompliſhed, the defender muſt produce the principals: 

nor will extracts, tho out of the general regiſter, be ſufficient to ſtop 
certification; for the act for regiſtration of ſeiſins, &c*. expreſsly de- p. 1617. 
clares, that extracts make no faith, where the writing, ſaid to be © 16 _ 
regiſtred, is offered to be improven. The defender, in ſuch caſe, 

to prevent his right's being cut off, muſt infiſt in, and repeat, or 

found on a proving of the tenor of thoſe deeds, till the event of which, 
certification will be ſtopt; and, if he prevails in recovering a decree 

of tenor, he is ſafe; but otherwiſe the pretended deeds will be ſet 

aſide, by the certification againſt them, as forged. All this is moſt 
reaſonable, where the principals are given back to the party, who 

muſt therefore run the hazard, in not duly keeping them; and, not- 


* 


Withſtanding their being recorded, they may have been forged 


writings. 


Bur, in other caſes, where the principals are left in the record, 
as when bonds, &c. are regiſtred, by virtue of a clauſe of regiſtra- 
tion, or in the caſe of the warrants of decrees in the hands of the 
clerks of courts, the queſtion is, if the loſs of thoſe writings 
ſhould fall on the creditor, or other party intereſted, who is poſſeſſed 
of the extracts of them, under the hands of the reſpective clerks? 
The like queſtion may occur, on whom the damage muſt fall, if 
ſeiſins, &c. marked by the clerk, as regiſtred, are not truly booked 
and inſert in the record? For anſwer to this laſt difficulty, in the 
caſe of ſeiſins, or other writings ordained to be recorded in the re- 
giſter for that purpoſe, which is purely for intimation, and not for 
conſervation, the principals not being left in the regiſter ; tho' theſe 
are atteſted by the clerk as duly recorded, yet, if they are not really 
booked, and inſert in the regiſter, they are of no force againſt ſingu- 
2 : 3 lar 


c Hume deciſ. 
63. Feb. 18. 
1675. Brown. 


*P. 1469, 
c. 28. 


e P. 1474. 
c. 54. 


f Tit. cod. 
de preſcrip. 
30. vel 40 
ann. 


g P. 1621. 
c. 18. 
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lar ſucceſſors, reſerving action of damages to the parties leaſed, a- 
gainſt the clerks and their repreſentatives, by whoſe omiſſion or ne- 

ligence they ſuffer *; without prejudice to ſuch as had regiſtred their 
ſeilins, and other writings and diligences, conform to the former ſta- 
tuteb; which ſuſtained theſe writings, as recorded, if they were mark- 
ed by the clerk to be regiſtred, tho they were never booked and in- 
ſert in the record. By the ſame rule, in other caſes, the loſs of the 


principal writings muſt lie upon the creditor who intruſted them to 


the regiſter ; and not upon the debtor, who has no concern in the 
matter, having only conſented to the regiſtration of them; but ſtill, 
it is in the creditor's option, whether he ſhall regiſter them or not, 
or what competent regiſter he ſhall commit them to : and the credi- 
tor has action of damages only againſt the clerks, if he ſhall be put 
to an action of proving the tenor; or even, if he ſhall loſe his debt, 


or other right, by their negligent keeping, as juſt ſaid. It is true, 


in actions of improbation, it is ſufficient to ſtop certification againſt 


writings regiſtred in the general regiſter at Edinburgh, where the 
principals are left in the record, to give in a Condeſcendence of their 
regiſtration, vig. to particularize the place of the record where they 
are to be found ; but, if the clerk vouch that no ſuch writings are 
there, certification will go out, unleſs ſtopped in manner above re- 
lated. Such condeſcendence, as to writings regiſtred in inferior 
courts, will not be received to the above effect. 


Tux like rule holds as to general and ſpecial charges to enter 


heir, or warrants of decrees, either before the lords of ſeſſion, or in- 


ferior courts, with this variation, that, after 20 years, it is not ne- 
ceſſary to produce theme. But within that time, the clerks, who 
muſt be called in the improbation as to warrants of decrees, are an- 
ſwerable for the party's damage, if they are not to be found; but, as 
to charges to enter heir, they are given back to the purſuer, with 


the other grounds of the decree, and therefore, tis incumbent on 
him to produce the ſame. 


SECTION II. The negative Preſcription of 40 Years. 


THE negative preſcription is, © when one's right or title of action is 
ce cut off, thro' his not ſuing upon it, or taking document thereon for 
<* 40 years. In perſonal obligations it took place with us antiently* ; 
and the old ſtatute here referred to, is explained by a ſubſequent a&*, 
to extend to prior obligations older than 40 years, not in ſuit at the 
time; and ſo is declaratory of the civil law, whereby obligations 
were cut off by the preſcription of 40 years, and moſt of them in- 
deed by the courſe of 3of; for otherwiſe the ſtatute could not regu- 
larly have been extended to prior bonds, whether a ſuit had been 
commenced upon them or not ; or rather it is declaratory of the ca- 
non law, whereby the preſcription of 40 years was uniform, as a- 
bove. And indeed the civil and canon laws were generally conjoin- 
ed, when our legiſlature was forming a ſtatute, after their exemplar. 
And this took place even after the canon law ceaſed, by the reforma- 


tion, to have any proper authoritys. | 


Vor. II, _ Bur 


15. Not ne. 
ceſſary to 


produce e- 


neral or ſpe- 
cial charges 
to enter heir; 
or warrants 
of decrees af- 


ter 20 years. | 


16. The ne- 
grove pre- 
cription, 
when one's 
ripht or title 
of action is 
cut off, by 
his not ſuing 
on it for 40 
years, takes 
place not on- 
ly againſt 
claims on 
222 ob- 
igations, but 
likewiſe a- 
ainſt thoſe 
ounded on 
real rights. 
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17. Does it 
commence 
from thedate, 
or the term of 
payment, or 
from ſuch 
time as the 


action grew, 


or could be 


ſued. 


18. Actions 
of all kinds, 
and grounds 
of them, are 
cut off by this 
preſcription, 
(except re- 
duction on 
the head of 
falſehood). 
Juriſdiction 
and ſervi- 
tudes fall un- 
dar its: :: - 


— 
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Bur to return. As to grounds of action upon real rights, it was on- 
ly introduced by the ſtatute 1617, which eſtabliſhed the poſitive 
preſcription. The regular preſcription which takes place againſt all 
claims, where a ſhorter is not provided by ſubſequent acts, is, that 
of 40 years, by this later ſtatute ; for the clauſe of the ſtatute is ge- 
neral, © That all actions upon heritable bonds, reverſions, contracts, 
« or Others whatſoever, ſhall be purſued within 40 years after the 
e date of the ſame.” 


Tux old act 1469, does not ſet forth from what period the pre- 
ſcription commences in perſonal obligations; and the natural in- 
terpretation is, that it runs only from the term of payment or per- 
formance®: but this later act expreſsly mentions the date of the writ- 
ings, as the term from which the negative preſcription of actions 
upon real rights commences. However, the exception therein ſub- 
Joined, and the nature of the thing ſhow, that either where the par- 

is Non vulens agere, by an impediment not ariſing from his own 
fault, or when the ground of action or purſuit on the writing did not 


then accrue, the date of the writing cannot be the period ; and, in 


ſuch caſe; the above rule, That preſcription ſhall commence from the 
term of payment, mult take place. Thus, actions of warrandice, 


a Feb. 19. 
1680. Lute- 
fut. 


by the expreſs proviſo of the ſtatute, preſcribe only from the date of 


the diſtreſs, whereby, doubtleſs, is meant Eviction, for till then the 
ground of action did not exiſt ; and, for the ſame reaſon, actions of 
relief, competent to a cautioner, only. preſcribe from. the time he 
makes payment of the debt. Hence likewiſe preſcription will not 
run againſt a wife's liferent, till her husband's death, at which time 
only her action commenced, and fo the court of ſeſſion have in many 
inſtances found ®; and therefore the exception of actions of warrandice 
is ſet down in the ſtatute, as an example, whereby to determine caſes 
of the like kind, but not as a reſtriction to the ſame. 


AcT1oNs of all kinds, or grounds of action preſcribe, if they have 
not been commenced, by executing a ſummons within 40 years. 
Thus, reductions on the head of death-bed *, or other grounds (ex- 
cept that of falſehood) preſcribe in the ſame manner. This pre- 
{cription therefore excludes all claims whatever. Thus, a baillte of 
regality's juriſdiction, over the inhabitants within it, was excluded, by 
his ſuffering them to anſwer to the ſheriff-court for 40 years without 
interpellationf. Thus likewiſe, a ſervitude of paſturage, not only 
conſtituted by the claimant's charter, but likewiſe referred to in the 
diſpoſition of the ſervient tenement to the defender's predeceſſor, was 
cut off by the negative preſcription, which is founded on the pre- 
ſumed dereliction of the party*. And, in like manner, where one 
had acquired right to lands, reſerving to the granter's wife her-lite- 
rent ofghe ſame, this right of liferent was found cut off by the nega- 
tive preſcription, no poſſeſſion having been attained, or action ſued 
upon it for 40 years after the husband's death“; for, after that peri- 
od, the proprietor gained a legal diſcharge of her claim, in the ſame 
manner as if ſhe had renounced it; and, after ſuch long forbear- 
ance, it is next to impoſſible to know, but ſuch was really the caſe; 
and therefore the law juſtly cuts off the claim. | 


ANNUAL 


b ſune 22. 
1675. Gaw. 
June 25. 
1675. Bruce. 
Jan. 25. 
1678. duke 
of Lauder- 
dale. Feb. 5. 
1680. Brown. 
Jan. 25. 
1678. duke 
of Lauder- 
dale. 

4 March 18. 
1707. Mur- 
ray. 

e Feb. 17. 
1665. Butter. 
Feb. 12. 
1712. Scot. 
f Nov. 23. 
1671. Rol- 
land. 

2 Feb. 1735. 
Graham. 


h July 5.1711, 
Stewart, 
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- March 10. 
1627. Anno- 
nimus. Feb. 
7. 1666. Earl 
of Panmuir. 
Feb. 1672. 
Blair. I. 7. 

& 6. cod. de 
preſcript. 30 
aut 40 Ann. 
b June 30. 
1671. Mag- 
dalen chapel. 
July 6.1711. 
Stewart. 


I. 26. c. de 


uſuris, 


e L. 7- 6 fin. 
c. de præſc. 
30 Ann. Ju- 
Y 1730. 
Lockhart. 


cod, de uſu- 
=. 


© Jan 2, 
1679. Fra- 
ſer. 


Hf Hume de- 
| ciſ. 17. 


that the 
d L. 27. I. 
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Ax NAL Duties or Claims, as tithes, annualrents by infeftment, 
annuities and tack-duties, preſcribe yearly or termly, according as 
they are payable; becauſe they are underſtood as ſo many different 
obligations accruing as they fall due: and therefore, tho there hath 
been ſome payments, whereby the preſcription of the principal obli- 
gation is prevented, yet the bygones, preceeding 40 years, are pre- 
{cribed, and action will be ſuſtained only for thoſe within that time *. 
But if the principal obligation itſelf is preſcribed, by non-payment 
on the part of the debtor, or not uſing diligence by the creditor, with- 
in 40 years of the firſt yearly or half yearly payments falling due, 
there can nothing be demanded thereon, and not only thoſe without 
40 years of the proceſs are preſcribed, but likewiſe the debtor is free 
in all time coming; for the obligation itſelf, being preſcribed, be- 


comes extinct, and fo nothing can be due thereon . 


Tus holds in annualrents out of lands or the like, relating to a 
ſtock ; but if it is an annuity or penſion ſubſiſting by itſelf, without 
any regard to a ſtock, the principal obligation was found not to pre- 
ſcribe, by non-payment within 40 years, or not uſing diligence there- 
on in that time, the caſe being underſtood as if ſeparate obligations 
had been granted for each year's annuity, and that the ſame preſcrib- 
ed ſeverally ; ſo that ſtill all within the 40 years were due ©. But an 
annuity out of lands will be intirely cut off by the heritor's E 
them on a competent title, 40 years without interruption; for the act 
1617 ſecures parties in their rights, by the poſitive preſcription, a- 
gainſt all burthens whatſoever : tho the perſonal obligation may till 
be effectual againſt the granter and his heirs, if the deciſion above- 


I9. Annual 
duties pre- 
ſcribe. ſeve- 
rally, as ſo 
many diffe- 
rent obliga- 
tions for 
each year. 
Is the princi- 
pal obligati- 
on, for ſuch 
annual pre- 
ſtation or an- 
nuity, cut off 
by the nega- 
tive preſcrip- 
tion. 


referred to ſhall be regarded as a rule, which, with ſubmiſſion, 


cannot but doubt. 


Tux caſe is different as to intereſt due by perſonal obligations, or 


bonds ; for there the intereſt is due, as a quality of the obligation, 


and not annually or termly, as a diſtinct duty, but is purely acceſſary 


itſelf is preſerv- 


to the principal ſum; and, e ef if the bond 
ereon, tho for more than 40 


ed from preſcription, all intereſt due 


years, may ſtill be exacted, unleſs the debtor can give evidence of 


payment; for we have not adopted the regulation in the civil law, 
bygone intereſt could never exceed a ſum equal to the prin- 
cipal *.. But, in England, the double ſum in their bonds, reſtricted 


to the ſingle ſum truly borrowed, by the condition annexed, can ne- 
ver be exceeded by the intereſt; and when they are ſued here, we 


- 
- 


follow the ſame rule + 


Bur in all caſes where no obligation ariſes, but a liberation is ob- 
tained, the preſcription can take no place againſt the documents or 
evidences al. it; for thoſe are competent only by way of exception, 
which is perpetual: thus, diſcharges or receipts preſcribe not. But a 
debt which is preſcribed cannot be founded on as a ground of com- 
penſation, tho it was a good debt at the time of the mutual concourſe, 
or when the reciprocal debts became due f; becauſe the creditor 
ought to have ſued for payment before his debt expired by preſcrip- 
tion. For tho' compenſation operates retro, or may be drawn back 

to 


20. The pre- 
ſcription 
does not 
concern 
deeds im- 


porting libe- 


ration from 
actions, as 
diſcharges, 
but reaches 
grounds of 
compenſa- 
tion, 


debt when proponed, it cannot be regarded at all *, 2 5 
21. Grounds ALL objections that may be grounds only for reducing the deed or 
of 1 diligence, are cut off by the negative preſcription; but intrinſic nul- 
lntrintie —_ lities appearing on the face of the deed or decree, are not excluded 
bier ofdeeds by it, being pleadable by way of exception, which is perpetual *, © July 25. 
or decrees and the defender cannot plead them, till he is ſued on ſuch deeds. g72 
22.Themax- II is a general rule, that Rei mere facultatis nunquam praſeribitur, 
Im, Ret” A mere faculty, or power of uſing a thing, cannot preſcribe. A fa- 
nunquam Culty is either a Liberty granted by the public law, as the liberty to the 
woman" ny feuars of eccleſiaſtical lands, to hold them of the crown as ſuperior, 
foot. from which they cannot be excluded by preſcription ©; or Private, P. 1633. 
competent to one in the exerciſe of his right, as to build on his p. 74 
Wil own ground at his pleaſure ; to redeem a wadſet; to take ſeiſin on a c. 53. 5 
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to the time of the mutual concourſe, yet, unleſs it is a ſubſiſting 


charter; or the like. One, by forbearing the exerciſe of a faculty 
during the courſe of preſcription, will not be hindred to uſe it, which 
is the import of the Preſall maxim: thus, the proprietor may raiſe 
his building to the prejudice of his neighbour, tho' he had forborn 
it ever ſo long. And one, by continuing 40 years to perform acts 
which depend upon a meer faculty to do them or not, will not be 
thereby ſubjected to a ſervitude by preſcription: thus one, by coming 


to another's mill, and grinding his corn thereat, will not be liable to 


a thirlage, tho he had uſed that mill 40 years, unleſs other cireum- 
ſtances concur, inferring an aſtriction. 


BuT when one has a faculty to exerciſe a right, which is compe- 
tent by way of action, if the ſame is not ſued within 40 years, it pre- 
{cribes : this is the caſe of unregiſtred reverſions lying dormant for 
that ſpace, conform to the a& 1617. And if one has a temporary re- 
verſion, ſubject to an irritancy, tho he is not cut off by expiration of 
the term, yet, if he neglect to redeem within 40 years thereafter, the 
equity of redemption will be forecloſed ; for every right in law or e- 
quity 1s excluded by the long preſcription. This is contrary to the 
opinion of moſt civilians, who determine, that Juri luendi pignoris 
or! preſeribitur *, In like manner, all grants of privileges pre- 
{cribe by Non-uſer, if they are not uſed for the ſpace of 40 years, as 
the liberty of fiſhing by cruives ; of holding a fair, or the like. Nor 
is this contrary to the foreſaid maxim, touching mere faculties ; for 
the right, competent to the party by the grant, is cut off as derelin- 
quiſhed, in the fame manner as if it had been renounced, which is 
not the caſe of the powers or faculties above deſcribed. 


23. Doesone 
forbearing to 
uſe a right, 
competent by 
way of aQi- 
on, or not 
uſing a pri- 
vilege for 40 
years, loſe 
the ſame by 
the negative 
preſcription, 


d Voet. ad. 
tit. de pign. 
act. 


SecTION III. Short Preſcriptions. 


24. Short 
preſcripti- 
ons, excepti- 
ons from the 
long pre- 
ſcription, 
which is the. 
rule. 


HrrARRro I have diſcourſed of the long preſcription of 40 years, 
which is the rule ; but there are divers ſhort preſcriptions as ſo many 
exceptions from the rule ; for the long preſcription of perſonal claims 
is general, and took place in all caſes, till the ſhort ones were intro- 
duced in certain particular inſtances, by ſubſequent ſpecial ſtatutes, 
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a Act * by 
. 1669. 
1 W. AM. 
c. 24. 4 16. 
v Decem. 19. 
1708. tackſ- 
men of the 
cuſtoms of 


Edinburgh. 


ep. 1540. 
c. 106. 


d p. 1695. 
c. 24. 


e Feb. 6. 
1734. Hen- 
der ſon. 
Fount. Dee. 
13. 1693. 
feuars of 
Kinroſs. 

f P. 1661. 
e. . 

g Decem. 9. 
1747. Tay- 
lor. 


h Act 41. 
P. 1695. 


i P. 1661. 
„ 26+. 

k Decem. 19. 
1678. Pater- 
ſon. Harcus 
(preſcripti- 


1685. lord 
Ballanden. 


P. 1579. 
c. 81. 


m P. 15 79. 
c. 82, 83. 
Nov. 29. 
1709. Ma- 
ſon. 
e. 
c. 6. 


on) March 
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Tus, there is a three months preſcription of actions, for pains and 
penalties incurred by concealing exciſeable s or liquors, and there- 
by defrauding the revenue; but this does not extend to the impoſt 


of two pennies on the pint of beer and ale, in favour of Royal borows, 
granted by ſpecial ſtatutes, without any ſuch limitation b. 


2. AGAIN, there is a preſcription of one year, or year and day, in di- 
vers caſes. The liberty granted to heirs, to deliberate whether they 
ſhall enter or not, preſcribes in a year and day after the anceſtor's 
death, or poſthumous heir's birth, termed Annus deliberandi, within 
which, if they abſtain from the ſucceſſion, they cannot be purſued 
by the creditors of the predeceſſor ©; but, after the year, they ma 
infiſt in exhibitions ad deliberandum, tho they have immixed, unleſs 


they are actually entered. Year and day, is likewiſe allowed to heirs to 


enter upon inventary, or cum beneficio inventarii *, The day is added 


25. The three 
months pre- 
ſeription of 
penalties in 
exciſe · con- 


cealments. 


26. The pre- 
ſcription of 
one year, or 


year and day. 


to the year, to prevent diſpute as to the expiration of the year; but 


what is done upon that additional day, is of the ſame import as if with- 
in the year. And ſervices of tenants and feuars preſcribe, unleſs year- 
ly required in due time * And farther, by ſpecial ſtatute, no right 
or diſpoſition of an heritable eſtate, granted by the heir, in ſo far as 
may prejudice the predeceflor's creditors, is valid, unleſs it is granted 
a full year after his death f; and this nullity is pleadable by the cre- 
ditors of the anceſtor, whether they have done diligence within the 


three years next after his death or not*. And the creditors of the de- 
ceaſed-are preferable, on his moveable eſtate, to the creditors of the 


neareſt of kin, confirming the ſame in terms of the late ſtatute, pro- 
vided they do diligence for affecting the ſubjects within year and day 
of their debtor's deceaſe ", 5 


3. Tux creditors of the anceſtor have three years after his death to 
affect his heritable eſtate, and diligences perfected in that time are pre- 
ferable to the diligences at the inſtance of the heir's creditors; but, 
unleſs the diligence is then completed by adjudication, there is no 
place for the privilege i; nor is there here any reſpect to minority; 
and they are anni continui *, Thus likewiſe ſpuilies, ejections and in- 
truſions, preſcribe in three years after the cauſe of action, viz. com- 
miſſion of the fact, the years of minority being deducted i. The ſta- 
tute 1579, which introduces this preſcription, has the general words, 
And others of that nature, which I conceive do comprehend actions of 
treſpaſs, and petty delinquencies, as battery, aſſault, or the like, for 
otherwiſe we have no preſcription of them. 


HovsE-RENTS, ſervants fees, mens Ordinars, 7. e. a claim for ali- 
ment or maintenance, and debts of the like nature, preſcribe in three 
years after they grow due; merchants and writers accounts, and fur- 


niſhings in account by tradeſmen, in three years after the laſt article; 


27. The cre- 


ditors of the 


anceſtor pre- 


ferable, on 
his heritable 


eſtate, as to 


diligence 


perfected in 
three years; 


the ſame 


term allowed 


to ſpuilies, 
and Goretal 
other 
grounds of 
claim. 


but it is competent to prove, by the party's oath, that ſuch claims 


are ſtill owing ; actions of removing in three years after the date of 
the warning, without exception of minority ®. Action of wrong- 


ous impriſonment preſcribes within three years after the laſt day of 
impriſonment, without deducting the years of minority; and ſum- 


mons of error againſt perſons of inqueſt, for a wrong ſervice, in or- 
der to ſubject them to puniſhment, is barred by the lapſe of three 
Vor. II. Uu - years 
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28. The qua- 
dg 
utile, allowed 
3 to 

uce deeds 
on minority 


and leſion. 


29. The 

uinquenni- 
a preſcrip- 
tion of mini- 
ſters ſtipends, 
multures, and 
bargains a- 
bout move- 
ables, and of 
mails and du- 
ties of lands; 
of arreſt- 
ments; of an- 
nual duties 
due by for- 
feiting per- 
ſons; and of 
the legal in 
ſpecial adju- 
dications. 


o. The poſ- 
Eflory 4 
ment acquir- 
ed by ſeven 
years poſſeſ- 
ſion; as like; 
wiſe immu- 
nity from 
cautionary 
obligations, 
by ſeven 
N. for- 

arance 
of diligence 
thereon, 


31. The de- 


cennial pre- 
ſcription of 


tutor and cu- 


rator ac- 
counts. 


years after the date of the retour; here the time of minority, and ab- 
ſence out of the kingdom, is excepted *: but ſuch action againſt aſ- 


ſizers was complained of, as a grievance, at the revolution, and has 
been ever ſince diſuſed. 


4. A MinoR's privilege of reducing deeds on minority and leſion 
preſcribes in four years after they attain majority, called Quadrienni- 
um utile, unleſs reduction is intented within that time; but ſummons, 
executed in due time againſt the parties intereſted, pointing out the 
ground of reduction, and called, will ſave it for 40 years thereafter; 
and the preſcription runs only from the laſt ſtep of procedure, as is 
the rule in all actions, except where it is ſpecially provided o- 
therwiſe. 1 | 
; $5. MinisTERs Stipends, multures, and bargains about moveables, 
preſcribe in five years after the cauſe of action, unleſs ſuch bargains 
are articles of furniſhing by merchants and common tradeſmen in 
account; for then they preſcribe in three years from the laſt article ?, 
as above-mentioned. Mails and duties, or rents of tenants in coun- 
try farms, preſcribe in five years after their removal from the lands ©; 
but till - there is place to prove, by the defender's oath, that ſuch 
particulars are owing, and in none of thoſe caſes here ſpecified does 
the preſcription run againſt minors. If the rents of an eſtate are ſet 


in tack, the tack-duty does not fall under the quinquennial preſcrip- 


tion, which only concerns the poſſeſſors of the ground *, In like 
manner, arreſtments on hornings or decrees preſcribe in five years 
after they are laid, and on depending actions in five years after ſen- 
tence :. Bygone feu-duties, annualrents by infeftment, or other an- 
nual duties due by forfeiting perſons, for which no diligence was done 
for five years before forfeiture, are preſcribed l. The legal of ſpecial 


adjudications runs in five years *, and of the general in ten, with con- 


fideration of minority, ſo far as the legal is prorogued or prolonged 
during the ſame, and till the minor arrives at 25 years complete. 


6. Tux benefit of a poſſeſſory judgment is acquired by ſeven years 
poſſeſſion, and tho action be intented for reducing the title of poſſeſſi- 
on ; yet, if it is not inſiſted in for ſeven years, the benefit of the poſ- 
ſeſſory judgment revives, nor does the privilege of minority, or the 
ſurceaſe of juſtice, prevent it b. Thus likewiſe, immunity to cauti- 
oners takes place, where no diligence is done againſt them within ſe- 
ven years of their obligation. This holds where they are either bound 
expreſsly as cautioners ſo inſert in the bond, or a bond of relief is 
yes to them, and intimated to the creditor before delivery of the 

ond of borrowed money : and, even where diligence is done within 
the ſeven years, it only faves the obligation for the principal ſum, and 


the intereſt that fell due in that time i; nor are minors excepted in 


7. TuToR and curator accounts preſcribe in 10 years after the mi- 
nor's death or majority * ; but action intented, and once inſiſted in, 
by a judicial ſtep of procedure within that time, continues for 40 
years, as all other actions regularly do. The contrary action, com- 
petent to the tutor or curator, likewiſe preſcribes in the ſame period. 


And, 


d June 1730, 
E 


© P. 1669. 
c. 9. 


d July 20. 
1733. Nis- 
bet. 


e P. 1669. 
C. 9. P. 1685. 
c. 14. 

f P. 1584. 

c. 2. P. 1690. 
8. 33. 

5 P. 1672. 
c. 19. 


h July 15. 
1668. Earl of 
Eglington. 
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And, conſequently, bonds acquired by them, during their office, due 


by the minor's predeceſſor, are cut off by the preſcription ; for Ry 
t 


aP. 1669. 
C. 8. 


b Act of Sed. 
Decem. 16. 
1612. related 
by Spotiſw. 
tit. Kirkmen. 


e Act of Sed. 
Decem. 16. 
1612. 


4 Sup. tit. 1. 


f Dd. acts. 


ejections, arreſtments, and for miniſters ſtipends, multures, and mails 4 


ſons, or found his title on 


could only claim ſuch bonds as advancements made for the minor. 
is otherwiſe as to bonds to which they had right, either before their 
office, or after its expiration; for thoſe remain ſtill due after the ac- 


tion of accounts is preſcribed, becauſe they have no relation to the 


Office. 


8. REDUCTION of retours preſcribes in 20 years. Holograph writ- 
ings, and ſubſcribed accounts, likewiſe 8 in that time; but are 
ſtill good, on proving the verity of the ſubſcription by the party's 


0 ath 5 


9. PRESCRIPTION of church- lands, in ſome reſpect, is accom- 
pliſhed by 30 years poſſeſſion thereof, before action of reduction in- 
tented. This 30 years poſſeſſion of church-lands is improperly call- 
ed a Preſcription; for it gives no right to the poſſeſſor, but only ſup- 
plies the want of the original foundations and mortifications of thoſe 
ſubjects to the church, which had been, for moſt part, loſt or de- 
ſtroyed during the troubles, on occaſion of the reformation, as the 


act of ſederunt ſets forth *; and indeed, many of them were convey- 


ed away by the abbots, and other prelates, who retired into foreign 
countries, On this account the court of ſeſſion ſuſtained a proof, by 
witneſſes, of the churchmens poſſeſſion at the time of the reforma- 
tion, and 10 years before, in place of their right. But ſuch proof 
becoming impracticable, by the length of time, being 50 years after 


the reformation, the lords declared 30 years poſſeſſion, before the 


ſuit, by which ſuch rights were brought under challenge, ſufficient 
for the above purpoſe, and to no other effecte. Wherefore the de- 
fender muſt ſtill produce a L progreſs from the eccleſiaſtical per- 
e poſitive ph as in other caſes 
of real rights, and the competition wil 
mon courſe ; and, if he is to take advantage from the ſubject's being 
church-lands, he muſt vouch it by a right from churchmen, or o- 
ther authentic evidence. This will be requiſite in the queſtions a- 
bout the decime incluſe, or the like. I have ſpoken a little of this 
formerly. 


SecT1ONn IV. Qualiſied Pręſcriptions. 


D1vERsE of thoſe ſhort preſcriptions do not cut off the ground of 
debt, but only the mean of proof by witneſſes, or ſome other privi- 
leges indulged to the action, and may therefore be called Qualified 


Preſcriptions; thus, the triennial preſcription of houſe-mails, ſer- 


vants fees, merchants accounts, and other the like debts*; the 
quinquennial of miniſters ſtipends, multures, tenants rents, and bar- 
gains about moveables, is only as to the mean of proof by witneſſes; 
but ſtill it may be proved, by the defender's oath or writing, that 
theſe debts are owing and unpaid*. 


IT is likewiſe a ſpecial quality in actions upon warnings, ſpuilies, 


and duties, that they, being once intented, preſcribe, unleſs wakened 
os and 


proceed accordingly in com 


32. preſerip- 
tion of 20 
years. 


33. Poſſeſſion 
of 


church; 
lands by a 
defender, 30 
years before 
the action, 
liberates him 
from produc- 
ing the mor- 
tiſication; 
this impro- 
perly called a 
preſcription. 


4. Such of 
ſe ſhort 
preſcripti- 
ons, as only 
cut off the 
mean of 
proof by wit- 
neſſes, may 
be called 
22 pre- 
criptions; 
theſe ſpeciſi- 
ed. 


35. A ſpecial 
uality in ac- 
tions, upon 
warnings, 


ſpuilies » Ar- 


Hy 
ent 


1 
Mt 


liar 
pre 


reſtments, 
and other 
grounds; 


that, once in- 


tented, they 


reſcribe, un- 


eſs wakened 
every five 
years; and 
that for 


Wrongous 


impriſon- 


ment, unleſs 


inſiſted in 
yearly. 


ty in the 
reſcription 


of holograph 


bonds and 


ſublcriptions 
in count- 


books. 


37. It is like- 
wiſe a quality 


in ſpuilies, 


ejections and 


intruſions, 
that after 
preſcription 


is run, action 


ſtill lies for 
reſtitution, 


and the true' 


values. 


38. The pe- 


culiari in 


the preſcrip- 


tion of cau- 


tionary obli- 


gations, 


39. Rules in 


preſcription 


are, 1, That 


the law of 


the place of 


the obligati- 
on deter- 


mines the 


and inſiſted in every five years, the years of minority being always 
deducted :. And actions for wrongous impriſonment, once raiſed, 
preſcribe, unleſs inſiſted in yearly thereafter, without. exception of 
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minority *®, But in other ſhort preſcriptions, where it is not particu- 
larly otherwiſe provided, the action, being intented on the ground 


of debt, continues for 40 years, being thereby made perpetual. 


Which is agreeable to the rule of the civil law, Omnes actiones, que 
morte aut tempore periunt, ſemel incluſæ judicio ſaluæ manent ©, and the 
preſcription only commences after the laſt ſtep of procedure in the 
action. This is the caſe of houſe-mails, merchants accounts, and 
other ſhort preſcriptions, where the action, once intented, is not re- 
quired to be renewed every five years; and the ſame is thereafter cut 
off, only by the long preſcription of 40 years. 


In holograph bonds, and ſubſcribed accounts, it is a peculiarity, 
that, after the 20 years preſcription is run, they are till good, if the 
verity of the ſubſcriptions can be made appear by the defender's oath; 
ſo that, while he is alive, it cannot be ſaid, that there is any preſcrip- 
tion in the caſe *. And the verity of the anceſtor s ſubſcription may 
be likewiſe proved by the heir's oath of knowledge; but not by his 
oath of credulity, That he believes it to be his ſubſcription, from the 
likeneſs of the writing to the deceaſed's other ſubſcriptions ; for, in 


* 


that view, he is in the ſame caſe with ſtrangers ©, 


Aci, tho ſpuilies, ejections and intruſions, are ſaid to preſcribe 
in three years, yet that is only as to the violent profits, and oath in 
litem; but, as to the ſimple values and reſtitution, or real rents and 
profits of the ſubject, the action is ſtill competent for 40 years; and, 
if litiſconteſtation was made with the deceaſed, his heir will be liable 
in the ſame manner as himſelf would have been f. It would ſeem, 
that this regulation concerning ſpuilies and ejections may be extend- 
ed, by parity of reaſon, to all acts of violences or treſpalſcs, whereby 


damage is done by one to another. And the words of the ſtatute, 


And others of that nature, point that way, as above hinted. 


An, laſtly, it is a peculiar quality in the preſcription of cautiona- 
ry obligations, that, regularly, diligence done within the ſeven years 


of the date of the obligation, faves it only as to the principal ſum, 


and the intereſt that ſhall fall due within that period*, and that no 
diligence done upon the bond, againſt the principal debtor, will ſave 
it as to the cautioner. And the benefit of this liberation being in- 
troduced by the public law, to prevent men engaging, perhaps raſh- 
ly, in cautionries, from being ruined, thro the long continuance of 


the obligation, the ſtatute cannot be diſpenſed with by the party b. 


SECTION V. Rules touching Preſcription. 


Tux following rules take place in preſcription; 1. In the negative 
preſcription, the law of the place, according to which the obliga- 
tion was contracted, is the rule; becauſe it has its binding force and 
effect from that law, and muſt accordingly loſe it by the ſame i, U- 
numquodque eo modo diſſovitur quo colligatum eft. But, in the poſitive 
preſcription of moveables, the law of the place where the thing was 

| poſſeſſed, 


*p, 1669, 
e. 9* 

P. 1685. 
c. 14. 

b P. 1701. 
e. G. 


eL. 139. fl. 
de reg. juris. 


eDd. act. 
P. 1669. c. 9. 


<July 3. 


1725. 


Graham, obſ. 


by Edg. 


f Julys. 1711. 
Lewars. 


8 P. 1695. 
8 


h Edg. Feb. 
19. 1724. 
Hume. 


i Hume deciſ. 
18. 


aVoet. ad 

tit. de legib. 
ars 242, de 
tat. G 6. et 7. 


b Jan. 1724. 
Paton contra 
Dryſdale. 
Hume (pre- 
ſcription) 
Decem, 24» 
1728. preſb. 
of Perth, 


1 Jan. 27. | 
1747. Clerk 
contra Earl 
of Hume. 


1671.Monro: 
June 30. 
1671. Beid- 
man, 


*Decem. 12. 
1712. Stew - 
art. 
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poſſeſſed, during the due courſe of time, governs it; and if, before 
the . is fulfilled, the poſſeſſor removes with it to another 
country, the law of that place muſt be the rule for determining the 
length of time; ſince the law of the place, where the poſſeſſor re- 
ſides, regulates his right to moveables, according to the common 
maxim, Mobilia ſeguuntur perſonam. Ks EE Tos 


2. Ix lands and heritage, the law of the place, where the ſubject 
is ſituated, is the rule of preſcription, as in all other things relating 
thereto, and which is obſerved in all countries, eſpecially where 
the feudal cuſtoms prevail, particularly with us. 


3. By the negative preſcription, only obligations, real or penſonal, 
can be cut off, but no right of property can thereby accrue, for that 
can only be acquired by tranſmiſſion from the proprietors, or the po- 
ſitive preſcription. Thus, tho the proprietor has neglected to inſiſt 
for recovery or poſſeſſion of his property for 40 years, yet he cannot 
be thereby excluded from ſuing for it, unleſs the poſſeſſor has gain- 
ed the property by the poſitive preſeription; for only a right from 
the true proprietor, or om another, made ſure by the poſitive pre- 
ſcription, can eſtabliſh a right of property. After the poſitive pre- 
{cription is accompliſhed, the author is preſumed, Praſumptione jtt- 
ris et de jure, to have been the true proprietor, but not till then; ſo 
that, without the poſitive preſcription, the competition muſt go ac- 
cording to the priority of the rights, by progreſs from the crown“. 
But an adjudication completed by infeftment, tho a right of proper- 


ty, may be loſt by the negative preſcription, for thereby no new 


right is acquired to the debtor: his lands are diſburthened only of the 
incumbrance; and if tis parcelled out to ſeveral perſons, the poſſeſ- 
ſion or diligence of each is. conſidered in the fame light, as if they 
were originally ſo many adjudgers, ſo that it may preſcribe as to 
ſome, and be ſaved as to others; for the poſſeſſion or diligence of the 


one cannot. be available as to the rights of others, independent of 


him 


4. ALL obligations and claims preſcribe in 40 years only, unleſs 
a ſhorter preſcription is ſhown, as to any particular kinds of them, 
for otherwiſe they fall under the generality of Others whatſoever, in 
the act 1617, as is above obſerved. | 


5. PRESCRIPTION is counted De momento in momentum. The laſt 


day of the 40 years muſt be expired, to intitle the party to the be- 
nefit of it“; and holy-days, as well as others, are computed, ſo that 


the time that completes it, is what the lawiers call Tempus continuum, 
and not ile: from this rule it is, that, unleſs the years of minority 
are expreſsly excepted in ſtatutes introducing preſcription, they are 
not deducted. Thus, the 40 years prefcription does not run, during 
the minority of the party intereſted, by the expreſs terms of the ſta- 
tute 1617. And in divers of the ſhort preſcriptions minority is ex- 
cepted ; and conſequently, where it is not, the preſcription runs a- 
gainſt minorsf. . 


X x 


Vo. II. 6. ALLOWANCE 


preſcription, 
and, in moves. 
ables, the law : 
of the place. 
where poſ- 


ſeſltd. 


0 
* „ 
* 


40. 2. In he- 
ritage, the 
law of the 
place, where 
ſituated, is 
the rule. 1 


41. 3. By 
the negative 
preſcription, 
only obliga- 
tions can be 
cut off, but 
not rights of 
Property. 
The prelerip- 
tion in the © 
caſe of infeft- 
ment on ad- 
judications. 


42. 4. The 
long pre- 
ſcription is 
the rule, 
where a 
ſhorter is not 
introduced. 
3: 5. fe- 
cription 
copnted de 
momento 1n 
momentum, 
and runs a- 
gainſt mi- 
nors, unleſs 
otherwiſe 
provided by 
ſtatutes in- 
troducing it. 
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44. 6. Time: 6. ALLOWANCE is not made, in preſcription, for the times of ſur- 
ee. of ceaſe of juſtice, by war or peſtilence, or on other occaſions ; for ſuch 
Jarly not de- time is computed, unleſs remedy is given by ſpecial ſtatute, ordain- 
dudted in the ing it to be deducted * Thus, it required an expreſs ſtatute to de- June 30. 


— duct, out of ſhort preſcriptions, the time at the revolution, when the _ — 
ordinary courts of judicature did not ſit. And, at this preſent time, an 
act of parliament was neceſſary to ſubtract from the ſhort preſcripti- 
ons the time of the continuance of the rebellion that commenced 
in September 1745: and, no doubt, it would have been computed, 
if ſuch ſtatute had not interveened * The reaſon is, becauſe the he gh 


law having limited the right, or action thereon, to a certain time, it Geo. 11. 
mult expire by the ”— of that time, unleſs proviſion is made to the 
a contrary; which muſt take place much more in the long preſcription. 


- 8 


as. 7. Con- 7. IT is a rule, that Contra non valentem agere non currit præſcrip- 
tra non va- fio; the meaning is, that preſcription does not run againſt one that is 
N 5 under a diſability to ſue. Thus, while one is under forfeiture, or 
przſeriptio :- when a woman is under coverture of a husband, the preſcription runs 
1 thus, it ug not againſt them :: but this laſt takes only place in reſpect to rights 568. Lan. 
LR one under. which the wife cannot proſecute in her husband's time, as a liferent qerdate. Jan. 
forfeiture; - to take place after his deceaſe ; ſo that if a bond is taken to the hus- 25. 1678. 
0 the caſe of = band and wife in conjunct- fee and liferent, the fee may be loſt to the = 9985 
6 againſt ber husband by preſcription, and yet the liferent be entire to the wife“; Whitefoord. 
N 8383 but, as to bonds due to the wife herſelf, the marriage does not hin- 5 
e a preſcription to run againſt her; becauſe ſhe has title to putr-— 
10 ſue, and, if her husband refuſe to concur, the court of ſeſſion will 
authoriſe her. As to claims competent to the wife againſt the 
husband himſelf, preſcription does not run during the marriage, as in 
reduction of her contract of marriage, on minority and leſion, or re- 
demption of adjudications, acquired by the husband of the wife's e- 
ſtate during the legal ©: for tho ſuch actions might be inſiſted in x > 
at the wife's inſtance, and wherein ſhe would be authoriſed by a cu- mers, Bruce. 
rator ad item, yet the law will not neceſſitate her to do it, to pre- Pecem. 14. 
vent the bad conſequences of ſuch proceedings between husband and nl 1 8 
wife; and the husband, being as curator to the wife, cannot take ad- 
vantage of the preſcription againſt her, more than a proper curator can Ee. 
againſt the minor. i: 54. | e 


P! Ns 140 
te | 
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| 46. Whether UPoN this rule Dirleton and Stuart agree in opinion, that actions 
Wh core pre- Upon contracts do not preſcribe againſt idiots; but lord Dirleton makes 
ib: l! ſeription run diff "Pb bates of ons. r | 
0 againſt an i- à difference between pre 1 of actions, and that of legal reverſi- 
Wil | diot or furi- ons of adjudications, and other limited reverſions, which, according 
ous perſon. 0 him. inſt idiots: for that th . ES 
| | to him, run againſt idiots ; for that they are only given for a certain 
| time, within which they muſt be uſed, and are barred thereafter ; 3 
| becauſe jus limitatum, to a certain time, producit limitatum effettum, vis. 
a limited action during that time; and that ſuch limitation is juſt, ae | 
dominium fit in incerto; and that the party cannot be in a worſe caſe, _ 
by the condition of the reverſer. In this laſt point Sir James Stuart _—_ 
diſſents, and thinks, that a furious perſon, having righttoſuch reverſion, | Dirl. (re- 
may redeem at any time after his recovery f. Dirleton ſeems to be in verſions com- 


the right, as I ſhall have occaſion to ſhew more fully elſewhere s. Petent to idi- 
Ot.) et ibid. 

- | ; 35 
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Edgar, Feb. 
18. 1724. 
Elliot. 


b Jan 17. 
1672. Young. 
Feb. 5. 1680. 
Brown. June 
22. 1675. 
Gaw. 

e Feb. 19. 
1680. Lute- 
foot. june 
23. 1675 
Bruce. Feb. 
17. 1665. 
Butter. I. 7. 
$ 4. c. de 
præſcript. 
30 vel 40 
ann. 

Dec. 23. 
1630. Ogil- 
vie. 

Act 5. 

P. 1695. 

f Fount, De- 
cem. 17. 
1707. Gor- 
don. 


g Bruce, de- 
ciſ. 54. 


h Princ. inſt, 
de uſucap. 


i Nov. 27. 
1677. Grant. 


. 
de _ 
poſſeſſ. 
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By this rule, preſcription does not run againſt a fiar, 2 life- 
rent of the ſubject in the perſon of another *; becauſe he had no 
action for payment or poſſeſſion, and he is not bound to inſiſt in a de- 
clarator of his right. 'This rule is not contrary to the preceeding fifth 
rule ; for minors are capable to purſue ; nor do the other caſes there- 
in mentioned concern any diſability in the perſons veſted with the 
right at the time b. | 

By the fame rule, the negative preſcription of bonds, payable at 
a day certain, or under condition, does not run till exiſtence of thoſe ; 
becauſe, till then, the party is non valens agere ©. If the year of the 
date is inſert in the obligation, but not the month or the day, it is 
preſumed to be dated the laſt month of the year, and the laſt day of 
the month, to ſave the creditor's right *; becauſe the negative pre- 
ſcription is odious, and every equitable interpretation is admitted to 
exclude it. This rule admits of an exception as to the preſcription 
of ſeven years in a cautionary obligation; for, as the ſtatute * declares 
the cautioner free, if no diligence is done thereon againſt him with- 
in ſeven years of the date of the bond, the court of ſeſſion have ap- 
plied the law accordingly f. This liberation is not, in every reſpect, 
of the nature of preſcription, but has many peculiarities, and this a- 
mong others ; ſo that if, perhaps, the bond is not payable for ſeven 
years after its date, the creditor muſt uſe inhibition, arreſtment, or 


adjudication in ſecurity, within ſeven years, or otherwiſe the cauti- 


oner will go free. The lords once indeed found, that the ſtatute did 


Not concern bonds payable only ſeven years after the dates, but which 


probably will not be followed as a precedent, ſeeming not to be war- 
ranted by the ſtatute, nor to quadrate with the deciſion above-referred 
to from Fountainhall. 


8. In uſucapion, which with us is the poſitive preſcription, the 
civil law required bona fides at the commencement of the poſſeſſion, 
7. e. that the poſſeſſor truly, and upon good grounds, believed the 
thing was his own h. And the canon law made it neceſſary during the 
whole courſe of preſcription. But with us, in the long preſcription, 
no ſuch requiſite takes place, being intended to ſopit all queſtions 
touching that, or any other matter. Hence tho', according to the old 
maxim, one cannot change the title of his poſſeſſion, yet, after the long 


preſcription is run, no ſuch queſtion can be moved: for, notwith- 


ſtanding it ſhould be poſitively offered to be proved, that poſſeſſion 
was at firſt attained on a precarious or temporary title, it will not be 
regarded, if the poſſeſſor has poſſeſſed as heritor 40 years, upon a law- 
ful title of property, or as part or pertinent of his adjacent ground i. 


SECTION VI. Interruptions of Preſcription. 


PRESCRIPTION only takes place where interruption is not uſed 


within the time limited to perfect it. Interruption of the poſitive pre- 


ſcription is either Via fa#:, by fact; or Via juris, by law or legal dili- 
gence: the firſt happens when the poſſeſſor either actually deſerts the 
poſſeſſion and relinquiſhes it, or when it is forcibly ſeized by another. 


This interruption.is not only profitable to the party who enters into the 
poſſeſſion, but in general to all perſons whatever; becauſe the poſſeſſion 
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was quite interrupted, by the continuance whereof the preſcription 
was to have been perfected, ſo that the perſon who recovers the poſſeſ- 
fion can only begin the preſcription from that time *. 


Tunis interruption may be called Natural, but there is likewiſe a 
civil interruption, via fad, of the poſitive preſcription. It happens 
when the perſon who claims right to the lands, or other thing poſ- 
ſeſſed, proteſts againſt the poſſeſſor, that his poſſeſſion may not pre- 
judice * claimant's right, and thereon uſes civil interruption, and 
takes inſtruments in the hands of a. notary. This inſtrument, when re- 
lating to real rights, muſt be regiſtred in the regiſter of interruptions, 
at Edinburgh, within 60 days of its date, otherwiſe it is null as to 
onerous ſingular ſucceſſors in the lands or other rights, and only ef- 
fectual againſt the poſſeſſor and his heirs, or gratuitous purchaſers *: 
it is termed Interruption via fadli, becauſe it is founded on the extra- 
judicial deed of the party. This can only operate in favour of the 
party who uſes it, but, as to others, it is res inter alias acta, and there 
is no diſcontinuance of the real poſſeſſion. We have this Kind of in- 


terruption, as I apprehend, from the civil law, which authoriſed ſuch 
interruption, when one was erecting a building upon his own ground, 


to the prejudice of a ſervitude competent to the neighbouring heri- 
tor thereon, or, on the like occaſion : he was interpelled per lapilli 


jactum, the caſting down of a ſtone, and witneſſes taken thereon e, 


and, in this interruption, it is cuſtomary to uſe ſuch kind of ſolemnity. 


INT ERRUPTIOx vis juris, viz. by legal diligence, has relation to 
both negative and poſitive preſcription : it is either by way of Citati- 
on for interruption, or a Summons in proſecution of the right. The 
firſt muſt be executed againſt the debtor or poſſeſſor perſonally, or at 
his dwelling-houſe, and likewiſe at the pariſh-charch, in time of di- 
vine ſervice, or immediately after, and, if he is out of the kingdom, 
at the market-croſs of Edinburgh, pier and ſhore of Leith, This or- 
der is to be obſerved, in a ſummons of interruption, as to the rights 


of lands; and farther, it muſt proceed on a bill to the court of ſeſſion, 


ſetting forth the grounds whereupon it is founded, and both ſum- 


* 5. * 
u * A 7. 


94. ff. pro 
emptore. 


b P. 1696. 
C, 19. 


©L. 5. § 10. 
ff. de op. nov. 
nunciat. 


mons and execution muſt be regiſtred within 60 days of the exe- 


cution, as was ſaid of inſtruments of interruption; and, whether it 
concerns real or perſonal rights, it muſt be renewed every ſeven 
years, This interruption can only be good to the perſon that uſes 
it, and thoſe that derive right from him; for, as to all others, the 
poſſeſſor or debtor is not interpelled, and conſequently, as to them, 
continues to preſcribe. But this interruption, by citation for that 
purpoſe, reſembles rather interruption by way of inſtrument via, fac- 
71, than a judicial interruption ; becauſe ſuch ſummons generally is 
not intended ever to be judicially inſiſted in, and therefore it is con- 
joined in the ſtatute with interruption by inſtrument. | 
THe other kind of interruption, via juris, is, where action is ſued 
on the ground of the right or debt, in order to obtain poſſeſſion, 
payment or ſecurity ; and the ſummons being judicially called, is a 
ſuthcient interruption ; and moſt of the regulations, in the ſtatutes 
above referred to, do not concern ſuch action . It takes place in all 
rights perſonal and real, ſo that the poſſeſſor in all real rights, or 
debtor, 


dP, 1669. 
Ce. 10. D. 
P. 1696. 
c. 19. 


e Dalr. Feb. 
1705. Wil- 
=—_ 


„July 12. 
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gomery. June 
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Philorch. 


b Dalr. 
Fount. ] uly 
21. 1699. 
Earl of For- 
far, 


quadriennium utile, but never judicially calle 
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debtor, in all obligations relating to real or perſonal claims, cannot 


thereafter regularly perfect preſcription, but muſt begin from the 


laſt ſtep of the procedure in the action, and 40 years ſilence there- 


after will give the benefit of preſcription anew *. If a ſummons, 
tho' intented for proſecuting one's right, and not fimply for inter- 


ruption, be only executed, but never judicially called, it falls within 


the foreſaid ſtatutes, and the interruption | nur in ſeven years, 


unleſs renewed in that time. This was found in the caſe of a re- 
duction upon minority and leſion, —_— executed within the 


ſummons, to the ſame effect, after the ſeven years, was rejected b. 
Tus interruption can only avail the purſuer, and thoſe deriving 


right from him, or whoſe intereſt is connected with his, and in 
reſpect to the rights and titles then belonging to him; but it can have 


no effect in favour of third perſons ; becauſe, as to them, it is Res Pa 


inter alios, nor have they interpelled the party, who therefore con- 
tinues in the ſame ſtate, in regard to them, and their pretenſions, as 
if no action had been ſued. 


For the like reaſon, if a creditor aſſign part of his bond, the ce- 


dent uſing diligence for the remainder, or the aſſignee for the part 


aſſigned, will not interrupt the preſcription, as to the ſums for which 
no diligence is fued, more than if they were contained in a ſeparate 
bond; for, as the negative preſcription is grounded upon a peſump- 


tion of payment, doubtleſs the debtor might have paid the one, and 


e Feb. 17. 
1655. Butter, 
July 6.1671. 
MacCrae, 


4 Fount. 
Jaly 2 bo 
1699. E 
of Forfar. 
* N 1696. 
c. 9. 


ſtill be indebted in the other. 


Ix our old ſtatute, the creditor who uſes this interruption, is ſaid 
to Follow the obligation, and take Document (i. e. legal evidence) 
thereon. Tho regularly an action or ſuit interrupts for 40 years; yet, 
in Tome caſes, it muſt be wakened or inſiſted in within a certain li- 
mited time, as was already remarked, which, if omitted, the caſe is 
the ſame, as if action had not been ſued, the ſame being preſcribed. 
Aſummons libelled and executed is a following of the obligation, and 
proper document taken thereon; and conſequently, tho' it ſhould be 
allowed to fall, whereby the inſtance periſhes, yet regularly it would 
ſeem to be a ſufficient interruption, provided it was libelled when 
executed; for a blank ſummons can have no effect, ſince it does not 
relate to any particular claim. An act of continuation was formerly 
requiſite, in order to a citation for the ſecond diet of compearance, 
but a citation upon the firſt ſummons was ſufficient for interruption :. 
And now the citation to both diets being in virtue of the original ſum- 


„and therefore a new 
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55. If part of 
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mons libelled 
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ver called, 
interrupts ; 
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ruption pre- 
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leſs renewed 
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mons, it muſt have the like effect, as a ſecond citation would of old 


upon an act of continuation, which was never doubted to be a good 
interruption: however, ſuch fummons will loſe its effect as to inter- 
ruption, if not renewed within ſeven years after executing it; for 
the interruption, in ſuch caſe, preſcribes, according to the above 
quoted deciſion with reſpect to a reduction upon minority and leſi- 
on d. But if a ſtatute, in any particular inſtance, requires, that the 
action muſt not only be raiſed, but infiſted in, then the bare execut- 
ing the ſummons, without a judicial ſtep therein, will not do. This 
is the caſe of preſcription of tutor accounts, by the ſtatute*. 


Vor. II. JF Tno' 
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Tno' an executed ſummons, or a decree, labour under conſider- 
able defects, it will be ſufficient for interruption. Thus, an inform- 
al execution was ſuſtained to that effect; and a decree of poinding 
the ground was found a good interruption, notwithſtanding the he- 
ritor was not called. But, if the execution is intrinſically void, as 
not being before ſubſcribing witneſſes, or the like, it can be no in- 
terruption; becauſe the party was never cited in the ſenſe of law. And 
for this reaſon, ſummary regiſtration does not interrupt, tho it is a 
decreee, for it is done without citing the party, and fo is no document 
taken againſt him; but a charge to make payment, whether on a 
horning, or precept from an inferior judge, is effectual. A general 
charge to enter heir, regularly, does not interrupt ; becauſe com- 
monly it mentions no particular debt, but if it do, the caſe will alter ; 
for that, in effect, were an authoritative demand of the debt, and 
an inchoat diligence for recovery of the ſame, and conſequently a 
document in the ſenſe of the ſtatute 4, 5 


Tur preſcription of legal acts or diligences will not be interrupted 
by action upon the ground of debt, or any purſuit, that is not direct- 


whereon poſſeſſion is not attained, will preſcribe; unleſs an action of 
mails and duties, or ſome other ſuit upon it, is inſiſted in, within 40 
years of its date. And an inhibition will preſcribe within 40 years of 
the deeds in contravention of it, if reduction upon that head is not ſued 
within that time. And arreſtment will fall in five years after its date; 
tho', in all theſe caſes, the ground of debt had been inſiſted in, and 
preſerved by perſonal diligence*. IT | 


INHIBITION of tithes interrupts tacit relocation, as it does former 
uſe of payment, being in effect an authoritative demand, of the ipſa 
corpora of the tithes. But it may be doubted, how far it interrupts 
the poſitive preſcription of them, eſpecially where it is ſerved only in 


general at the church-door ; ſince that muſt be regulated by the ſta- 


tutes touching interruption of the preſcription of heritable rights a- 
bove related ; but the court found ſuch inhibition valid to interrupt 
the poſitive preſcription . However, the titular's proſecuting the 
inhibition, by entering to draw the tithes, or ſuing an action for the 
ſame, will undoubtedly be a good interruption, to all intents. 


REQUISITION upon a clauſe in a wadſet, or heritable bond, duly 
uſed, muſt operate interruption, as it hath conſiderable effects in 
law, being a demand of the debt authoriſed by the very conſtitution 


of the right. Premonition on the part of the debtor muſt be equally 


effectual to interrupt, being an acknowledgment of the debt, and a 
ſolemn offer of payment, in terms of the obligation. And for the 


ſame reaſon, proteſting of a bill of exchange for non-payment muſt 


interrupt preſcription of ſuch bill; for it is a demand warranted by 
law, in ſuch kind of obligations, and which is of no ſmall import- 
ance. But other extrajudicial demands, tho' by miſſive letters, can- 


not be regarded as documents taken on the debt, and therefore can- 
not interrupt the preſcription*®. - + 
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A obligation, by a third perſon, to pay all the debts in general, 
owing by a perſon ſpecially named to the creditor in ſuch general 
obligation, will not interrupt the preſcription of any of them; be- 
cauſe it is not an acknowledgment of any debt in particular, and fo 
is no document taken thereon ; and, for the fame reaſon, ſuch ob- 


ligation, by the debtor himſelf to the creditor, would not avail as an 
interruption. 


A GENERAL ſubmiſſion of all queſtions, claims and demands, will 
not interrupt as to any particular, unleſs it is made appear in a pro- 
per way, that a claim was entered upon it before the arbiters ; for o- 
therwiſe it cannot be more effectual than a blank ſummons executed, 


which, if not filled up, and judicially called within the 40 years, 
does not interrupt the long preſcription®. But where a ſubmiſſion is 


particular, or, upon a general ſubmiſſion, particular claims are en- 
tered before the arbiters, the preſcription, as to theſe particulars, is 
interrupted; in the ſame manner, as if they had been judicially claim- 
ed by action, even tho' no decree-arbitral ſhould follow on the ſub- 
miſſion; becauſe, by conſent of parties, the claims are made before 


arbiters, in place of judges, and conſequently the creditor is follow- 
ing out his obligation, 


Bur if the debts, or other claims entered before arbiters, were 


preſcribed before the ſubmiſſion, it cannot revive them ; and there- 


fore, if the ſubmiſſion breaks up, the party may ſtill plead preſcrip- 


tion, as if no ſubmiſſion had been; for, in that event, parties return 


to their rights, as they ſtood before the ſubmiſſion ; and the caſe is 
the ſame, as of an action intented upon a ground of debt, which was 


_ preſcribed before commencement of the ſuit. 


As interruption by diligence, againſt any of the co-obligants in an 
obligation, ſo partial payment by any of them will fave the obliga- 
tion from preſcribing as to all* ; becauſe the creditor thereby took 


document upon the obligation, which therefore he cannot be under- 


ſtood to relinquiſh, and conſequently all the debtors therein muſt 


remain bound, as if document had been taken againſt all; ſor the 


creditor who receives his intereſt from one of them, or was expect- 


ing payment, by diligence againſt one, had no reaſon to trouble the 
reſt. This is the caſe where the debtors are bound jointly and ſeve- 


rally; but, if they be only joint debtors, and not ſeverally liable for 
the whole debt, payment by one of them, of his proportion of the 
debt or intereſt, or diligence uſed againſt him, for his part, cannot 
ſave the obligation againſt the reſt from T becauſe they are 


as little concerned for one another, as if they were bound by ſeveral 
obligations. > 


Bur the ſtatute, in favour of cautioners, requires, that diligence 
muſt be done againſt them within ſeven years of the date of the ob- 
ligation, and otherwiſe declares them free of the debt: therefore, in 


this caſe, no diligence againſt the principal will fave the obligation 


as to the cautioner, as was before obſerved. Nor indeed will partial 
| payment, 


61. A general 
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66. The de- 
tention of an 
hypothec a 
kind of inter- 
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the detainer 
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pledge till the 
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mutual claim 
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claim from 


preſcribing. 
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rupts the 
preſcription 
of it. 
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payment, by the cautioner himſelf, within the ſeven years, continue 
the obligation againſt him thereafter, as ſhall appear preſently... 


Tux detaining of an hypothec in ſecurity of a debt is a kind of in- 


 terruption, or tacit claiming it: thus, a writer's account will not pre- 


ſcribe while he has his client's writings ; as neither will an artificer's 
wages while he retains the ſubjects, or part of them, whereon his 
labour was employed ; becauſe he mw lead the account by way of 
defence, which is perpetual, and preſcribes not : but the debt cannot 
be infiſted for by way of action, after expiration of the legal courſe 
of time, in reſpect of the preſcription *. The creditor can only then 
recover it by diſpoſing of the hypothec, which the judge-ordinary, 
upon proper application, will authoriſe, the perſon intereſted being 
always ſummoned to ſuch judicial fale, or roup of the pledge. 


Tux concurrence of a mutual debt will not — preſcription : 
thus, if I owe a bond to one, who 1s likewiſe my debtor in another, 
and his debt is ſaved from preſcribing, by minority of the heir or o- 
therwiſe, and the debt owing to me 1s preſcri 
debt became due by me, I cannot found compenſation upon that 


debt, againſt payment of the bond due by me, more than I could re- 


cover it by ſuit z becauſe the inſiſting upon compenſation is a recipro- 
cal demand, mutua petitio, which cannot be made on a bond that's 
preſcribed, whereby the debt becomes extinct, as if it had been diſ- 
charged, or never owing *. | 


THE intent of legal diligence is to make the right effectual by poſ- 


ſeſſion, payment, or ſecurity ; but if the debtor, of his own accord, 


own the other's claim, there is no occaſion to ſue for the fame. There- 
fore any deed from the debtor, importing an acknowledgment of the 
debt or claim, excludes preſcription as to the time preceeding its 


date, ſo that it muſt commence anew from the date of ſuch deed, 


importing the ſubſiſtence of the debt or claim: but a ſervant's atteſt- 
ing an account will not prevent the preſcription of it from running, 
tho' he was entruſted in the buſineſs ©, e | 


Bur a charter of adjudication, by a ſuperior, in obedience to a 


charge; or a precept, for receiving the heir purſuant to a charge, 


in conſequence of a retour, will not infer an homologation of the 
receiver's right; for the clauſe, ſalvuo jure, in favour of the ſuperior, 
expreſs or implied, will fave to him not only any poſitive right, but 
likewiſe all objections competent to him, as before 
deeds, the ſame being in obedience. Therefore, if the right adjudg- 
ed, or wherein the heir is entered, was an annualrent, or wadſet 
holden of the debtor, it may ſeem that ſuch charter or precept will 
not take off or exclude preſcription ; for they are only granted, in 
order that the progreſs may be completed, but are not documents 
toward payment or ſecurity of the debt, or acknowledgment of the 
ſame; but the debtor ought to proteſt, that he does it only to that effect. 


PAYMENT of any part of the debt, principal or intereſt, interrupts 
preſcription of the whole, as above ; becauſe thereby the debt is 
= owned, 


after the mutual 


granting thoſe 
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owned, and preſcription, being founded on a preſumed payment of 


the debt, is excluded by ſuch deed; but the vouchers of payment 
being in the debtor's hands, the creditor is not ſecure, after * years 
of preſcription are run: therefore, to evite ſuch danger, he ought 
to take a declaration from the debtor that he had made ſuch pay- 
ments, and got receipts and diſcharges thereon. This was frequent 
with the Romans, and is recommended for preventing the defence 
of preſcription, in caſe the debtor, or his heir, ſhould loſe or abſtract 
the diſcharges, and deny the payments. Such declaration, granted 
by the debtor to the creditor, in relation to partial payments, was 
called Antapocha *, i. e. a counter-writing from the debtor, acknow- 
ledging the payment made by him, and his receiving a diſcharge ac- 
cordingly, and is an expedient adviſable to be followed, in order to 
prevent the above danger. | | | | 


Ir one have an infeftment of annualrent upon two tenements, and 
receive his intereſt out of one of them, the heritor of the other can- 
not plead either negative or poſitive preſcription againſt him ; becauſe 
his debt being ſaved is a burthen upon the whole ſubject on which 
it is conſtituted, The caſe is different in an adjudication perfected 
by infeftment ; for the creditor's poſſeſſing part of the ſubject, dur- 
ing the years of preſcription, and uſing no diligence as to the reſt, 
acquires only right to the lands he poſſeſſes. The heritor obtains an 


immunity from the incumbrance by the poſitive preſcription, and the 
adjudger loſes his right by the negative: it is præſumptio Juris et de | 


b july 10. 
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bet. 
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de reg. juris. 


jure, after the preſcription is run, that the creditor accepted the lands 


he poſſeſſes in full of his claim. 


Bur partial payment concerns only the interruption of the long 
preſcription, founded on the creditor's dereliction of his claim, which 
1s taken off by his receiving part of the debt. But as to the ſhort 


preſcriptions, that cut off only the creditor's mean of proof by wit- 


neſſes, partial payments, within the time of preſcription, can have 
no effect to interrupt it, but rather fortifies the ſame; for it is founded 
on the preſumption of payment of the whole debt, which can onl 
be excluded by writing, or oath of the debtor, that the ſame is till 
owing *; but, in the long preſcription, the preſumption of payment 
is juris et de jure, excluding all probation to the contrary. 


Tus ſeptennial preſcription of cautionries is of a ſingular nature. 
It is a limitation of the action, and not founded on a preſumption of 


payment within the ſeven years: however, partial payment within 


that time will not bar it ; for the ſeven years, being the time limited 
by ſtatute, within which the action muſt be brought, and the cauti- 
oner otherwiſe declared free, he cannot be fixed for the remainder, 
which, being {till due only by a cautionary obligation, is within the 


ſtatute, and ſo muſt be thereby cut off; in the ſame manner as the 


whole obligation would, had it remained entire, by the rule of law 


and nature, that in toto et pars continetur *, a part is contained in the 
whole. 


Tus limitation of the action and ground of debt, being, by a pub- 


lic law, made for the common good, to prevent the great prejudice, 
Vol. II. 2 2 
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and frequently the ruin of families, incurred by perſons too eaſily en- 
gaging in cautionries, cannot be diſpenſed with by the party *, as a- 
ore And, for the ſame reaſon, it may ſeem, that a promiſe of pay- 
ment, within the ſeven years, ought not to exclude the benefit of 
the ſtatute. The court of ſeſſion moſt juſtly found, that ſuch promiſe 
by the cautioner's miſſive letter had "in effect, that the preſcription 


did only run from the date of the letter. If ſuch promiſe were an 


interruption in the proper ſenſe, it ſhould fave the obligation for 40 


years thereafter, which is the caſe of all interruptions, unleſs it is o—- 


therwiſe provided by ſtatute. But the promiſe by the miſſive letter 
was 4 new cautionary obligation, and therefore behoved to ſubſiſt for 
ſeven years, in terms of the ſtatute, and no longer. | 


Tacir Relocation is a joint deed of the poſſeſſor and letter, im- 
plicitly acquieſcing to the continuance of the ſet, and excludes all title 
of property in the poſſeſſor; ſo that, the poſſeſſion having begun upon 
a tack, he cannot invert the title of his poſſeſſion, and, by a right 
from another, exclude him from whom he had the roflfiion : but 


tacit relocation, and interverſion of poſſeſſion, is no good objection, 


after the courſe of the long preſcription, by poſſeſſion upon a title of 
property, is run, as I obferyed already, in caſe the antient letter 
claimed no right, nor the poſſeſſor acknowledged him during that 


| ſpace e: therefore the poſitive preſcription, upon ſuch title of pro- 
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perty, will perfectly ſecure the poſſeſſor, notwithſtanding a tack, of 1677. Grant: 


which the term was expired before commencement of the preſcrip- 
tion. The caſe is more difficult, if the tack was not expire 
would ſeem, that as there can be no doubt where the beritable title 
proceeds from the letter, ſo, in the caſe of its being acquired from 


another author, the old tack, whereupon no claim was made during 


the long preſcription, would be cut off, and aritiquated by the nega- 
tive preſcription, and the poſſeſſor would acquire the property of the 
lands by the poſitive preſcription, to which an interverſion of the poſ- 


ſeſſion cannot be objected. 


2 SECTION VII. Preſeription how far juſtifiable. | ; 


' PRESCRIPTION is the great ſecurity to people in their rights and 
poſſeſſions ; without it no perſon could almoſt call any thing his own, 
nor be ſafe againſt claims that were not heard of perhaps for hundreds 
of years. Wherefore it is juſtly obſerved by the Roman lawier, that 
preſcription was introduced for the public good, that mens proper- 
ties might not be always at an uncertainty ; Bono publico uſucapio in- 
troducta eft, (ſays Gaius) ne fere ſemper dominia incerta efſent*%. Pre- 
ſcription, as it is a neceſſary remedy for aſcertaining mens rights, ſo 


it is founded on natural equity. The preſumption is, that one, who 


poſſeſſes for a long courſe of time, poſſeſſes by a juſt right; and that 
the old proprietor was duly denuded. And that one who ceaſes to 
make uſe of his right, for a long term of years, has renounced it; or 
that there was nothing truly due to him : and the law has rendred 
this Praſumptio jurts et de jure, and thereupon transfers the right from 
the former owner, or creditor, to the preſcriber. Wherefore the in- 
ſpired judge of Iſrael, of old, upon this ground juſtly made anſwer 


to the claim of the children of Ammon, of a tract of ground that had 


been 


: but it 
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red to the other. Vea, the moſt learned of the canoniſts are of opi- 
nion, that the former owner cannot, in point of conſcience, inter- 
 meddle with the thing, which, after the preſcription, is become an- 
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been long poſſeſſed by the Iſraelites, 
time? Thus, preſcription, in general, is founded in the nature of 
things, and conducive to the peace of mankind ; but as to the time 
for completing it, no certain rule is fixed by the law of nature. 
Therefore the preciſe time, or number of years in which preſcription, 
ſhall be accompliſhed, is introduced by poſitive law, and varies in dif- 
ferent countries, and is ſubject to the arbitrary rules preſcribed by 
their reſpective laws. NT . 


Wuxkx the right, or ground of debt, is wholly cut off, as the 
cafe is in the long preſcription, the other party may, without im- 
peaching his conſcience, take the benefit, in the ſame manner as if 
the former proprietor or creditor had relinquiſhed or renounced their 
pretenſions; becauſe the right is diſcharged and extinguiſhed by the 

ublic law, to which all our rights are ſubject. And therefore it is 
abſurd to term preſcription an Impious defence, fince it is equally juſt 


and reaſonable, as the other laws inſtituted for the good of the com- 


mon-wealth. 


WHEREFORE the party who has acquired a right by the long pre- 
ſcription, or liberation thereby from an obligation, may, in point of 
confcience, hold the property of ſuch thing from the former owner, 
or plead an immunity from the debt. And this follows of courſe from 
the premiſes : for the former owner or creditor, after the preſcription 
is accompliſhed, loſe their right, which, by a juſt law, is transfer- 


other's. It is a ES from the above rule, that courts of e- 
quity, and arbiters, oughtto regard preſcription as much as the courts 
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of law ; becauſe otherwiſe, under pretence of equity, they would be 


guilty of injuftice. 


Bur if, during the courſe of preſcription, the poſſeſſor or preſcrib- 
er come to know who is the true owner, or that the debt is juſt, 
from which he thereafter preſcribes a liberation, I conceive that, in 
point of conſcience, or in foro interiori, he ought not to plead it ac- 
cording to the juſt opinion of the canoniſts ©; for tho', by the civil 
law, the ſuperveening mala fides of the poſſeſſor did not hinder the 
uſucapion or preſcription to proceed *, 1 


after his effects timely, yet one cannot, with a good conſcience, de- 


tain from another what is his; and, before accompliſhment of 


the preſcription, the law does not transfer the property to the poſſeſ- 
for. Therefore, in this reſpe&, the canon law, which requires bone 


fides throughout the whole courſe of preſciption , ſeems to have im- 


proved upon the civil law that makes it neceſſary only at the com- 


J roceed*, for preventing law-ſuits, and 
for puniſhment of the negligence of the proprietor that does not look 
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mencement. We make no enquiry into the party's bona fides, but 


only require a juſt title, and the courſe of 40 years poſſeſſion. But 
that does not hinder one from being guilty before Gop, and, in point 
of conſcience, if he detains from the owner what is his, after he 
knew that to be the caſe, and before the law transfers the be es 

him 
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him the preſcriber, which is not done till the whole time limited is 


elapſed. | 

WutxE the ground of debt is not cut off by preſcription, but only 
the mean of proof by witneſſes is excluded, the debtor cannot honeſt- 
ly take the benefit, if he knows the debt to be ſtill owing ; becauſe 
the law does not diſcharge him of the debt, but only ſecures him a- 
gainſt the danger of a groundleſs claim, by not admitting of a proof 
by teſtimony of witneſſes, after a certain number of years ; and there- 
fore, tho' the creditor ſhould not infiſt for his oath, yet he 7 as 
an honeſt man, to make payment; for otherwiſe he defrauds the cre- 


ditor of his money. 
1 1 of England, in relation to the Premiſes. | 


right; but, in form of pleading, one cannot make a title to land by 
preſcription, but only to rent or profit out of land :. Which is other- 
wiſe by our law, as above. T 


PRESCRIPTION therefore in England is always applied to incorpo- 
real inheritances, and relates to fee-ſimple ; as where one, and thoſe 
in whoſe right he comes, time out of mind, ſeized of ſuch a ma- 
nor, have always had common of paſture, as appertaining thereto, 


in another manor b. And, in the common law, is underſtood of poſ- 


ſeſſion time out of mind; ſo that 40 years poſſeſſion will not avail, 
if the commencement is within memory, and can be proved. And 
it is a common caſe in chancery, that where a man has uſed to have 
a rent out of ſuch a manor, time out of mind, but knows not by 
whom he has it, or what kind of rent it is, whether rent-ſervice, &c. 
if it be detained, he may ſue for the ſame there, and obtain it. And 
nothing can be prefcribed for, that cannot be gained by grant ; for 
the law allows preſcription only to ſupply the loſs of a grant . 


Our law would not ſuſtain any rent- charge upon lands, without 
a lawful title in writing, which no length of time could ſupply ; and, 


giſtred; and if it were otherwiſe, the ſecurity by our records might 


CusToMm is ſomewhat different from preſcription, and is local in 
ſome manor, or other place, and not alleged in any perſon, as © that 


all the copyholders in ſuch manor have, time out of mind, uſed 


common of paſture, in ſuch a waſte of the lord, parcel of the 
x: manor.” I have already diſcourſed of ſuch preſcription and cu- 
om *. | . 


Tux negative preſcription of actions, is called in England a Limi- 
tation of them, vig. to a certain time, within which an action may 
be brought. The limitation of a writ of right is 60 years, next before 
the teſt of the writ, by ſtatute : which likewiſe ſets forth the limita- 
tion of other actions, to 50, 40, or 30 years f. But with us, ſuch ac- 
tions muſt be brought within 40 years; that being the general rule 

| fixed 


By the law of England, lon g poſſeſſion is the beſt evidence of 
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fixed by ſtatute, but the years of minority of the party claiming are 
not counted. 


ALL writs of Formedon in deſcender, remainder or reverter, for 


recovering the eſtate of one's anceſtor, muſt be ſued within 20 years, 
after the title accruing, otherwiſe ſuch title ſhall for ever be barred, 
and all perſons having any right or title of entry into any lands, muſt 


enter within 20 years after the title accrued: but the titles of any in- 


fant, woman- covert, or non compos, impriſoned, or beyond ſeas, are 
ſaved, if they commence their ſuits within 20 years after ſuch imper- 


fection is removed *®, With us, any perſon may ſerve heir to his an- 


ceſtor at any time, and recover the inheritance, provided no other 
was ſerved heir to the ſame perſon; for, if ſuch ſervice is not brought 
under challenge by the righteous heir, within 20 years, he is cut 


off for ever; but the years of minority, or while the true heir was 
beyond ſeas, are not counted, | 


By the ſtatute of James I. above referred to, likewiſe a limitation 


of 33 actions is introduced. Thus, all actions upon the Caſe, 


(other than for ſlander) actions of account, (other than what con- 
cerns merchandiſe between merchant and merchant) actions of treſ- 
paſs, Quare clauſum fregit, debt upon lending or contract without 
ſpecialty, for arrearages of rent, actions of detinue, trover and re- 


plevin, ſhall be commenced within ſix years after the cauſe of action, 
and not after. ” 


ALL actions of treſpaſs, aſſault, menace, battery, wounding and 


impriſonment, ſhall be commenced within four years after the cauſe 


of action, and not after. All actions of the Caſe, for injurious words, 
ſhall be commenced within two years of the words ſpoken, and not 


after; but the right of infants, &c. is ſaved in the ſame manner, as 
above. 


THe ground of action is cut off by this ſtatute, where the limita- 
tion takes place. But with us, in ſuch ſhort preſcriptions, the mean 
of proof only by witneſſes is excluded, and the party may ſtill prove 
his debt by the defender's oath, that the ſame is owing. Many of 
theſe actions preſcribe in five years, and after they are commenced, 
preſcribe ſtill with us, unleſs they are wakened. every five years, 
Which does not appear to be the caſe in England. 


BiLLs of exchange, and promiſſory notes, fall under the foreſaid 
ſtatute of limitation, and are limited to fix years. But we have no 
other rule for the preſcription of them, than the long preſcription of 
40 years; which is inconvenient, and therefore our judges do not 
ſuſtain action upon them, if they have lain over for a long courſe of 
time, as 20 years, unleſs the debt is proved to be owing by the party's 


England, which, it is not doubted, will paſs into a law. 


 AcT1ons of account, by our law, preſcribe within three years af- 
ter the laſt article, and which takes place, even as to merchants ac- 
Aaa 
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tends not to 
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ther claims 
ſounded on 
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to ſuits in 
equity, nor 
to rights of 
advowſons. 
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counts. And, by the ſtatute in England, if the account is ſtated and 
cloſed, the time of limitation runs thereafter. 


Wr have no expreſs preſcription of actions of treſpaſs, aſſault, 
battery or wounding, unleſs the ſame could be comprehended under 


the words, And others of that nature, ſubjoined to the triennial pre- 


ſcription of ſpuilies and ejections in the ſtatute “. 


By the law of England, there is no limitation as to actions upon 


bonds, by ſtatute ; but, notwithſtanding, if there is no ſuit upon a 


P. 1579. 
c. 81. 


bond for 20 years, or intereſt paid during that time, the plea of Sol- 


vit ad diem will be good, unleſs ſome reaſonable cauſe be ſhown for 
ſo long forbearance; for otherwiſe the preſumption, that ſuch bond 
has been paid, will take place®, | 


* SuiT in chancery is denied, upon old deeds or ſecurities ſleeping 
for 40 years; and even a ſhorter time will be ſuſtained to cut off the 


o Vin (lengtli 
of time) p. 5 2. 


claim. Thus, a bill in chancery for the remainder of purchaſe- 


money, after 33 years, and no ſuit for it before, but the land peace- 


ably enjoyed, Was diſmiſſed, and no relief granted. One barred at 
common law, by the ſtatute of limitation, can have no remedy in 
chancery % | | 


Taz ſtatute of limitation is not extended to a demand of tithes; 


becauſe isis founded upon act of parliament, or to any other debt fo 


founded; for all the actions that it limits, are ſuits at common law. 
And for this reaſon likewiſe it does not concern a ſuit in equity, upon 
a truſt before the court of chancery . Nor are aQions of guare impe- 
dit, or an aſſize of Dareine preſentment, within the ſtatute of Hen- 
ry VIIIF, for ſuch concern the maintaining advowſons, by preſenta- 
tion of a clerk to a void benefice, and the incumbent may live be- 


yond the time mentioned in the ſtatutes, 


THis laſt may be of uſe, in conſidering the caſe with us of the 


EY AE ws of a right of patronage, which, from the reaſon of the 


15. Forbeat- 
ance for 20 


yon a good 


ar in equity, 
againſt open 
accounts of 
merchants. 


16. Actions 
upon an A- 
ward, tho' by 
parol, for le- 
gacies, or for 
arrearages of 


AW 


of England, may ſeem not capable of falling under the negative 


© Tbid. $6, 


"21 James J. 


e Vin, (limi- 


tation) p. 


108, &c. 
f 32 Hf. VIII. 


8 Vin. ibid. 
p. 157. 


preſcription of 40 years; as it may likewiſe not be the ſubject of the 


poſitive preſcription ; but it is otherwiſe, of which I have diſcourſed 
fully in the proper place h. | 


AccounTs among merchants not cloſed, or open accounts, are an 
exception from the ſtatute of limitation, ſo that action is good for 
the ſame after expiration of ſix years; but, if there is a forbearance 
of ſuit for the ſame for 20 years, it will be a good bar in equity; for 
ſuch accounts are underſtood to be deſerted i. With us, after three 


years diſcontinuance, open accounts preſcribe by a preſumed deſer- 


tion, and are then only effectual, upon proving, by the defender's 
oath or writing, that the ſame are ſtill owing. 


AcTronsupon an Award or arbitrement, tho” on a parol-ſubmiſſion, 
are not within the ſtatute of limitation, not being founded on an 
lending or contract. And, for the ſame reaſon, neither is a debt due 
by will, or a legacy barred by that ſtatute : and, tho' arrearages of 

| rent 


h Sup. tit. 8. 
9891. 


110. 


a Vin. ibid, 


b Vin. ibid. 
111. 


and 5 Ann. 


4 Vin. ibid, 
116. 123. 


e Ibid. 118. 


e Ibid. p.118, 
&c. | 
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rent are mentioned, as within it, yet, as to theſe, it is conſtrued to 
extend only to rent reſerved upon a leaſe-parol, and not upon a leaſe 
in writing“. As to this laſt, our preſcription of rents extends to ar- 
rears on a leaſe in writing, as well as upon a verbal one. 


As the judgment of a foreign court is conſidered, in the law of 
England, as a fimple contract-debt only, and. muſt be. tried in the 


ſame manner as ſuch contract, ſo the ſtatute of limitation takes place 


againſt the ſameb. 


Tur ſtatute. of limitation is prevented, by the defendant's being 
beyond ſeas, as well as by the plaintiff's abſence out of the kingdom; 
ſo that, during ſuch impediment, the time is not computed*, And, 
when the debt is conditional, the time does. not commence till ex- 
iſtence of the condition, or where it is payable at a future day. And 
in ſuch the plea muſt not be, (Non afſumpfit infra ſex annos that 
the debt was not contracted within fix years, but, (Cauſe actionis non 
accrevit infra ſex annos that the cauſe of action did not accrue with- 
in the fix years l. But a note payable on demand is a preſent debt, 
and the ſtatute immediately takes place before any demand made. It 
is otherwiſe, where the debt is to ariſe on a collateral act to be done, 
which will create no debt till demand *, 


IT is faid by ſome, that the bare owning the debt within the fix 
years, without any actual promiſe, is ſufficient, but that, after the fix 
years, an actual promiſe is neceſſary to bring the caſe out of the ſta- 
tute. But it is acknowledged on all hands, that a new promiſe, whe- 
ther before or after the expiring of the ſix years, will ſubject the par- 
ty, unleſs the limitation is anew incurred by a fix years forbearance, 


after ſuch promiſef. | | 


Ir a debtor, in debts cut off by the ſtatute of limitation, directs by 


will The payment of all his debts in general,” this revives the debts 
ſo barred, and his executors muſt pay the ſame ; for the ſtatute is not 
an extinguiſhment of the debt, but the ſame is {till ſubſiſting in con- 
{cience ; and a promiſe, in ſuch caſe, is not to be conſidered as a 
new one, but as a recontinuance of the old. Yea, the executor's 
putting out an advertiſement in the Gazette, That all perſons, who 
<« had any debt owing them from the teſtator, ſhould come to him 
ce and make them out, and the ſame ſhould be paid,” was found 
good to ſubject him to the debts barred by the ſtatute s, | 


I HAve obſerved above, that, by our law, the ſhort preſcriptions, 
as of bargains about moveables, &c. do not cut off the debt, but 
only exclude the mean of proof by witneſſes, ſo that the party may 
ſtill be ſubjected, upon a proof by his oath, that the debt is owing. 


Whereas, by the law of England, debts, barred by the ſtatute of limi- 


tation, cannot be recovered in equity before the court of chancery, 


where the defendant makes anſwer upon oath, more than at com- 


mon law. And conſequently, tho ſuch debt is faid to ſubſiſt in con- 
ſcience, the meaning can only be, that a conſcientious debtor will 


pay it, and that this is a ſufficient conſideration to ſupport a promiſe. 


of payment from being regarded as a nude contract. But ſuch promiſe 
n | with 


rent, upon a 
leaſe in vrit- 
ing, not bar- 
red by the 

ſtatute of li- 


mitation. 


17. The ſta- 
tute of limi- 
tation good 
againſt the 
judgments of 
a foreign 
court, 

18, While 
the plaintiff 
or defendant 
is beyond 
ſea, or while 
the condition 
is pendant, 
the term of 
limitation 
does not run. 


19. How far 
owning the 
debt, or pro- 
miſe of pay- 
ment within 
the ſix years, 
or after, will 
ſubject the 


Party. 


20. Debts 
cut off by 


the ſtatute of | 


limitation, 
underſtood 
{till to be 
ſubſiſting in 
conſcience. 


21. In what 


ſenſe are 
debts, cut off 
by the ſtatute 
of limitation, 
ſaid to ſub- 
ſiſt in con- 
ſcience. 
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juſtice open. 


25. How far 
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cluded by 
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with us would be of little or no effect, ſince it could only be proved 


by the party's oath, who, in ſuch caſe, might qualify his oath, that 


the debt accordingly was paid, whereof he needed no other proof 
than the quality of his wel ; nor could ſuch promiſe, and much leſs 
a general burthen of debts, or an advertiſement by the executors, 
make way for a proof by witneſſes, of debts that had fallen under 
the ſhort preſcription. | 


Ovs ſtatute, limiting cautionary obligations to ſeven years, is of a 
ſingular nature; and it may be doubted, whether a promiſe by word 
or writing, either before or after the ſeven years are expired, will 
ſubject the cautioner? For anſwer, I have ſhown in the foregoing 
title, that ſuch promiſe ſhould bind the party for ſeven years after 


the promiſe, as being a recontinuance of the former obligation; in 


the ſame manner as by the law of England above mentioned, in the 
caſe of debts barred by the ſtatute of limitation. 


PoevLAR actions, by the law of England, preſcribe in two years, 
as to the king's intereſt in the forfeiture, and in one year as to the 
proſecutor's*, which takes place only, where no time is limited in the 
acts impoſing the penalties. This rule muſt likewiſe hold with us, 
as to Britiſh ſtatutes enacting penalties, but mentioning no time with- 
in which the action for the ſame is limited. If an information be 


135 Eliz. c. 5. 


brought after the year, on ſuch penal ſtatute, which gives one moiety 


to the informer, and the other to the king, it is naught only as to 
the informer. But the party grieved is not within ch 

ſuch limitation, as to his intereſt, but may ſue in the ſame manner 
as before b. . | | 


Tur ſtatute of limitation James I. 1s a good plea, not only in 


e reſtraint of 


b Bac. new 
abr. (limita» 
tion) 505. 


courts of law, but likewiſe in a court of equity, but is not in the 


court of admiralty ; only actions there for ſeamens wages muſt, by 
ſpecial ſtatute, be ſued within fix years, next after the cauſe of acti- 
on ſhall accrue, and not after*. Nor is it a good plea in a ſpiritual 
court; but this rule muſt be limited to caſes, where the court of ad- 
miralty, and ſpiritual court, proceed according to their own rules, 
and in matters in which they have cognizance . 


Ir is no plea to avoid the bar of the ſtatute of limitation, that there 
were no courts, or that the courts of juſtice were ſhut *. And there- 


fore a ſpecial ſtatute was neceſſary, at the revolution, to declare, that 


the time between the 12th December 1688, when king James de- 
parted, till 12th March thereafter, that king William aſſumed the 
government, ſhould not be accounted any part of the time, within 


which any perſon, by virtue of the ſtatute of limitation, might bring 
his action. . 


Ir is a general rule in the law of England, founded in the royal 
prerogative, Qyod nullum tempus occurrit domino regi. And therefore 
the general acts of limitation do not extend to hims ; ſo that, unleſs 
the king be ſpecially mentioned to be concluded by the limitation, 
it doth not concern him. The ſame rule obtained in ſtatutes with 
us, relating to preſcription, whether the poſitive®, or negative i. 
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BOOK III. 
Tranſmiſſion of Rights PERSONAL and REAL. 


2 


HAVE diſcuſſed rights both perſonal and real, as to their con- 
1 ſtitution and diſſolution. I now proceed, according to the me- 

thod propoſed in the entry, to the Tranſmiſſion of them, either 
among the living, and by deeds inter vi vos. viz. the conveyance of 
them from one to another, executed by the will of the party; or from 
the ſubjects to the king, by Confiſcations; or from the dead to the liv- 
ing, by Teſtamentary Settlements and Legal Succeſſion. Of all which 
I am to diſcourſe in this book; and ſhall conclude it with the variati- 
ons made in our feudal holdings and juriſdictions, by the late ſtatutes, 
greatly to the advantage of this country. | 


. . 
A gnations and Arreſiments. 
SecT1on I. Aſignations, or Aſſignments. 


RANSMISSION of rights among the living is accompliſhed 
T by Aſſignations and Diſpoſitions. In the general ſenſe, Aſ- 
ſignation or Aſſignment is applicable to real as well as perſonal 
rights, but more particularly to perſonal ; as the term Diſpoſition 
(of which I am to diſcourſe in the next title) is proper to real 
rights, either of moveable or heritable ſubjects, but more eſpecially 
is applied to heritage. This diſtinction is moſt conſpicuous in rights 
proceeding from the king ; for moveables and perſonal rights, that 
are conveyed by aſſignation, paſs under the privy ſeal ; but heritable 
rights, which are the proper ſubject of diſpoſitions, paſſed, before the 


Vol. II. B b b union, 


l. Diſpoſition, 
proper to re- 
al rights, and 
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to perſonal. 


— 


_ — — — - wo = — = 
— — — 
= —— — = r = * 5 5 — b Z LCD - AT 
— — — — — ht l — 
— — r Y 4 - — a „ _ _-- = 8 2 = 2 
— — —— — —— b = 2 = EE _ — 755 5 = - 
— —— - — — b — — 3 —_ 8 
. —— — 2 — 5 = —_— 
5 = — 2 = A — — a 
r — —— = — - - 
— - X - _ — \ 
=: — 


— — — — — — 
— Pa * <a 
— 
— — 


—— — — — ͥ́ꝓT'—M — — — 


dic — — 


190 An Inſtitute of the Laws of ScoTLANnD. Book III. 


union, under the great ſeal *, and now under the ſeal that came in 
place of it for Scotland. 


2. Aſignati- Asg$1GNATIONS are either by the deeds of parties, and this is what 
5 is commonly underſtood by an aſſignation; or by the decree of the 
of the party, judge, whereby he decrees the _ of goods, or moveable ſums of 
decree of the the debtor, to belong to the creditor, who had affected the ſame by 
1 — arreſtment: this is called a Decree of Furthcoming. By act of 
the law, executors are, in a manner, aſſignees to the effects con- 

firmed; as a husband is likewiſe to the moveables of the wife, by his 

jus mariti. An aſſignation, in the ordinary ſenſe, 1s © a deed, whereby 

ce one makes over any perſonal right belonging to him in favour of an- 

ce other; the granter of the right is termed the Aſſigner or Cedent, 


the Receiver, the Affignee or Ceſſioner. | 


3. Aſſignati- AS$IGNATIONS, extrajudicially made by the deeds of parties, are 


ons, either either Voluntary or Neceſſary: the firſt are ſuch as proceed from the 


luntary or we fr 1 
aer wth free will of the granter. The other, where the party is compellable 


— of in law to make them; as creditors receiving 2 out of the price 
18 . ; 
convey their debts or diligences to the purchaſer, with abſolute war- 
randice, to the amount of the ſums they receive, for the ſecurity of 
his purchaſe ; or, obtaining payment from a cautioner, muſt conve 


a P. 1672. 
Co 7. et ibid, 
MacKenzie. 


their debts to him, for his relief againſt the principal debtor, and pro- 


portionably againſt the co-cautioners. Of the like kind is the caſe of 
| a creditor who has a preſerable debt upon a ſubject whereon another 
has a ſecondary ſecurity : the creditor preferred muſt convey his debt, 
and other ſecurities he has on ſeparate fubjects, to the creditor poſt- 
poned,. for his relief, he being only acceffarily liable to the debt, and, 
in effect, is purchaſer of it; and therefore, according to the rule laid 
down in the civil law, he is intitted to a conveyance thereof, and of 
all ſecurities in the creditor's perſon for the fame debt, as I have 
largely ſhown elſewhere . : | 


4. Who may « ALL perſons who have the free adminiſtration of their own, or o- 
grant age. ther perſons effects, may grant affignations of the ſame ; but in the 
caſe of tutors Caſe of a tutor, or curator aſſigning a debt due to him by the minor, 


aſſigning the aſſignee may be excluded, till he render an account of his admini- 


debts due to 


the pupils, tration; but the aſſignee may inſtantly oblige the minor to ſtate his 
and of per- accounts, or remove the objection, by finding caution to the minor for 
_ at tie the balance, if any ſhall be found due to him by the cedent the tu- 
afipnations> tor, after adjuſting the accounts“, as I have obferved in another 
place *. This is peculiar to the caſe of minors, and does not extend 

to aſſignations granted by factors or other adminiſtrators, of debts due 

to them by their conſtituents; for ſuch affignee ſhall obtain decree for 

the fame, unleſs a ground of compenſation be proved on the part of 

the conſtituent againſt the factor; as in the common caſe among 

other perſons l. One under civil rebellion, or outtawry, by lying at 

the horn, may validly aſſign ſuch rights as fall not under the eſcheat ; 

becauſe, as to thoſe, the donatary has no intereſt, and the ſtatute, 

which prohibits aſſignations by fuch perfons, only. concerns the fisk's 
tereſt”. Nor can a tutor affign his pupil's effects for payment of 

his own debts i, that being an act of mal-adminiftration ; nor indeed 

1 hs has 
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has he regularly power to aſſign, but only to uplift the debts due to 
the pupil, as I have obſerved in the title above referred to. 


ALI perſons may receive. affignations that are not diſabled : thus, 
members of the college of juſtice, or of any other court, by ſpecial 
ſtatute are prohibited to buy lands, or other ſubjects depending in ſuit, 
on pain of deprivation*. A dependence is, after ſummons is execut- 
ed, tilldecree is recovered ; or, if thereafter the ſame is ſuſpended, it 
becomes again a dependence from the time of raifing the ſuſpenſion, 
till it is diſcuſſed. | | 185 


Tux aſſignation is not completed by executing and delivering it to 
the aſſignee, but it muſt likewiſe be intimated to the debtor, till which 
is done, the cedent is not underſtood in our law to be denuded. Inti- 
mation of an aſſignation, is © the aflignee's giving notice of his right 
to the debtor,” which regularly ought to be done, by cauſing read it 
to him, and thereon proteſting, that the debtor may not pay the debt 
to any other, upon which he muſt take inſtruments, in the hands 
of a notary, before two witneſſes, who muſt ſign the inſtrument 
when extended by the notary. Any onerous deed, executed by the 
cedent before intimation, will prejudice the aſſignee, and a ſecond 
aſſignation, for a valuable conſideration, firſt intimated, will be pre- 


ferable. And an arreſtment, uſed in the debtor's hands; or, in caſe 


of the cedent's death, another confirming the debt aſſigned, as exe- 


cutor creditor to him, will exclude the aſſignee, whole aſſignation 


was not intimated before the arreſtment or confirmation ꝰ; the one 
being an Authoritive, and the other a Judicial Act, needing no inti- 
mation. | 


AS$IGNATIONS, duly intimated, denude the cedent of all right 
that ſtood in his perſon, and collateral ſecurities paſs therewith, tho' 


not ſpecially mentioned * When a debtor makes his creditor aſſig- 


nee to a bond, and cauſes it to be intimated, yet, if he retain the 
writings in his own hand, he is not underſtood diveſted, fince the 
aſſignation is ſtill in his power, and which he may deſtroy * The 
caſe is otherwiſe of a bond taken by a debtor in the name of his cre- 
ditor * ; for then the only right to the bond is in the perſon of the 
creditor, and cannot be vacated without deſtroying the bond and tak- 
ing a new one, which cannot be done to the prejudice of the credi- 
tor, in whom the right is veſted. 8 


WHERE the right aſſigned is only a perſonal obligation, for a ſum 
of money or the like, it paſſes in the ſame manner qualified, as it 
was in the cedent ; and therefore diſcharges, receipts, or even back- 
bonds by the cedent, or other exceptions againſt him, will affect the 
right in prejudice of the aflignee, qui utitur jure autoris ', and in this 
reſpect the rule in the civil law, Non debeo melioris conditionis eſſe quam 
autor meus b, That I cannot be in a better cafe than my author, takes 
place, tho' it does not univerſally hold in our law, as ſhall afterwards 
appear. And, for the ſame reaſon, if the ſecond aſſignation be gratu- 
itous, tho' firſt intimated, it muſt yield preference to the firſt ; for the 
objection that lay againſt the cedent, of granting double rights“, is 


good againſt the ſecond gratuitous affignee, without diſtinction whe- 


ther 
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ther the firſt aſſignation was gratuitous or not, ſince the firſt aſſignee 


is creditor to the cedent, by the expreſs or implied warrandice in the 
right *; and no creditor can be prejudiced by a ſubſequent gratuitous 
deed, in relation to the ſame ſubject, which is manifeſtly frau- 
dulent. | 


A aſſignation to an incomplete real right, or rather a perſonal 
right of lands, as to a diſpoſition before infeftment taken by the diſ- 
ponee, is not perfected by intimation, for whieh there are not pro- 
per terms. It is only the aſſignee's completing the feudal right of the 
lands in his own perſon, that can effectually denude the diſponee. 
And therefore a ſecond aſſignee, firſt infeft on the diſpoſition aſſign- 
ed, is preferable to the prior aſſignee who did not obtain himſelf in- 
feft thereon b. If it were otherwiſe, our land-rights would be 
rendered quite unſecure : for the purchaſer, on the faith of the re- 
cords from one who ſtands infeft, would not be ſafe, unleſs, in the 
caſe ſuppoſed, his author's infeftment were preferable to the firſt aſ- 
ſignation. And the caſe is the ſame as to any backbond granted by the 
party having a perſonal right to lands, that the ſame would not be re- 
garded, in a queſtion with a party who acquires right to the perſon- 


al deed or diſpoſition, and perfects the ſame by infeftment in his own 
perſon. The ſame rule will hold in the caſe of an adjudger of ſuch 


perſonal right, completing the ſame in his perſon by charter and ſei- 
ſin, in competition with a prior aſſignation to the ſame, whoſe right 


* July 15. 
1575. Alex- 
ander. 


b June 26, 
1676.Brown. 
June 27. 
1737. Bell 
eontra Garth - 
ſhore, 


remained ſtill perſonal. But what if none of the aſſignees from him, 


who is veſted with the perſonal right, has completed the ſame by in- 


feftment thereon ? I ſhould think that the firſt alignment of the ſame 


is preferable ; for where the rights are of equal degree as to their 
completion, the rule is, Prior tempore potior jure, The firſt in time is 
preferable. If the ſecond aſſignee know of the firſt, his perfecting 


the right by infeftment will not avail him; for he is acceſlary to the 


party's granting double rights, which not only is a ground for annul- 


ling the ſecond as fraudulent, but likewiſe ſubjects the offenders, 


and all acceſſaries, to the guilt of ſtellionate <. 


BiLLs of exchange are fully aſſigned by indorſations on the back of 
the bill, Ordering the accepter to pay the contents to another, and ſuch 


indorſations need no intimation; and while the bills are current, they 
are not liable to the firſt creditor's deeds, or intermediate indorſee's, of 


which I have diſcourſed fully elſewhere * Thus, likewiſe, aſſigna- 
tions of claims, to the parties ſubject thereto, need no intimation ; for 
they have the effect of a diſcharge, and it were abſurd that one 
ſhould intimate a right to himſelf ©, | 


Tux aſſignee may aſſign over his right to another, which ſecond 
aſſignation is termed a Tranſlation, and is governed by the ſame rules 
with the firſt aſſignment. And if the right is returned to the cedent, 
the conveyance is termed a Retroceſſion or Repoſition; and if the aſ- 
ſignee had intimated the right in his perſon, the retroceſſion muſt 


likewiſe be intimated, but otherwiſe notf. 


INTIMATION of an aſſignation ought regularly to be made by the 
aſſignee, or his procurator having the ſame, and intimating it to the 
: debtor, 


e P. 15 40. 
c. 105. 
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Tir. L 


an intimation, fince there can be no occafion to noti | 
to which he is privy, but likewiſe excludes the debtor from all objec- 
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debtor, as above. The bare poſſeſſion of the aſſignation is a ſuffici- 
ent implied authority to intimate it, without any letter of attorney, or 
expreſs commiſſion for that purpoſe. But any ſuit upon the aſſigna- 
tion, or diligence by horning, at the inſtance of the aſſignee againſt 
the debtor, or any writing under the debtor's hand, acknowledging 
the affignee's right, is ſufficient in place of a formal intimation l. 
However, the debtor's private knowledge will not avail *; for that 
can have no effect upon the completing of the right. 


THz aſſignee's ſhewing the aſſignation to the debtor, and his pro- 
miſe of payment, will ſtand in place of intimation, even in competi- 
tions; provided ſuch acceptance of the aſſignment is proved by the 
debtor's writing, or by the competitor's oath of knowledge, but o- 
therwiſe it will have no effect. And if the competitor be preferred, 
the debtor is free of his promiſe, and only liable in ſingle payment, 
vir. to the party preferred, and not in a ſecond payment to the aſſig- 


nee on account of his promiſe ; becauſe the promiſe implied a condi- 


tion that the afſignee had good right to the debt. But if there had 
been a tranſaction or undertaking of the hazard on the 
or, he muſt make good his bargain, tho he may thus be ſubject to 
double payment. 

Ir the debtor ſign conſenter to the aſſignation, it not only ſupplies 
fy to one a deed 


tions againſt the debt, in the ſame manner as in the caſe of ordinary 
delegation : the only difference is, that the debtor may be taken 
Kaas 124 to the aſſignment, tho the cedent is not debtor to the aſ- 
ſignee, which is always requiſite in a proper delegation, 


A aſſignation may be intimated in part, as when action is intent- 


ed, at the afſignee's inſtance, concerning ſome controverted articles of 
the ſubjects aſſigned; or, poſſibly, it has been neglected to be read to 


the debtor as to ſome of the particulars . In ſuch caſe, tho the 
debtor, perhaps, might know the whole contents of the aſſignation, 


yet it will be eſteemed as intimated only in reſpect to thoſe particu- 


lars to which the proceſs or inſtrument of intimation related. 


ASSIGNMENTS to reverſions need no intimation, if duly regiſtred 


in the record of reverſions, conform to the ſtatute, that regiſter bein 
< Decem. 5. for intimation e. 


But, in ſome reſpect, the regiſtring ſuch aſſignati- 
on will not fignify in place of intimation; for it will not exclude the 
wadſetter's bona fide accepting payment from the reverſer, and there- 
on making a grant of redemption in his favour. 


need no intimations, the ſolemnity of the proceſs and decree ry. 


_ ſufficient. But it is adviſeable to intimate them, to prevent Sona 


payment, the intent of intimation being not only to complete the 
right, as in moſt caſes, but likewiſe to put the party in mala fide to 
pay; this laſt is expedient, where the former is not neceſſary. Mar- 


_ Triage is likewiſe a legal aſſignation to the huſband of ſuch things as 


fall under the jus mariti, and needs no intimation, being preſumed 


notorious. Aſſignment to mails and duties may be intimated, not 
Vol. II. C cc only 
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only by formal inſtrument of intimation to the tenants, but likewiſe 
by a ſuit againſt them, or their entring into payment; and to a life- 
rent-infeftment, and a tack, by poſleſſion . 


Or old it was cuſtomary with us to take bonds, and other rights, 
blank in the creditor's or receiver's name ; ſo that whoever came to be 
poſſeſſed of ſuch writings, and to fill up his own name in them, was 
conſidered as the original receiver of the ſame, and fo needed no in- 
timation ; becauſe the right of no other did appear. But theſe giving 
great occaſion. of fraud, are prohibited by ſtatute *, except as to in- 
dorſations to bills of exchange, or of the notes of any trading compa- 
ny. Such blank writings were found good to the perſons whoſe names 
were afterwards filled up therein, even tho' they had not been born 
at the date of the ſame <. | 


WurRE writings before that ſtatute contain a clauſe, diſpenſing 
with the delivery, and appear, by ocular inſpection, to have been 
originally blank in the creditor's or diſponee's name, the party claim- 
ing thereon muſt prove that they were filled up or delivered in liege 
pouſtie, or before the = was on death- bed, in a queſtion with the 
heirs; for otherwiſe the law of death-bed might be eaſily eluded: but, 
in other blank writings, not containing ſuch diſpenſing clauſe, the de- 
livery; according to the general rule, as to all deeds out of the granter's 


hand, is preſumed to have been at the date which rendered them ef- 
fectual in favour of the haver ; but a blank writing undelivered is 
good for nothing, there being no perſon that can claim thereon . I 


have diſcourſed a little on blank writings elſewhere f, to which I 
{hall add no farther. | 


ATI perſonal rights may be aſſigned, tho they mention not aſſig- 


nees b; unleſs they are incommunicable from the nature of the thing, 


or made intirely perſonal to the creditor, as aliments. Reverſions 


likewiſe are unaſſignable, unleſs they bear to aſſignees, theſe bein 


ſtrictly to be interpreted *; provided it appear, from the tenor of the 


deeds, that it was intended they ſhould be perſonal In ſome caſes, 
where the right is taken to the perſon himſelf, expreſsly excludin 
his aſſignees, it may, notwithſtanding, be aſſigned, for onerous an 
neceſſary cauſes; as for maintenance furniſhed to the cedent, but 


cannot gratuitouſly, or without neceſſity i. The rule is, That rights 


tranſmiſſible to heirs and ſucceſſors, are aſſignable, unleſs it is other- 


wile provided. As to aſſignation of tacks and rentals, there is ſome- 


what ſpecial, of which I have treated in the proper place *, 


As one's right may be with a clauſe, expreſsly ſecluding aſſignees, 
ſo, from the nature of it, voluntary gratuitous aſſignation of the 
ſame may implicitly be prohibited. Thus, mutual ſubſtitutions are 


frequent in bonds of proviſion to children, that, failing the one be- 


fore marriage, or any other like condition, it ſhould go to the o- 
ther; or where there is a proviſo, that, failing the child, the ſame 
ſhould return to the granter, or his heirs !; for in theſe caſes the 
right is qualified, ſo that, without neceflity, the ſubſtitute ſhould 
not be prejudiced, the intereſt of the other children, or the heir, be- 
ing in the eye of the granter. But the party may uplift or aſſign for 

| onerous, 
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onerous, or even rational cauſes; and ſometimes neither they, nor their 
aſſignees, will be bound to find caution to make the ſum good, on the 


event's happening ?, ſo that the ſubſtitution may be quite evacuated 
1707. Mac- 


by ſuch deed. And ordinary ſubſtitutions in bonds may be fruſtrated, 


even by gratuitous deeds at pleaſure, the intention of ſuch being on- 
ly that the ſubſtitute ſhall take the right in * of the inſtitute's 


heir or executor, in the ſame manner as in the caſe of a naked de- 
{tination in lands. | 


 _ SOMETIMEs one who, in appearance, is only a liferenter, ma 


uplift or aſſign at freedom. This is the caſe, where a bond is taken 
or aſſigned © to one, he being in life, and after his death to another.” 
The inſtitute may, at pleaſure, freely receive payment, or transfer 
the right; but, if the ſum remains due at his death, the bygone in- 
tereſt falls to his executors, and the principal ſum to the ſubſtitute, 


who is a conditional creditor, vis. in caſe the other do not uplift or 
diſpoſe the fame®. | . 


A heritable bond by infeftment, or the ſum in a wadſet, where- 
on ſeiſin is taken, cannot be aſſigned, but muſt be conveyed by diſ- 
poſition, as a right of lands. But, if ſuch ſecurity is made moveable, 
by requiſition or charge, the ſame is aſſignable © ; unleſs it contain a 
clauſe, that, by perſonal diligence, the heritable ſecurity ſhall not 
be looſed. And however, it is adviſable, to take a diſpoſition of the 
heritable right, even tho' it bear no ſuch clauſe; for otherwiſe, if the 
aſſignee ſhould be diſpoſed to return to the heritable ſecurity, he can- 
not get himſelf infeft, nor can he renounce the right on redemption, 


In rights conſtituted by infeftment, the mails and duties, or rents, 
may be aſſigned, and the aſſignee's right to the rents ſtands. good, 
while the right of the lands remains with the cedent, but no longer“. 
And an aſſignation of rents made by the anceſtor ſubſiſts only fo 
long as the right of the lands is in the perſon of the heir, who is 
liable, by the warrandice, to make it good; but the onerous ſingu- 
lar ſucceſſor in the lands is not concerned in either caſe with the per- 
ſonal deeds of his author, which an aſſignation to the rents only is. 


A LIFERENT right, tho' by infeftment, may, to a certain effect, 
be aſſigned over. But, fince it cannot be tranſmitted by a new in- 
feſtment, the cedent's life muſt be the rule for its termination; and 
therefore the right of liferent is not properly atligned, or ſtated in the 
aſlignee's perſon, but only a power of receiving the profits of the 
ſubject, during the cedent's life, is made over to him ; which, how- 
ever, being duly intimated, will be effectual againſt all the ſubſequent 
deeds of the cedent. „„ 


Ir is the effect of an aſſignation duly intimated, that the cedent's 
oath cannot be taken in prejudice of the aſſignee; becauſe the cedent 
being diveſted, his oath cannot affect the right: unleſs the aſſigna- 
tion was in truſt, or gratuitous, or the matter rendered litigious be- 

fore intimation . But litigioſity will not be inferred from a paſt bill 
of ſuſpenſion not intimated, nor from a ſummons of reduction exe- 


cuted 
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24+ How far 
a liferent of 
lands aſſign- 
able. 


25. The ce- 
dent's oath, 
when good 
againſt the 
aſſignee. 


26. The ef- 
fe of the 


aſſignee's in- 


timating af- 
ter the ce- 


dent's death. 


27. Aſſigna· 

tions 1015 

. 8 
ow qualified 

by back- 

bond. 


28. Warran- 
dice in aſſig · 


nations, how 


far extended. 


29. What it 


the affignee 
ſue in the ce- 


dent's name. 


30. Judicial 


aſſignations, 


what: arreſt- 


ment of cri- 


minals, or of 


corns ſown 
upon con- 
troverted 
ground. 


another place k. 


196 An Inſtitute of the Laws of Scorr Ax D. Book III 


cuted againſt the creditor, which was ſuffered to fall, by not being 
called within the year“. 


Ax aſſignee may proſecute his right after the cedent's death, tho 
he had not intimated it in the cedent's life, without confirmation, if 
the aſſignation is ſpecialꝰ: but in general aſſignments, confirmation 
is neceſſary, at leaſt before extract of the decree, and intimation of 
ſuch general right, after the granter's death, has no effect<. 


AvpRIsINGs of adjudications, and aſſignations thereto, are quali- 
fied by the backbonds of authors, even in queſtions with an onerous 
purchaſer, during the legal; as likewiſe after it is expired, if the 


matter was rendered litigious before infeftment, in the ſame manner 


2 July 23. 

I 707. Bur- 
ton. Jan. 21. 
1709. Houſ- 
ton. | 


b Act 26. 
P. 1690. 


c Hume deciſ. 
37. 


as in the caſe of irredeemable diſpoſitions. But, after the aſſignee is 


infeft upon an expired adjudication, his author's backbond will not 
affect him, for otherwiſe land- rights would be unſecure , of which I 


| ſhall have occaſion to ſpeak more fully hereafter ©. - I ſhall only here 


obſerve, that an adjudger, or his aſſignee, under backbond to denude, 
cannot refuſe to do it, on pretence of a bond due to him by the in- 
truſter; for he ought to impliment the truſt, the right being a kind 
of depoſitum in his perſon 5 and the perſonal extraneous claim can 
be no bar to the erfofifatice 


WaARRANDICE in affipnations to bonds, which are nomina debito- 


rum, is ordinarily only from the fact and deed of the cedent, and his 
authors. But even when it is abſolute At all hands, and againſt all 


deadly, it impotts no more than Debitum ſubeſſe, that it is a true 


debt , but not debitorem ſolvendo effe, that the debtor is ſolvent ; 
which may be done by warranting that the debt ſhall be effectual b. 
But in aſſignments to diſpoſitions, or other incomplete real rights, 


abſolute warrandice imports the fame thing as if infeftment had fol- 


lowed upon them. And abſolute warrandice, in affignations to ap- 
priſings and adjudications, implies that the debts are real, and the 
diligences legally led i. I have diſcoufſed largely of warrandice in 


AN aſſignee may uſe diligence in the cedent's name. But, in ſuch 
caſe, any lawful defence may be proved by the cedent's oath, unleſs 
the aſſignation was formerly intimated; for the production of the aſ- 
fignment, in ſuch proceſs, will not exclude the cedents oath ; be- 
cauſe, tho that imports an intimation, the matter was rendered li- 
tigious before, by intenting ſuch action l. | 


SECTION II. Arreſtments, and Detrees of Forthcoming. 


Jupiciar aſſignations are likewiſe either of moveables, by arreſt- 


e Inf. tit. 2. 


Fount. 
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h Feb. 7. 
1678. Stew - 
art. 


iDirl, decif, | 
1 
k B. 2. tit. 3. 


Feb. 12. 
1678. Fraſer. 


ment and decree of forthcoming, whereof I am now to diſcourſe; or 


of heritable rights by appriſing or adjudication, of which in the next 
title. An arreſtment is a Writ, or Letters in the king's name, under 
the ſignet or the precept of an inferior judge, duly executed, ordain- 
ing the goods or debts arreſted to remain in the fame ſtate, till pay- 
ment or caution is found to the arreſter, or other things be done to 
him, ſpecially mentioned in the letters or precept. It is ſometimes 


applicable 
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applicable to the arreſting or ſecuring perſons as criminals, in order 
to trial. And likewiſe things in diſpute may be arreſted, till the que- 
ſtion of right be determined, as corns ſown upon controverted ground: 
however, the party againſt whom it is uſed may intermeddle with 
the ſame, on finding caution to be anſwerable in the event; but o- 
therwiſe he will be hable to breach of arreſtment on contravention. 
But arreſtment is ordinarily uſed by creditors, of their debtor's effects, 
to ſecure them for their payment. 


THz warrant of arreſtment, is either a writ in the king's name, 
by letters under the ſignet, and is frequently, of courſe, contained 
in letters of horning or inhibition. This extends not only over the 
whole kingdom, but likewiſe may contain warrant to arreſt at the 
market- croſs of Edinburgh, pier and ſhore of Leith, in the hands of 


perſons abroad, in order to reach their effects, in this kingdom, 


on a forthcoming. But is inept as to ſecuring the debtor's effects 
in a foreign country. Or a precept from an inferior court, which 
can only be. uſed within the territory of the judge who grants 
it; but if the party, in whoſe hands it is laid, change his domicil, 


nothing hinders it from being proſecuted before the judge where 


he reſides at the time. One confirming a debt cannot charge or 


arreſt upon a horning raiſed in the deceaſed's name. As neither can 


an aſſignee execute a charge, at his own inſtance, upon a horning, 
in the name of his cedent. But they muſt take out new hornings in 


their own names ; for a meſſenger cannot vary from the ſtile of the 
letters or writ, which is his warrant. But the regiſtred bond, in the 


name of the deceaſed or cedent, is ſufficient warrant for ſuch new 
horning. Proceſs of forthcoming may be carried on before the court 
of ſeſſion, not. only upon arreſtments laid in virtue of their own au- 
thority, by letters under the fignet, but likewiſe upon arreſtments by 


inferior judges. 


REGULARLY arreſtment is made in the hands of thoſe who have 


in poſſeſſion the goods of the arreſter's debtor, or are debtors to him; 


but it is ſometimes uſed in the hands of the common debtor himſelf*, 
This ſeems irregular, and will not be ſuſtained in prejudice of pur- 
chaſers from him; becauſe, as inhibition does not affect moveables, 
ſo neither can arreſtment laid in the debtor's own hands, that bein 

deſtructive to commerce. But a particular ſubject may be arreſted 
in the common debtor's hands, in order to ſubject him to the breach 
of arreſtment, in caſe he incur it *, and the regular way is to poind 
ſuch goods: but the maxim, that Mobilia non habent ſequelam, will 
protect bona fide purchaſers. Tho arreſtment impoſes a kind of real 
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burthen, and is not ſimply a perſonal prohibition ; yet. the ipſa corpora 


arreſted may be poinded ; and the heir may warrantably pay or deli- 


ver the ſubje& arreſted in the anceſtor's hands, except in the caſe 


hereafter obſerved. 


ARRESTMENT may be laid in the hands of a factor, as debtor to his 
conſtituent the common debtor, but cannot in the hands of the factor 
of the debtor to the common debtor ; becauſe he is only debtor to his 


ov conſtituent, and not to the common debtor f: nor in the hands 


of tutors or curators, but in the hands of the minor only : however, 
they mult be cited with him in the forthcoming for their intereſt 5. 
Vol. II. D d d THE 
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Tur ground of arreſtment is either a decree againſt the debtor, 
or a depending action. And it preſcribes in five years after it is laid, 
where it is by virtue of a decree, either of regiſtration, or in an or- 
dinary action, and in five years after decree is recovered on the de- 
pendence, where a depending action is the ground of it. And, in the 
firſt caſe, it cannot be looſed on caution, unleſs the decree was ſuſ- 
pended before the arreſtment was laid; for an after-ſuſpenſion will 
not have that effect, except the decree be turned to a libel *, but in 
the other it may be looſed, even after decree hath proceeded d. In 
this caſe, an arreſtment on an unregiſtred bond, is equal to one upon a 


dependence. Whether the debt arreſted for is heritable or moveable, 


| does not alter the caſe, if there 1s a perſonal obligation to pay. And 


35. What 
ſubjects may 
be arreſted, 


tho' a general adjudication has proceeded, that being only a collate- 
ral ſecurity, the creditor, who is not in poſſeſſion of the lands, may 
{till inſiſt on diligence for payment, either perſonally againſt the 
debtor, or really, by arreſting or poinding his effects: in this caſe 
he paſſes from the accumulations, thoſe being only a burthen on the 


ſubjects adjudged, and can only be recovered, when payment is made 


effectual thereout ©, But in ſpecial adjudications, the adjudger, be- 
ing put in ee cannot uſe other diligence for recovering his 
debt, ſince he has accepted the ſubject in payment conditionally, vis. 
in caſe the debtor do not redeem the ſame within five years. 


Alx moveables belon ging to the debtor, in other perſons hands, 


and moveable debts owing to him, are the proper ſubjects of arreſt- 
ments. And heritable bonds, before infeftment proceeds on them, are 
„ one of the 


arreſtable by ſtatute , which had been enacted before 
reſcinded parliaments ©. The principal ſum being arreſted, the in- 
tereſt that becomes due thereafter follows of courſe, and ſo muſt 
be made forthcoming, as well as the principal ſum and bygones due 


at the time of the arreſtment. But, if appriſing or adjudication has 


proceeded on a bond, it is not arreſtable. And if infeftment is taken 
on an heritable bond, it cannot be arreſted ; nor a ſum in a wadſet; 
till it is made moveable by requiſition or charge, or by an order of 
redemption, and declarator thereon? ; but the bygone rents, or an- 
nualrents may. Conditional bonds may be arreſted ; for the condi- 


tion, when it exiſts, is drawn back to the date of the bonds, accord- 


ing to the proper nature of conditions, 


BVG ONE mails and duties of lands, and ' bygone annualrents due 
by infeftment, may, as juſt ſaid, be arreſted, And even the current 
term in money-rent payable termly, or current year's rent in money 
or victual, when payable yearly, is arreſtable*; and, in caſe the debt- 
or is not denuded of the right to the lands, or infeftment of annual- 
rent before the term of payment, the current rent or annualrent will 
be decreed to be made forthcoming at the term". But arreſtment 
extends not to future debts, nor to alimentary funds i. 


WHERE a wife liferents lands, or annualrents, by a former huſ- 
band, which falls under the preſent husband's ius mariti, his credi- 
tors can only affect by arreſtment the bygones. But, ſtrictly ſpeaking, 
not the current term, becauſe the ſame is not due to the husband till 
the term elapſes; and, if the marriage diſſolve before, it never be- 
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comes due to him; ſo that neither dies cef/it nor venit till the term: 
however, the court of ſeſſion, for common expediency found, in ſuch. 
caſe, the current term arreſtable *, and indeed it may be conſidered 


as a conditional debt. But the us mariti itſelf, as to time coming, 
can only be carried by adjudication, 


AN arreſtment does not expire by the death of the creditor arreſt- 
er, but may be proſecuted by the executor, or other perſon that 
makes up title to the ground of debt. Nor by the death of the com- 
mon debtor, whoſe effects are arreſted, but may be inſiſted in after 
his death, without conſtituting the debt againſt his repreſentatives, 
if it was eſtabliſhed by decree againſt himſelf, but only calling them 
in the proceſs of forthcoming, for their intereſt, as the debtor him- 
ſelf muſt have been called“; and, if he die during the litiſpendence, 
incident diligence will be granted for calling his repreſentatives. But 
being a prohibitory diligence only, it in ſome means expires by the 
death of the perſon in whoſe hands it was made, before decree of 
forthcoming, in reſpect that the heir may lawfully pay, without re- 
gard to the arreſtment, before he is interpelled by reviving the acti- 
on againſt him. But, if the debt arreſted can be proved by writing, 


the creditor may follow out his forthcoming againſt the heir : and 


the lords of ſeſſion have lately found ſuch arreſtment, in a deceaſed 
erſon's hands, preferable to one thereafter laid in the hands of his 
. Thus, while the ſubject is in medio, an arreſtment is under- 


36. Does ar- 
reſtment ex- 
pire by the 
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ſtood to be nexus realis, a real lien, with reſpe to ſubſequent arreſt- 


ments; and which is moſt reaſonable, ſince it were abſurd, that the 
party's death ſhould fruſtrate the creditor's diligence. Inhibitions 
indeed operate not, after the death of the perſon inhibited, againſt his 
heir; becauſe an inhibition is ſimply a prohibitory diligence: whereas 
an arreſtment is a kind of real burthen or inchoate diligence affectin 

the ſubject, which may be proſecuted to a decree of forthcoming, 


whereby the ſame may be adjudged to the arreſter, which is not the 
caſe of an inhibition, 


ARRESTMENTS, laid in virtue of regiſtred bonds, or decrees for li- 
quid ſums, not ſuſpended, cannot be looſed, Otherwiſe than upon pay- 
ment or confignation of the ſum*. But thoſe upon a dependence, even 
after decrees follow, or on unregiſtred bonds, or even upon decrees 
after ſuſpenſion, where, at diſcuſſing, they are turned into libels, or 


when they are for things illiquid, or for ſums whereof the term of 


payment is uncertain, may be looſed, on caution found in the judge's 
court-books, by whoſe authority they were made ©. But juratory cau- 
tion will not be received. After the arreſtment is looſed, the perſon, 
in whoſe hands it was uſed, may ſafely pay the debt to his creditor, 
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ment, when 
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what the ef- 
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or deliver up the goods arreſted ; but, if they are ſtill in his hands, 


he may be purſued to make them forthcoming, and that even in pre- 
ference to an aſſignee. But otherwiſe only the cautioner may be ſued, 
who will be liable to the extent of the ſubject arreſted, to be aſcer- 
tained by the perſon's oath or writing, in whoſe hands it was uſed*. 


Tun deſign of arreſtments is, that the ſubje& may remain to be 
made forthcoming to the arreſter for his payment, by decree for that 
purpoſe. Hence, no action of forthcoming can be ſued, till the debt 
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is eſtabliſhed and liquidated by decree againſt the common debtor, 
or his heir, a forthcoming being an executorial diligence*. In this 
action of forthcoming, the common debtor muſt be called for his in- 
tereſt. And, if the debt was ſuſpended, he muſt repeat in this 177 
his reaſons of ſuſpenſion, or other objections againſt it, for the ſuſ- 
penſion needs not be otherwiſe diſcuſſedb; which is juſtly introduced 
to prevent multiplying ſuits. 8 wy 


A DECREE of forthcoming is A judicial aſſignment of the ſubject 


& arreſted to the arreſter; but it is only a collateral ſecurity, fo that 


he may make uſe of other means of diligence for his payment, if he 


pleaſes; but then he muſt aſſign his decree to thoſe whom he there- 
by prejudices :. The extent of the ſubject arreſted is uſuallyproved by 


the defender's oath; but tho' that be negative, it will not prejudice the 


common debtor's intereſt, if there is writing to vouch the debt 9, ſuch x 


oath not being given upon his reference. And, if the arreſter pleaſes, 
he needs not refer the matter to the defender's oath, but may, by an 
incident diligence, recover the writing, which is the evidence of the 
debt. But ſuch writing may be taken off by proving payment, or 
any other objection againſt it by the common debtor's oath, unleſs 


he is bankrupt. . 


SECTION III. Competition among Aſſignees and Arreſters, or them and 


other Creditors. 


Tux rule of preference among aſſignees is, according to the pri- 
ority of the intimations. Between an aſſignee and arreſter, by the date 
of the intimation, and execution of the arreſtment; but a poſterior 
aſſignation is preferable, where the ground of the arreſtment has not 
parata executio, as being on a depending action ſtill undiſcuſt. But it 
is thought, that ſuch preference ought only to be in hoc ſtatu, the aſ- 
fignee finding caution to make good the ſums to the arreſter, if he 
ſhall recover a decree upon the dependence, as in the like caſe of an 


provided the arreſter proſecutes his diligence vigorouſly. Amon 
arreſters, the preference is regulated according to the date of their 
reſpective executions*; and even the priority of hours is conſidered, 


in manner after related s. 


Or old, arreſtment on a decree was preferable to a prior one upon a 
dependence, and one laid for a debt, of which the term of payment 
was not come, or upon a debt before the term of payment thereof, 
behoved to yield to a poſterior arreſter, whoſe term of payment was 
paſt, or who arreſted the, debt after the term of payment. But 
now the ſimple rule of preference is, that the firſt arreſter is prefe- 
rable, Prior tempore, potior jure, if, at the time of the competition, 
all the debts are equally exigible, and have parata executioi. Thus 
our law is reduced to a very plain rule on this head, and all parties 
have the benefit of their diligences, and many fruitleſs diſputes are 
prevented, Sn 
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1710, Brodie, 


2 Jan 30. 
1629. Da- 
vidſon. Feb. 
26. 1745. 
Jones. 


d June 28. 
1705. Suitie. 


c Nov. 23. 
1667. Mont- 


gomery. 


a Nov. 20. 
1677. biſhop 
of Glaſgow, 
July 5.1673. 
Birnie. 


© Nov. 24. 
1674. Busbie. 


f P. 1690. 
c. 26. 

P. 1693. 

C. Is; 

2 Decem. 16. 
1674. L. 
Kelhead. 
Decem. 17. 
1675. credi- 
tors of Mel- 
terton, 
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ferred, on production of their grounds of debt and diligence, without 
any ſuit at their own inſtance. This is juſtly introduced into our 
forms, for avoiding multiplicity of pleas, the execution of juſtice 
being thereby expeditiouſly obtained. 


Ir the preciſe time or hour is mentioned in the intimations or exe- 
cutions, where divers arreſtments are uſed, or aſſignations to the ſame 
debts are intimated on the ſame day, the preference is thereby deter- 
mined; provided there is ſuch diſtance of time, that the notary or meſ- 
ſenger could not be in a miſtake, If the one bears the hour, it is 
preferred to the other that mentions no hour; becauſe it might have 
been the laſt hour of the day. If neither mention hours, all thoſe 
of the fame day come in par: paſſu ; nor will any other proof than the 
inſtrument or execution be received, for proving the preciſe period 
of the time *, _. | 


THro' the date of the arreſtments is the common rule of preference, 
yet, if the poſterior arreſter has firſt recovered decree of forthcom- 
ing, he will be preferred, if the other was in mora, by delaying to 
inſiſt or proſecute his action; for, Jura vigilantibus ſubventunt ©, the 
law gives its aid to the vigilant. 


ONE who has arreſted, or charged the debtor with horning, may 


take an aſſignment, to ſubjects belonging to the debtor, for his pay- 


ment; nor is he in any hazard at the hands of other creditors poſte- 
rior to him in diligence, tho' the debtor was inſolvent at the time of 
the aſſignation, on the act 162 14; becauſe it was no voluntary deed, 
but only the arreſtment or charge did thereby obtain its full effect, 
and prevented the creditor's farther proceeding in diligence, by decree 
of forthcoming, poinding the debtor's effects, or perſonal execu- 


tion. 


Or old, an aſſignee by an executor, tho' intimating his right, car- 
ried the ſubject only in caſe the executor, or the aſſignee in his right, 
during the executor's life, had executed the teſtament by ſentence a- 
gainſt the debtor ; for otherwiſe the executor's title did fall, and, 
with it, the aſſignation by his death, and the right accrued to the ex- 
ecutors, ad non executa, of the firſt deceaſed * This was the rule for- 
merly. But now, ſince neceſſity of executing the teſtament, in order 


to eſtabliſh the right in the executor's perſon, is taken off, aſſign- 


ments by an executor are in the ſame caſe as other aſſignations, in 
reſpect to the tranſmiſſion of the right, without regard to the execu- 
tor's being dead or alive at the time of the aſſignee's recovering de- 


cree ſ. But the creditors of the deceaſt, or others radically intereſt- 
ed in the executry, will be preferred to the aſſignee, unleſs the ce- 


dent was an executor creditor himſelf s ; becauſe other executors are 


only as fiduciaries or truſtees, and their aſſignees can be in no better 


caſe than they. 


Wurkx the cedent retains the aſſignation to his creditor in his 
own hand, but had intimated it, ſuch aſſignee cannot be preferable to 
an arreſtment, ſubſequent to the intimation, laid in the hands of 
the debtor in the bond, at the inſtance of another creditor of the ce- 

Vor. II. . dent. 
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ments, or in- 
timations of 

aſſignations, 

bear date the 
ſame day. 


43. What if 
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forthcoming. 


44. The caſe 
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charged, his 
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dent. For, fince the intimation is only of an undelivered deed, and 
both are ſtill retained by the granter, they are in his power, and, 
conſequently, the aſſignee can found no preference thereon ; and 
Dee the arreſter, tho ſubſequent, mult be preferred“: and, to 
authoriſe ſuch proceeding in a debtor, would ſeem to countenance 
his partial favour to one creditor, to the prejudice of others. 


Tux aſſignee is in the ſame caſe, and no better than the cedent, 
and therefore a creditor of a perſon deceaſed, aſſigning his debt to 
the debtor of the deceaſed, the aſſignee will not have compenſation 
upon the debt aſſigned, but will only draw ſuch ſhare of the deceaſ- 
ed's effects, as the cedent could, according to his diligence in af- 
fecting the ſame *; becauſe otherwiſe the cedent might obtain pay- 
ment of his whole debt by ſuch compenſation, to the prejudice of 


other creditors who had uſed diligence, when perhaps he could get 


nothing of his debt, had it not been aſſigned, and therefore the aſ- 
ſignation is juſtly diſregarded: This I had occaſion to touch upon 
elſewhere e. | 


AND, for the like reaſon, an aſſignee, conſtituted by a donatary, 


to a gift from the crown, of non-entry,. or other grant intended to 
be under backbond for the behoof of another party, before the gift 
was expedited in the exchequer, is ſubject to the backbond, granted 
thereafter by the cedent, at the gifts paſſing the ſeals ; becauſe the 
gift, under the king's hand, is not complete till it is paſt in exche- 
quer, and which muſt be done in the donatary's own name, who 
cannot evacuate his backbond by ſuch premature aſſignation; nor 
could the aſſignee, had he been original donatary, have obtained the 
gift to be paſt on other terms. | 


Or old, aſſignations could not be perfected by intimation after the 
cedent's death; nor could an aſſignation, not intimated in the ce- 
dent's life, found diligence by horning, poinding, arreſtment, appriſ- 
ing, or adjudication, till decree of transference A#:ve againſt the 
repreſentatives of the cedent was obtained at the aſſignee's inſtance *, 
But this is rectified by the ſtatute that takes away transferences ac- 
tive i; and by the other act, which, in the caſe of ſpecial aſſignati- 
ons, tho' not intimated in the cedent's life, authoriſes all diligence at 
the aſſignee's inſtance, without neceſlity of any previous decree or 
confirmation 5. By this act 1690, the competition of creditors is de- 
clared to proceed, conform to the rights and diligences, as before the 
ſtatute. Wherefore, an aſſignee, whoſe right was not perfected by 
intimation in the cedent's life, muſt yield to an executor creditor con- 
firming the ſubject aſſigned, before the aſſignation is intimated b, as 
before ; becauſe the executor creditor has the firſt complete right. 
But if the aſſignee had either obtained decree againſt the debtor's re- 
preſentatives, or they had acknowledged the right, by granting bond 
of corroboration, or making payment of part of the debt to the aſ- 


ſignee, before confirmation of the executor creditor, the aſſignee, 


tho' his right was not intimated in the cedent's life, is preferable to 
the executor creditor ; becauſe his right.is firſt completed, and ſuch 
was the law, even before the ſtatute 1690': fo that all that this ſtatute 


2 Harcus (aſ- 
ſignation) 
1685. Fal- 
coner. 


b Feb. 8. 
1662. Craw- 
furd. Feb. 14. 
1666. chil- 
dren of Moſ- 
mill, : 


B. 1. tit, 24. 


§ 31. 


* fan. 31. 
1666. Dal · 
las. 


e jan. 23, 
27. Feb. 3. 


1624. Ste- 
venſon. 
f P. 1693. 
„ 8+ 


2 P. 1690. 
„ 


h Hume de- 
ciſ. 87. 


i July 27. | 
1669, Red- 
path. 


a Jan. 20. 
168 1. Riddel. 
July 20. 
1732. Graw- 
furd. 


b July 31. 
1707. Mace 
Doual. 


c Nov. 12. 
1680. Ste; 
venſon. 
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has done is to warrant a more ſummary completing the right by in- 


timation. 


AN arreſter in the common debtor's life is preferable to an exeeu- 
tor creditor. And if it was upon a dependence, and a decree not re- 
covered at the time of the competition, the executor creditor will on- 
ly be preferred in hoc ſlatu, finding caution to reſtore to the arreſter, 
if he ſhall obtain decree; becauſe the ſubject can only paſs to the ex- 


ecutor, tho creditor, as it ſtood affected in the deceaſed's perſon by 
the arreſtment *. 


Drzys due to a perſon deceaſed cannot be arreſted by his credi- 
tors after his death, while in hered:tate jacente of him; and therefore 
the only regular way to affect ſuch ſubjects is by confirming the ſame, 
as executors creditors. But if the neareſt of kin have confirmed the 
ſame, decree muſt be recovered againſt them ; and thereupon, or upon 


go. How 
debts due to, 


or by * 


deceaſt, af - 
fectable. 


the dependence, the debts confirmed, due to the deceaſed, and, by 


the confirmation to the executors, may be arreſted. 


Bur if the debtor of my debtor die, I may legally arreſt in the 
hands of his repreſentatives, or purſue forthcoming, in the ſame man- 
ner as my debtor himſelf might have recovered a decree on the paſ- 
ſive titles for payment ; becauſe, by the arreſtment, I am intitled, in 
the debtor's right, to a forthcoming of the ſubject arreſted b. 


PAYMENT, in conſequence of a decree of forthcoming, effectual- 
ly extinguiſhes the debt, which was the ground of the arreſtment ; 
and likewiſe the debt arreſted, to the extent of the debt arreſted for 
and paid : but, till payment, the arreſtment, and decree thereon, is 
but a collateral ſecurity, which the obtainer may uſe or not, as he 
pleaſes. If the ſubject arreſted is illiquid, as the ſpecies of moveables, 


1t may either be liquidated in the proceſs of forthcoming ; or, if the 
cauſe depended before the court of ſeſſion, warrant may be granted 
to the judge ordinary to roup the goods, and deliver the price to the 


arreſter, to the extent of his debt * Where the perſon liable to 
double diſtreſs either makes voluntary payment, or, even upon a de- 
cree, to one of the parties who have affected the debt, otherwiſe than 
upon a decree of preference in a multiple-poinding, wherein all par- 
ties having intereſt are called to diſpute the ſame, he will be liable 
to a ſecond payment, if the perſon to whom he paid had not the 
preferable right; for he cannot, by his deed, prejudiſe the intereſt 
of third parties. And he who has recovered the firſt payment will be o- 
bliged to refund to him who had the preferable intereſt ; for payment, 
tho' upon a decree, will not fave the payer, who ought to have call- 
ed the others concerned; fince it could not be underſtood in law as a 
payment bona fide made, he being interpelled by the diligence of the 


5 1. Arreſt- 
ment, in the 
hands of the 
repreſenta- 
tive of the 


debtor to my 


debtor, good, 


52. The ef- 
fect of pay- 


ment, in con- 


ſequence of a 
decree of 
forthcoming: 
a multiple- 
poinding is 
often neceſſa- 
ry, in order 


to pay ſafely. 


other creditors. Nor will the receiver allowed to retain, on pre- 


tence that ſuum recepit, vix. that he had got payment of a juſt debt; 
which never holds where others had preferably affected the ſubject 
out of which ſuch payment is made. 
As no action of forthcoming can be ſued, after the arreſtment is 
preſcribed by the lapſe of five years, as above, ſo it likewiſe preſcribes 
| after 
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after it is commenced, unleſs wakened or inſiſted in every five years *. 
If the perſon, in whoſe hands the arreſtment is made, deliver the 
goods, or pay the debt thereafter to the common debtor, he is not 
only liable to the arreſter, as if the ſubje& were ſtill in his hands, 
but likewiſe to the breach of arreſtment, of which I have diſcourſed 
formerly b. 5 


An arreſtment is a legal prohibition upon the perſon againſt 
whom it is uſed, and likewiſe a preparatory diligence, in. order to 
adjudging the ſubject to the arreſter ; but that cannot hinder other 
creditors to poind the effects arreſted . However, if that happen by 
the fraud of the perſon in whoſe hands they are arreſted, he will be 
ſtill liable to the arreſter ex doo; for he ought not to do any thing 
to the arreſter's prejudice, but ſuffer legal Agence to have its due 
courſe * ; the rule of law and EQUITY Peng; that Alteri per alterum non 
debet iniqua conditio inferri e, i. e. No hardſhip can be put upon one 
by the deed of another. VFC 

AN arreſter of rents is preferable to a poſterior donatary of the 
debtor's liferent-eſcheat, tho' the denunciation was prior, it being 
only the gift and declarator thereon that denudes the common debt- 
or f. But the arreſter is not preferable to a prior adjudger, tho' not 


infeft before the arreſtment of the mails and duties ; becauſe the ad- 


judication is a virtual affignation to the rents, and, being judicial, 
needs not intimation . However, arreſtment of the current term is 
preferable to a poſterior adjudger or diſponee, who obtains right be- 
fore the term, unleſs they are likewiſe infeft® ; for then, the debtor 
being denuded before the term, the arreſtment falls. 


HERIiTABLE Bonds, before infeftment, may be arreſted, as has 
been ſaid. But they may alſo be adjudged, which is another kind of 
judicial aſſignment of perſonal rights; and, in competition between 
an arreſtment and adjudication of ſuch bond, the preference muſt be 
determined by the priority of the execution of arreſtment, and ſum- 
mons of adjudication; with this exception, that the firſt complete di- 
ligence, by dectee of forthcoming, or adjudication, if the other was 
in mora, is preferable *. There is nothing conſiderable in theſe adju- 
dications, only the firſt adjudication of ſuch bonds, and other rights 
whereon the debtor was not infeft, is complete and effectual without 
a charge againſt the ſuperior ; for it denudes the debtor, ſo that o- 
thers, within year and day of its date, come in par! paſſu. 


Tux defender, in whoſe hands arreſtment is laid, may object to 
the legality of the ſame, but not that the debt arreſted for is paid, 


that being none of his concern, or jus tertii to him k; unleſs he has 
intereſt, as having paid the debt to the common debtor after the ar- 
reſtment, or to ſome of the competitors leſs preferable ; for then he 
virtually comes into their place, and may object whatever they might. 


Obſervations on the Law of England, in relation to the Premiſes. 
AN affignment is © the ſetting over, or appointing a right to an- 


« other,” and the proper terms in the Engliſh ſtile are, Have given, 
granted, 


P. 1669. 
c. 9. P. 1685. 
c. 14. 


b B. 1. tit. 10. 
9190, Kc. 


© July 29. 
1624. Hun- 
ter. i 


d Jan, 22. 
1672. Bell. 
e L. 74. ff. 
de reg. juris. 


f July 19. 
1630. Neſ- 
bit. Feb. 24. 
1637. Pil 
muir. 

E Nov. 22. 
1633. War- 
nock. Feb. 3. 
1671. lord 
Juſtice-clerk. 
h july 2. 
1667. Litſter, 


i June 26. 
1705. Stew - 
art, &c. 
Hume (com- 
petition) 
p 179. Jan. 
8. 1724. 
Syme, 


k Decem. 21. 
1621. Ha- 
milton. 


a Coke 5. 
rep. 16, &c. 


d Littlt. ſect. 
56. et ibid, 
Coke. 


e Vin. (af. 
ſignment) 
150. idem 
(obligation) 
4 Bac. new 
abr. (aſſign- 
ment) 157. 


e Bac, ibid. 
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granted, aſſigned, and ſet over. It is either an aſſignment in Deed, or 
an aſſignment in Law. An aſſignee in Deed is © a perſon appoint- 
* ed by deed ;” as when a leſſee of a term aſſigns over the ſame to an- 
other. An aflignee in Law is “ he whom the law makes,” as an 
executor to a teſtator, and an adminiſtrator to the inteſtate, It is to 
be obſerved, that when a covenant relates to a thing in being, parcel 
of the demiſe, as to repair the houſe, the covenant ſhall go with the 
land, and bind the aſſignee, tho he is not named or bound by expreſs 
words; but if it concern a: thing which was not in being at the time 
of the demiſe, as to build a new houſe, &c. it ſhall bind the party 
and his executors and adminiſtrators, but not his aſſignees, unleſs the 

are expreſt ; but tho the covenant is expreſs for one and his aſſigns, 


if the thing to be done doth not concern the thing demiſed, the aſſignee 
ſhall not be charged. | 


Bu our law, aſſignees are ſubject to all the covenants or conditions 


contained in perſonal contracts, impoſed upon the cedent, in relation 


to the ſubject thereof; and even the aſſignees of leaſes, containing 
power to aſſign, are liable to perform ſuch terms. on. 


As to things capable to be aſſigned, by the law of England, a 
leaſe, an annuity, rent-charge, tenancy by eligit, upon a judgment, 
tenancy by ſtatute merchant, &c. may be aſſigned. | 


Ir tenant for life grant over his eſtate to another, and the grantee 
die before the grantor, there is place for an occupant ; that is, the 
firſt that obtains poſſeſſion of the ſubject has a title to it. This holds 
where ſuch eſtate for life is created, either by the deeds of parties, as 
in the caſe of leaſes for life, or by act of the law, as eſtates by the 
courteſy or the dower b. In ſuch caſe, with us, the repreſentatives 


of the aſſigns or grantees would be intitled to the fruits and rents dur- 
ing the life of the tenant for life. | 


In equity, a bond is aſſignable for a valuable conſideration, and the 
aſſignee alone becomes intitled to the money ; and if the obligor pays 
it to the obligee, after notice given him of the aſſignment, he will be 


compelled to pay it over again to the aſſignee ©; but a perſonal truſt 
cannot be aſſigned over . | 


Ax aſſignee, however, muſt take the bond, ſubje& to the ſame 
objections that it was liable to in the hands of the obligee. Thus if, 
in a marriage treaty, the intended husband enters into a marriage 


broccage-bond, which is afterwards aſſigned to creditors, by the par- 


ty's becoming bankrupt, and a commiſſion of bankrupt taken out a- 
gainſt him, it is liable to the ſame equity, and is not to be carried 


into execution againſt the obligor, more than it could at the ſuit of 


the obligee himſelf; and this occurred in the caſe of an aſſignment, 
in the moſt proper ſenſe, the commiſſioners of a bankrupt havin 
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of rent from the aſſignee, he has determined his election, and can- 
not thereafter ſue the leſſee. If the aſſignee aſſign over, he diſchar- 
ges himſelf of the rent not then become due, and the leſſor muſt ſue 


the ſecond aſſignee ., 


WuxRx the leaſe contains a condition, that if the leſſee aſſign his 
« term, the leſſor may re-enter ;” if the leſſee aſſign, and the leſſor 
receives the rent of the aſſignee (not knowing of the aſſignment) he 
ſhall not be excluded of his entry, for the leſſee ſhall not take bene- 
fit of his own fraud b. If a leſſee aſſign his leaſe, and dies, his exe- 
cutors ſhall not be charged for rent due after his death. 


AN authority or truſt cannot be aſſigned, unleſs it is granted to the 
truſtee and his aſſigns, A right of entry, or thing in action in a 
ſtrict propriety, or cauſe of ſuit, or title for condition broken, cannot 
be aſſigned, that pretended titles may not be granted to great men 
to oppreſs the meaner ſort, It is vulgarly ſaid, that a thing in acti- 
on, or a bond, may be aſſigned, in manner as is above related; but 
then one muſt ſue for the ſame in the name of the aſſignor, as in the 
caſe of a letter of attorney: but, confidering the ſignal effects ſuch 


d Coke 1. inſt, 
214. Finch. 
30; 37: - 


aſſignment hath, after notice given to the debtor, it amounts to a great 


deal more than a letter of attorney. By ſtatute, promiſſary notes 


may be aſſigned over, in the ſame manner as inland bills of ex- 
change ©; and commiſſioners of bankrupt may aſſign over debts due 
to the bankrupt. Fo 8 


A CHoss in action, or a bond, may be aſſigned over to the above 
effect, for lawful cauſe ; as for payment of a juſt debt, or for money 
paid; but not for Maintenance, 7. e. to another, in order to recover 
the money for the aſſignor's uſe, by aſſigning the bond to a more 
powerful adverſary. And an aſſignment of a decree is void by the 
common law of England, tho' it may be good in equity f. 


Ix the general caſe, there is but little diverſity between the law of 
England and Scotland, as to aſſignations; for we call aſſignments Pro- 
curatories in rem ſuam, tho', as to certain effects, they diveſt the ce- 
dents or aſſigners, after intimation is duly made of the ſame to the 
debtors ; as upon the matter they likewiſe do by the law of England, 
after notice given to the obligor of the aſſignment made. By our law, 
all bonds, or other contracts, may be aſſigned, unleſs aſſignees are ex- 
cluded, with an exception as to tacks, which regularly are not aſ- 
ſignable, unleſs aſſigns are therein expreſsly comprehended. 


ARRESTMENT in this title, and indeed commonly in our law-lan- 
guage, is an attachment, or authoritative ſtop put to the havers of a 
debtor's goods, or to his debtors, to deliver up the goods in their 
poſſeſſion, or to pay the debts they owe him, till the debt he owes 
to the arreſter is paid, or caution found for the ſame, to the extent 
of the ſum arreſted. But ſuch mean of execution is not known in 
the law of England, except in the caſe of Foreign attachment, by the 
cuſtom of London, and ſome other trading towns, as I obſerved in 
another place , which ſeems to be an inconveniency to creditors : 
for, tho a writ of fer? facias, and likewiſe a writ of elrgit and extent, 
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affect moveable goods and lands of che debtor, yet they do not reach 
things in action, or bonds due to the debtor; and how they can be 


reached, otherwiſe than by a ſtatute of bankruptcy, I cannot appre- 
hend. 


To inquire a little into the foreſaid cuſtom of London, &. One 
upon entering a plaint againſt his debtor, may attach a debt due to 
him from a third perſon (who is called the Garniſher) and this is 
denominated the Cuſtom of Foreign Attachment; and is to no other 
purpoſe, but to compel an appearance of the defendant in the action; 
for, if he appear within a year and day, and put in bail to the action, 
the garniſher is diſcharged. But otherwiſe he may plead the attach- 
ment to any action brought againſt him by his creditor, who may 
traverſe the cauſe of the attachment, by alleging, that he was not 
indebted to him who attached it; and even a debtor may, by the 
cuſtom, attach the debt in his own hands, for ſo much due to him 
from his creditor“. | | | 


A CREDITOR, before the day of payment of a debt due to him by 
obligation, cannot, by the cuſtom, attach for it a debt due to his 
debtor, for the firſt debt is not then due ; but a debt may be attached 
before the day of payment of it is come b. | 


Apxzr, due by ſpeciality, may be attached, but a debt recovered 
in any of the courts in Weſtminſter, by judgment, cannot be attach- 
ed by the cuſtom, becauſe the party has no time to plead it ©, 


Ir in debt, upon an obligation of 100 J. conditioned for payment 
of 50 l. at a day certain, the defendant 13 that, before the day 
of payment, it was attached in his hands by a creditor of the plain- 


tiff's; and that, after the day of payment, upon a. ſcire. facias againſt 


him, he paid the 50 J. to the attacher, according to the cuſtom, this 


is a good bar of the whole; becauſe the attachment being made be- 


fore the day of payment, it became a debt to the attacher, and the 


obligee could take no advantage of the breach of the condition there- 


after d. 


1 1 7. 1. 
Diſpoſitions, Appriſings and Adjudications. 


IHE tranſmiſſion of real rights is, likewiſe, either Voluntary, by 
diſpoſitions ; or Judicial, by appriſings and adjudications. 


SECTION I. Diſpofitions of other Subjed?s than Lands. 


DiseposIFIoNs vary according to the ſubjects diſponed. Diſpoſi- 
tions to liferent infeftments, tacks and ſervitudes, become effectual 
by real poſſeſſion, which completes the rights. If the liferenter is 
not in the natural poſſeſſion, = aſſignment of the liferent is per- 


fected, by intimation to the poſſeſſors, or proceſs againſt them at 


the aſſignee's inſtance. A general diſpoſition, including heritable 
bonds, as thoſe ſecluding executors, is ſufficient to carry them, as a 
general 
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general ſervice would , fo that there needs no adjudication againſt 
the heir in implement. Diſpoſitions of moveables are completed, by 
delivery of the ſubjects diſponed. And becauſe moveables, for moſt 
part, paſs in commerce without writing, or even witneſſes, therefore 
poſſeſſion preſumes property; and one that claims them from a law- 
ful poſſeflor muſt not only prove that they were once his, but like- 
wiſe how he loſt the poſſeſſion, as that they were lent, hired or 
ſtrayed®, as I have more fully obſerved elſewhere . 


A GENERAL diſpoſition of moveables is no farther effectual againſt 


third parties, than ſo far as delivery and poſſeſſion is attained thereon, 
as to the ſpecies of moveables ; for whether the deed was revocable 


or not, yet the inviolable maxim of law is, that Traditionibus et uſu- 
capionibus, dominia rerum, non nudis pactis, transferuntur *. 


In a general right *to all bonds due to the granter, I doubt much, 


if the delivery of the bonds, and intimation made of the right to the 
debtors therein, would diveſt the granter, ſo as to exclude his credi- 
tors thereafter arreſting in the hands of the debtors; for ſtill it is but 
a general right that is intimated. And, fince the late ſtatute* requires 
ſpecial aſſignations, in order to bar the neceſſity of confirmation, 
it follows of courſe, that, by a general aſſignation of bonds, the cre- 
ditor who grants it {till remains veſted with a right to the ſame; 
which, on his death, muſt be taken out of his * 2 by confirma- 
tion; and conſequently, in his life, may be affected by arreſt- 


ends. 
Sr ION II. Diſpoſition, or Conveyance of Lands. 


RicnTs of lands cannot paſs without a legal deed in writing, 
as the right to the lands is conſtituted by writing in the author's 
perſon; and, until ſuch deed is executed and delivered, there is place 
for reſiling; unleſs part of the price is paid, for that binds the bar- 
gain, as being rei interventus fl. As to he udal lands in Orkney and 


Zetland, I have diſcourſed of them in another places. 


THz moſt ordinary ſubject of diſpoſitions is of lands, or other he- 
ritable rights by infeftment, When thoſe are intended to be held of 
the granter, an original right is created by infeftment thereon. But 
the ſuperiority remaining with the granter, this is not a tranſmiſ- 
fon of the whole right, but of the property only. This is called a 
Baſe-holding, from the French word Bas, 7. e. low; or an infeft- 
ment, de me, i. e. holding of the diſponer. . 


Dispos1T10Ns, that abſolutely denude the granter, are with pro- 
curatory of reſignation, or a precept of ſeiſin, to be holden of the 
granter's ſuperior, and are completed by infeftment, either upon re- 
ſignation or confirmation. Thoſe are called Public infeftments, in 
contradiſtinction to baſe infeftments, which were eſteemed private 
and latent, before inſtitution of the records; as likewiſe a me, as hold- 
ing from the diſponer of the ſuperior. The diſpoſition itſelf implies 
an aſſignation to the mails and duties, or rents and profits of the 
lands, requiring intimation to perfect it, as any other aſſignation to 
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the rents; but which, as other aſſignations to rents, unleſs the diſ- 
ponee obtains himſelf infeft, will only be effectual while the right of 
fee remains with the granter; for a diſpoſition of lands can only be 
perfected by ſeiſin, or infeftment in the diſponee's perſon. How- 
ever, a perpetual aſſignment to the rents will be effectual againſt the 
granter and his heirs, to compel them by action to tranſmit the pro- 


perty *. 


MouTvar indentures in England, relating to an eſtate in Scotland, 
will produce action before our courts here, in order to make the 
ſame effeCtual®; tho' a deviſe in England of lands in Scotland would 
not, more than a teſtament here, carry them. | 


Res1GNATION is either by a procurator, and then its warrant is 
the Procuratory of reſignation contained in the diſpoſition, or apart; 
or by the reſigner himſelf, Propriis manibus; and then the diſpoſi- 
tion, or other obligement to grant the right, ſupports the inſtrument 
of reſignation, which otherwiſe is but the aſſertion of the notary. 
Reſignation is either in favour of the ſuperior himſelf, termed Ad 
perpetuam remanentiam, and then it is an extinction of the fee, which 
is thereby conſolidated with the ſuperiority, of which I have diſ- 
courſed elſewhere e. Or in favour of the reſigner himſelf; this is fre- 
quently done, when the fiar intends an alteration of heirs, or to bur- 
then the fee with qualities and conditions, or clauſes irritant, which 


is moſt effectually done by a new charter, and ſeiſin thereon. Or, 


laſtly, in favour of the acquirer, which is the only kind of reſigna- 
tion proper here, being in order to tranſmit the right by a regular 
conveyance. . Reſignation in favorem, or in favour of a purchaſer, 
muſt be made in the ſuperior's hands, or his commiſſioners, having 

ower to receive reſignations, by delive 


pen, as the ſymbol of reſignation, to the ſuperior, and his re-delivery 
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ry of ſtaff or baſtion, or a 


of the ſame to the purchaſer. All this with its warrant, and in 


whoſe favour. the ſurrender is made, muſt be expreſſed in an ex- 
tended inſtrument, taken upon the reſignation in the hand of a no- 
tary, and duly ſubſcribed by him before two ſigning witneſſes. 


Tux effect of a reſignation, in favorem, is not by itſelf to denude 
the granter, who ſtill remains in the fee, being only a preparatory 
ſtep, and conditional, for new infeftment to the acquirer: therefore, 
till the purchaſer is infeft, by charter from the ſuperior, and ſeiſin 
thereon, in conſequence of the reſignation, the reſigner is fiar. Hence 


a ſecond right granted by the reſigner, whereupon infeftment is firſt 


taken, either baſe, holding of the granter, or public, by reſignation 
or confirmation, . will be preferable to the firſt diſponee's, notwith- 
ſtanding the reſignation. In ſuch caſe the ſuperior, who accepts of 
a ſecond reſignation, as likewiſe the diſponer who grants double 
rights, are liable to the firſt diſponee in damages, and puniſhable 
with infamy, and guilty of the crime of ſtellichate ©. To all thoſe the 


ſecond diſponee is likewiſe ſubje&, and the right liable to reduction, 
if he was partaker of the fraud. Inſtruments of reſignation, or pro- 
curatories of reſignation, which of old were executed on writings a- 


part, are not neceſſary to be produced as parts of a progreſs, after 
40 years poſſeſſion *, | 


VoI. II. G g g 


Tuo 


9. The effect 
of reſignati- 
on, in favo- 
rem, before 
infeftment. 


10. The ſupe- 
rior, by the 
late act, 
bound to re- 
ceive every 
diſponee, 
upon the 
rocuratory 
in his diſpoſi- 
tion, on ten- 
der of the 
compoſition, 
even tho' the 
ſame contain 
a ſtrict entail, 


11.A charter 
taken by the 
diſponee, in 
favour of an- 
other in fee, 
and infeft⸗ 
ment there- 
on, denudes 
him without 
an aſſi gnment 
to the procu- 
ratory. 


12. Infeft- 
ment by con» 
firmation ; it 
may take 
place after 
the death of 
diſponer or 
di ſponee. 
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Tno' the original right from the ſuperior bore Aſſignees, yet, after 
infeftment taken on the right, he was not bound to accept of reſig- 
nations in favour of ſingular ſucceſſors; aſſignees, in the firſt char- 
ter, being underſtood only to imply aſſignees thereto before infeft- 
ment, in which caſe only the ſuperior was bound to admit the aſ- 
ſignee®; but, if he accepted of reſignation, he behoved to grant a 
new charter to the acquirer, in terms thereof. And, if adjudication 
was led againſt the diſponer, on the obligement to infeft, the ſupe- 
rior might be charged to receive the diſponee, as in the caſe of other 
adjudications. And now, by the late act', all ſuperiors are bound 
to receive diſponees upon tender of the compoſition, without the cir- 


aDecem. 23. 
1673. Ogil- 


vie. 


cuit of an adjudication, provided the diſpoſition contain procuratory 


of reſignation. And tho of old no ſtrict entail could be made without 
conſent of the ſuperior ©, yet, whatever doubt might have been made 
before this ſtatute touching that point, there can be none at preſent, 
ſince the ſtatute makes no diſtinction between fee-fimple and tailied ; 
tho', in this laſt, the ſuperior's caſe is made worſe by the loſs of 
compoſitions for entries from ſingular ſucceſſors. 


A DISPOSITION, or at leaſt a procuratory of reſignation in favour 
of another, is regularly requiſite in a voluntary conveyance of the fee. 
But, if one that has a diſpoſition to himſelf, his heirs and aſſignees, 
take a charter from the ſuperior to himſelf in liferent only, and to 


another in fee, it will denude him of the fee, by his accepting and 


uſing the right in thoſe terms; more eſpecially, if he is attorney in 
taking the ſeiſin, and that without a deed in writing, denuding him- 
ſelf of the fee: his taking the charter in favour of the other ſupplies 


an aſſignment of the procuratory in the diſpoſition, in terms of the 
charter. a 


Tur other way, whereby the right of fee is tranſmitted from the 
diſponer to the diſponee, is by confirmation. When one diſpones, 


with a precept of ſeiſin, to hold the lands from him of the ſuperior, 


and the ſuperior confirms the ſeiſin taken thereon, or precept, in or- 
der to the giving thereof, and ſeiſin is taken accordingly, it becomes 
a public infeftment by confirmation, of which I have already treated 
a little, and ſhall add what farther occurs. Confirmation may be 
by any veſted in the ſuperiority at the time; nor will the death of the 


«Craig, lib. 2. 
dieg. 16. 
( pen, 


d Edg. Dec, 


30. 1724. 
Cubiſon, 


EB, 2. tit. 3. 
935. 


diſponee or diſponer hinder its effect. Thus, a charter of confirma- 


tion of the diſponee's infeftment, after his death, renders it a public 
infeftment, and may therefore contain a precept of clare conſtat in fa- 
vour of the heir. By ſuch confirmation the diſponee's infeftment 
convaleſces from its date, as if it had been then confirmed, unleſs a 
mid impediment interveen. Thus likewiſe, . if the diſponer die be- 


fore confirmation, and his heir is infeft, that will not hinder the heir 


of the diſponee to obtain a confirmation of. his predeceſſor's infeft- 
ment, and himſelf to be infeft as heir on the ſuperior's precept of 
clare conſtat; becauſe, by the confirmation, his predeceſſor's infeft- 


ment became public, and conſequently the regular way for the heir 


to be infeft is by the ſuperior's precept. The heir of the diſponer 


1s in no better caſe than the diſponer himſelf, whoſe infeftment only 


ſubſiſts till the diſponee's 1s confirmed by the ſuperior, and then ceaſes. 


THE 


- 
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Tu moſt ordinary mid impediment, which hinders the effect of 


confirmation of a right to be holden of the ſuperior, is poſterior in- 


terveening rights or diligences, denuding the vaſſal in whole or in 
part, before the confirmation. Where infeftments have followed 
upon thoſe interveening rights, the caſe is clear, that the right, 
thereafter confirmed, can have no effect againſt them; becauſe they 
are the firſt complete rights. But if adjudication, at another party's 
inſtance, has only followed againſt the diſponer, after the diſponee 
is infeft on his precept, but before the confirmation, the queſtion 


is, if it will hinder the confirmation to be drawn back to the date of 


the ſeifin ? I conceive that, at leaſt, unleſs a charge be given to the 
ſuperior, at the inſtance of the adjudger, to infeft him, the ſuperior 
may ſafely grant a confirmation to the diſponee, which will have its 
full effect; for the ſimple adjudication does not denude the vaſſal; 
and the ſuperior, till ſuch charge is given, is in bona fide to grant 
confirmation to the diſponee, who thereby has the firſt complete 
right. Infeftment taken on the precept in a diſpoſition, to be holden 
ſolely of the granter's ſuperior, does not render it a real right till con- 


firmation, there being none of whom it is holden, and, without a 


| ſuperior, there can be no feudal right. Hence, a diſpoſition, tho 


0 July 10. 
1713. Dou- 
glas. 


veſted with a ſeiſin, to be holden only of the ſuperior, or A me, as it 
is generally called, remaining ſtill perſonal before confirmation, is 
carried by a general ſervice *. | | 


IT certainly is the moſt prudent and ſafe method, more eſpecially 
now, when ward-tenure is abrogated, to take the precept from the 
diſponer, relating to infeftment, to be holden of him, and from him 
of his ſuperior ; - till confirmation, the right is a complete baſe 
holding, and thereafter it becomes public. By this means the inter- 


great effect: they can only prevent the diſponee's right from being a 
a public holding of the diſponer's ſuperior ; but ſtill it will remain 
good as to the property. to be holden of the diſponer, or thoſe that 
come into his right before the confirmation. Confirmation of ſuch 
rights, where no mid impediments interveen, or of rights ſolely to be 


| holden of the diſponee's ſuperior, abſolutely diveſts the diſponer of the 


b 20 Geo, II. 


© July 1. 
1672. Earl 
Eglington. 


whole right. There was danger of recognition formerly, by taking 
ſeiſin of ward lands upon the diſponer's precept ; but now, that te- 
nure being aboliſhed , there can be no place for ſuch hazard by baſe 


infeftments. 


CoxrIRMATTON of rights, ſolely to be holden baſe of the diſponer, 
does not render them public infeftments; becauſe they hold ſtill of 
the diſponer. But it had this effect, that, when granted by the king, 


it ſaved the ſubvaſſals from recognition or forfeiture, ariſing from deeds 


of the diſponer, tho not from any other caſuality falling thro' him. 
And, when granted by a ſubject ſuperior, it ſecures the ſub- vaſſal from 


all caſualities falling thro' the diſponer or his heirs ; becauſe the ſu- 


perior, who conſents to the right, is thereby underſtood to renounce 
theme. But confirmations by the crown paſs of courſe, and there- 
fore only exclude the king from evicting S property from the ſub- 
vaſſal, on account of any deeds of the immediate vaſſal: but till the 


other 
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effect of a 
confirmation 
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ment good 
before con- 
firmation. 


14. Moſt pru- 
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veening deeds of the diſponer, or diligences againſt him, can have no 


15. What the 
effect of a 
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of an infeft- 
ment de me. 
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other caſualities fall thro him; for he is the crown's vaſſal, and there 


can be no intention preſumed to renounce them. 


16. The im- 
port of the 
maxim, jus 
ſuperveniens 
auctori ac- 
creſlit ſucceſ- 
ſori ; how far 
it operates, 
when the au- 
thor is not 
infeft at the 
time, but 
thereafter is. 


17. The effect 
of the rule, 
when one, 
that has no 


right, diſ- 


pones with 
conſent of 
him that has. 


18. The rule 
takes place 

jn all one- 
rous deeds, 
but not in le- 
gal diligen · 
ces. 


Wu one 1 a ſubject, with abſolute warrandice, expreſs 
or 1 

right that afterwards ſuperveens to him or his heirs accrues to the 
purchaſer, who is termed Singular Succeſſor, as the diſponer is call- 
ed the Author : this is founded in common juſtice. Hence, the rule 
in our law is, that Jus ſupervemens auttori accreſcit ſucteſſort * The 
accreſſion is, iſo jure, without any new deed ; and therefore, tho the 
author ſhould make over the ſuperveening right for onerous cauſes, 
yet this could not prejudice the firſt acquirer' of the principal right 
perfected in his perſon. Where one, who has only the right of appa- 
rency, or any other right to lands, not completed by infeftment, grants 
ſeveral onerous rights, whereon infeftments follow, and is himſelf 
afterwards infeft, the reſpective rights, granted by him with abſo- 
lute warrandice, become valid, and are preferable, according to the 
priority of their infeftments, and regiſtration of the ſame, even tho 
one of the perſons laſt infeft had procured the author to be infeft on 
his expence b: this proceeds on the foreſaid principle of Jus ſuperve- 
mens, &c. And, by the ſame rule, infeftments, granted by the author 
before he is infeft, will be preferable to thoſe granted by him after 
he is veſted in the fee. 


Ir one, who has no right, diſpones with conſent of another that 


has the right, it will be ſufficient to tranſmit all right in the conſen- 


ter's perſon at the time; becauſe, in that reſpect, he is virtually a diſ- 
poner. But if he does not grant abſolute warrandice, or conſent «for 
call right he has, or ſhall have, the former rule of Jus ſuperveniens 
auttori, &c. will not take place againſt the conſenter, who may make 
uſe of any new right he acquires to the ſubject, or that accrues to 
him, againſt the diſponee, to whom he is not properly author ©. 


Tris maxim, Jus ſuperveniens auttori, &c. founded upon a ficti- 
on of law, which ſuppoſes the author to have been infeft at the date 
of granting the right, takes place in all onerous deeds importing ab- 
ſolute warrandice. Or even in gratuitous deeds, where granted with 
ſuch expreſs warrandice, if the granter was not inſolvent at the time, 


ſo as the right ſhould fall under the act 1621 ; and therefore annual- 


rents, tacks, ſervitudes, &c. are thereby ſecured d. h ; 


Bur, as to legal diligences, the maxim will not aid them : for 
example, a creditor adjudges againſt an heir who is unentred, with- 


out charging him to enter heir in ſpecial to his anceſtor laſt infeft ; 


the heir comes thereafter to enter and inſeft himſelf in the lands, his 


right will not accrue to the adjudger ; for the diligence muſt be con- 
ſidered as the caſe ſtood when it was led, and cannot be ſupplied 
by what happens afterwards*. 'The heir here is liable in no war- 
randice to the creditor, and it is the abſolute warrandice whereby 
the party is compellable to make over the ſuperveening right, to 
ſupport the deed formerly granted, that founds the maxim. 


DisposITIONS 


lied, or * for all right he hath, or ſhall acquire thereto,” any 
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exerciſe of the faculty, in the ſame manner as was 
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Diseos1TIons frequently contain reſerved powers or faculties to 
the granter to contract debt, or to alter or revoke the right : and tho' 
theſe are for moſt part reſerved to the diſponer, yet ſometimes ſuch 
are created in favour of third parties. A reſerved faculty, to recall 
or burthen the right, does by no means import a fee in the diſpon- 
er; for he is diveſted of the fee by the diſpoſition, and infeftment 
thereon ; but only a power whereby he may reinveſt himſelf with it, 
or burthen the ſubject, to the extent of the faculty: hence, in caſe 
the faculty is not exerciſed by the diſponer in his own life, it expires 
with him, and the fee remains abſolute with the diſponee. But if the 
diſponer has contracted debts, tho' not directly in exerciſe of the fa- 
culty ; but, by bonds, obliging himſelf, his heirs and ſucceſſors, the 
creditors may thereon adjudge the lands, either in the diſponer's life, 
or after his death, from his heir, whereby the diſponee's right will 
be carried or affected after diſcuſſing the heirs and other repreſen- 
tatives of the debtor *; becauſe the diſponee, under ſuch faculty, is, 
in effect, heir of proviſion to the diſponer, and liable to his debt to 
the extent of the ſubject, or ſo far as the faculty extends, after diſ- 
cuſſing the univerſal repreſentatives of the debtor. A faculty, creat- 
ed in favour of a third perſon, ſometimes reſolves into nudum offici- 


um, or ſimple arbitrement over the fee, whereby no benefit ſhall re- 
ſult to himſelf by the exerciſe of it ; as when a power is given to one 


to evacuate and recall the fee diſponed to another; or where the fiar 

diſpones his eſtate . To ſuch perſons, as the truſtee named in the deed 

ce ſhall appoint.” A conveyance of ſuch kind is fomewhatextraordina- 

2 z and as an imaginary caſe was put by lord Dirlton of old, and a 
0 


19. The effect 
of faculties, 
reſerved ei - 
ther to the 
diſponer, or 
created to 
third parties, 
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ubt moved thereon e, ſo a real caſe of that nature occurred, and 


the court of ſeſſion ſuſtained the diſpoſition to take effect in favour of 
the perſon named by the truſtee in the deed *. Such faculty might 
ſeem to be a mandate or commiſſion, and to fall by the granter's 
death ; bat it is a quality accompanying the right, and the diſponer 
is conditionally denuded of the eſtate, viz. In caſe the truſtee name 
ce a diſponee > Shes and, in default of ſuch nomination, the conditi- 
on fails, and the right devolves to the diſponer's heir at law, or con- 
form to the former deſtinations of the eſtate. 


A FACULTY of this kind may be exerciſed at any time of the truſ- 


tee's .life, or on death-bed ; becauſe he does not, by ſuch deed, pre- 


judice his own heirs; and the heir of the diſponer has no intereſt, be- 
ing excluded by the diſpoſition, and the truſtee's acceptance of the 
right ſo qualified. It is ſelf-evident, that a faculty of this kind cannot 
be adjudged for the truſtee's debt, being no proper right of his. But 
if there is a faculty created in fayour of a third perſon, for his own 
behoof, whereby he may burthen the eſtate with ſums of money, or 


alien it in prejudice of the diſponee, for his own benefit, I conceive 


this power will be ſubject to his debts, tho' not contracted in direct 
juſt ſaid of facul- 


ties reſerved to the diſponer himſelf. 


Ix one diſpone his eſtate to his preſumptive heir, or perſon intitl- 
ed to inherit, with a reſerved faculty to himſelf to alter and revoke, it 
cannot be exerciſed on death-bed to the prejudice of the heir, more 
than the eſtate could be then aliened or burthened ; for the heir 


may 
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may repudiate the diſpoſition, and reduce the deed granted on death- 
bed ex capite lecti. But if the heir has accepted of the diſpoſition ſo 
qualified, he cannot afterwards complain, tho' the faculty ſhould be 
uſed on death-bed ; for one cannot approbate and reprobate, Et vo- 
lenti non fit injuria. | A | 


THERE is no doubt but ſuch faculty may be exerted at pleaſure, 
in prejudice of an extraneous diſponee and his heirs. But as to his 
onerous ſingular ſucceſſors, they will not be ſubjected thereto, unleſs 
it is ingroſſed in the procuratory of reſignation, charter and ſeiſin, or 
at leaſt in the precept of ſeiſin, and inſtrument thereon. And, even 
in that caſe, deeds in exertion thereof will not be regarded, in queſ- 
tions with onerous ſingular ſucceſſors, or creditors of the diſponee, 
except ſuch deeds are made real before the purchaſer's or creditor's 
infeftment >; and then the caſe will be determined according to the 
priority of the regiſtration of the infeftments of the reſpective com- 


a Feb. 8. 
1706. Ber- 
tram. July 
1748. Cun- 
ninghame 
contra 
Whiteford. 
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petitors, either by rights from the diſponer, or from the diſponee. 


Perſonal debts, or deeds in exerciſe of the faculty, cannot be more 
effectual againſt the diſponee's ſingular ſucceſſors, than a general 
burthen of debts would, and which the court of ſeſſion, not many 
years ſince, in a ſolemn deciſion, found not real in ſuch caſe*®. I ſhall 
_— notice afterwards how far ſuch faculties are carried by for- 
eiture *, Z 


Ir one, who has intereſt in lands, conſent to another's diſpoſition 
of them, unleſs ſuch conſent appear on the records, it cannot militate 
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againſt his ſingular ſucceſſors, when his right is ſuch as cannot be 


extinguiſhed by a perſonal deed; becauſe, in ſuch caſe, the ſingular 
ſucceſſor purchaſes on the faith of the records. But ſuch faculties, 
whereof I have been diſcourſing, are perſonal in their own nature, 


being no right of fee, and therefore may be diſcharged or renounced 


by a perſonal deed. Andeven the conſent of the perſon, endued with 
ſuch faculty, to the diſponee's providing the eſtate charged there- 
with, in favour of his wife in liferent, and his children naſcituri in a 
contract of marriage in fee, was found to be a virtual renouncing of 
the faculty, in prejudice of his creditors, prior or poſterior to the 
contract ; becauſe they were merely perſonal at the time, and the 
diſponee's right of fee, conſtituted by infeftment, became, by the 


renunciation, abſolute, and preferable to any ſubſequent diligences 


23. Whether 


an obligation 
dy one, poſ- 
ſeſſed of a 
diſpoſition 
of lands to 
convey it, is 
equal to a 
conveyance. 


uſed by the creditors for affecting the fee. I have diſcourſed elſe- 
where upon reſerved faculties f, to which I ſhall add no farther. 


I one, who has a right to lands by diſpoſition, containing pro- 
curatory of reſignation, and precept of ſeiſin, without infeftment, 
grant a perſonal obligation to convey the ſame, and. thereafter the 
diſpoſition is adjudged by another, the adjudger is preferable &; be- 


cauſe the perſonal obligation did not tranſmit the right, and there- 


fore it was {till affectable by the creditors of the diſponee, and carri- 
ed by the adjudication, Wherefore it does not hold in reſpect to heri- 
table rights of lands, that an obligation to grant a right is equal to 
the right, which however obtains, if it relate to moveables. N 
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to receive 


them . This judicial ſale was without any reverſion to the debtor, 
or compoſition to the ſuperior ; but the firſt offer of the lands made 
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| Diseos1T1ONs, or conveyances of lands, become real rights only 
by ſeiſin thereon, which, as above, is effected, either in virtue of 
chad from the ſuperior, of reſignation or confirmation, whereby 
a public infeftment is conſtituted, or upon the diſponer's precept of 
ſeiſin, which creates a baſe infeftment. I have ſpoken fully of the 
ſolemnities and requiſites of inſtruments of ſeiſin, in diſcourſing upon 
the conſtitution of real rights * ; I ſhall only here take notice, 
that infeftment may be taken upon ſuch procuratories of reſignation, 
and precepts of ſeiſin, after the granter's or receiver's death; which 
prevents a circuit of proceſſes and diligences, that was of old neceſ- 
fary, in ſuch event, to complete the feudal right by infeftment. 


SECTION III. - Apprifings or Compriſings. 


HERITABLE rights, perſonal or real, are judicially tranſmitted by 
appriſings or compriſings, and adjudications. Before appriſings were 
introduced, the courſe of payment of debts was, that if the debtor, 


upon 15 days notice bythe ſheriff of the deficiency of moveable goods, 


did not ſell lands for payment of his debt, the ſheriff, or other judge 
ordinary, was to ſell the ſame to the extent of the debt, and grant in- 
feftment to the buyer, if the lands held of the crown. And if of any 


other ſuperior, he was to have the firſt offer of the lands at the price 


on on them by the ſheriff, (called the king's price) and, if he re- 
fuſed, Oy were to be ſold to any other, and the ſuperior was bound 
im, by the ſame manner of holding as the debtor held 


to him by the ſheriff, founded his Option to take the lands, and un- 
dergo the debt, continued to him when appriſings were eſtabliſhed, 


Tus method of execution, for payment of debts, hath been de- 
rived to us from the civil law : for, except as to what concerns the 


ſuperior, which is peculiar to the feudal uſages, the ſame form ob- 
tained among the Romans%. The moveables of the debtor were to 
be taken firſt in execution, and forthwith ſold, and then his lands 
behoved to be expoſed to fale ; and, if they found no purchaſer, 
they were to be valued by the judge who pronounced the decree, and 


given to the creditor, to the extent of the debt for which he had 
judgment. And laſt of all, the zomna, or debts due to the debtor, in 
default of moveables and lands, were to be adjudged to the credi- 


tor. We have nothing of the manner or order in which debts due 
to the debtor were to be made effectual to his creditors in this old ſta- 
tute ; but, to be ſure, they were left to the laſt place ; and, I con- 
ceive, that arreſtments and decrees of forthcoming are of a much later 
invention. Appriſings varied a little from this old method of execu- 


tion for debt upon the effects and eſtate of the debtor, but in the 
main kept to it. 


Or old, creditors could not proceed to execution upon the debtor's 
effects, if he was incarcerated for the ſame debt, and on that ground 
he could ſtop ſuch execution, which, as it took place in the caſe of 


«Craig, lib.3. appriſings ©, I doubt not but it obtained likewiſe in the antient me- 
dieg. 2. $ 3+ 


thod before deſcribed. Our anceſtors thought, that if the creditor 
ſeized 
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ſeized the body of his debtor, he could not proceed farther, his per- 
ſon being principally bound. But this courſe was juſtly receded from 


by ſubſequent practice; for the creditor may well affect the eſtate of 
his debtor, who will not convey it for his ſecurity, by legal diligence. 


Axappriſing was a decree by a meſſenger, as ſheriff in that part, 
conſtituted by the king's commiſſion in the letters of appriſing, 


whereby the whole lands, or other heritable rights contained in the 


letters, were appriſed and diſponed from the debtor to the creditar, 
for payment of the debt, redeemable within the legal reverſion, or 
the time allowed by law. for, redemption. thereof, by payment of 
the debt. Appriſings were originally carried on before the ſheriff, 
or other judge ordinary, on the ground of the lands *, and part of 
the lands were appriſed or appretiated to the value of the debt, by 


an inqueſt of 13 or 15 ſworn perſons, and they had from thence 


their name, and which was the courſe in Sir Thomas Craig's time®. 
The lords of ſeſſion afterwards, on common bills, granted warrant 
for letters of appriſing, directed to meſſengers, as conſtituted ſheriffs 


4 p. 1469. 
c. 36. 5 


bLib. 3. 
dieg. 2. $21, 


for that end, and therefore called Sheriffs in that part; and likewiſe 


diſpenſed with the place of appriſing, generally appointing the ſeſ- 
ſion-houſe in Edinburgh for leading appriſings. This, I preſume, 
was introduced, that the writers to the ſignet, who officiated as clerks 
to the appriſings, might conveniently. attend, in order to the con- 
ducting theme. The whole lands came at laſt, by a great abuſe, to 
be appriſed, without confidering their value or extent of the debt. 
But ſtill there muſt have been an inqueſt or jury, tho' their appretia- 
tion could only be for form's ſake, no regard being had to the value 
of the lands. Thoſe appriſings were originally redeemable by the 
debtor in ſeven years, Which term is called the Legal. 

Tuls cuſtom of appriſing the debtor's whole eſtate, for payment 
of the firſt appriſer's debt, was pernicious to the other creditors, who 
had only the reverſion to Bear} and rely on for their payment; and, 


p. 1672. 
c. 16. $33; 


for the moſt part, wanted money to redeem the firſt appriſing, and 


ſo were cut off by the expiration of the legal reverſion of the firſt ap- 
priſing. To remedy this inconveniency, the act 1661 * provides, 
* Thatall appriſings, within year and day of the firſt effectual one, 


e ſhall come in pari paſſu, as if one appriſing were led for the whole; 


O. The ſo- 
emnities of 


appriſings. 


and this act prolongs the legal from ſeyen to ten years. 


Iuxù letters of appriſing behoved to be publiſhed at the market- 
croſs of the head-borow of the ſhire where the lands lie, termed, A 
Denunciation: and likewiſe muſt have been executed upon the ground 
of the lands; the import of which execution was, that the lands, and 

other rights relating thereto, belonging to the debtor, were to be a 
priſed on ſuch a day, and at ſuch a place; and it behoved alſo to be ex- 
ecuted againſt the debtor, 15 days before leading the appriſing, with- 

out counting the day of the denunciation, or that on which the a 
priſing was led, otherwiſe the appriſing was null, by act of ſederunt*. 
The execution muſt have born delivery of a ſchedule of the let- 
ters of appriſing to the debtor, or leaving it at his dwelling-houſe, 
that he might come prepared, and poſſibly prevent the appriſing, 
by-payment of the debt. And it muſt alſo have mentioned, that 
ES . the 
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the meſſenger ſearched for moveables at the debtor's houſe, and on 
the ground, and found none“. And, if that ſolemnity was not men- 
tioned in the appriſing to have been uſed, it was void, the expreſs 
condition in the letters being, that the lands ſhall be appriſed only 
in default of moveables. But it was ſufficient, that the meſſenger's 
execution bore, that he ſearched for moveables, and found none. 
And this, according to Craig, was not traverſable, by proving that 
there were ſuch goods, in order to reduce the apprifing®. 


DEcREEs of appriſing were in uſe to be regiſtred ; but that cuſtom 
was prohibited, and they were ordained to be Allowed by the court 
of ſeſſion, and the Allowance to be recorded within 60 days after 
their date; otherwiſe the appriſing firſt recorded was preferable, as to 
that ſtep of diligence *. This allowance contained a ſhort note of 
the apprifing, the creditor's and debtor's names, the debt appriſed for, 
and the lands appriſed, and a warrant to charge the ſuperior, if a 
ſubject, to receive the appriſer, by granting him a charter of the 
lands; and, if the lands were holden of the crown, he was infeft by 
a precept from the director of the chancery. 


AFTER the cuſtom of appriſing the whole lands took place, the 
appriſer might have poſſeſſed the whole, tho' the rents far exceeded 
the intereſt of the ſums due to him, during the legal, and was not 
accountable. But this hardſhip was remedied by ſtatute, which de- 
clared, that if the appriſer intermeddled with more rents than paid 
his intereſt, the overplus ſhould be imputed to his principal ſum; 


and, if his whole debt was ſatisfied within the legal, the appriſing 


ſhould expire ipſo facto. And after the ſtatute 166 1, bringing in all 
appriſings within year and day of the firſt effectual one, all appriſers 
were intitled alike to the poſſeſſion, during the legal reverſion, as 


they were to the lands after it was expired. Except as to the form, 


Adjudications, introduced in place of apprifings*, are the very ſame, 


and have the like effect. And therefore, I ſhall not enlarge farther 
on appriſings, which are now abrogated, but proceed to adjudica- - 


tions, 


SECTION IV. Adjudications, in place of Appriſings. | 


An Adjudication is “a decree of the court of ſeſſion, whereby the 
cc lands, or other heritable ſubjeQs libelled in the ſummons, are ad- 
« judged from the debtor to the purſuer, in ſatisfaction of his debt, 
ce redeemable within the time limited by law.” This reverſion, in- 
troduced by law, is commonly termed the Legal, that is, the legal 
reverſion, and is 10 years after the decree of adjudication. ' The 
ſummons needs only be executed againſt the debtor, as in any other 
ordinary action. There muſt be libelled, © That ſuch parts of the 
lands as correſpond to the debt and a fifth part more, may be ad- 
e judged, the defender producing a progreſs of right thereto, and 
“ freeing the ſame of incumbrances, and putting the purſuer in poſ- 


* ſeſſion; and, in default thereof, that the whole lands libelled be 
0 = in ſatisfaction of the ſums, principal, intereſt and pe- 


<« nalties, accumulated into one ſum.” 
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Tuls being an executorial proceſs, no defences will be ſuſtained 
againſt even the firſt adjudication, unleſs they are inftantly verified ; 
for otherwiſe they are reſerved, Contra executionem, vix. to be pro- 
poned in any action of mails and duties, upon the adjudication *. The 
firſt ſummons of adjudication muſt come in by courſe of the roll. 
But ſubſequent ones are brought in ſummarily, that they may be 


within year and day of the firſt ; and then no partial adjudication, by Tod 


producing a progreſs, is competent, for the . ſame reaſon. And for 
that purpoſe likewiſe the court, upon the adjudger's application, 


will grant warrant for inrolling his ſummons before the days of com- 
Pearance are run. | | | 


Ir a progreſs 1s produced, then the lands, or other ſubjects, a- 
mounting to the value of the debt, v2. principal ſum and intereſt, 


and a fifth part more, are adjudged to the purſuer *. The adjudger, 
in this caſe, is not accountable for his poſſeſſion, nor do any, within 
year and day, come in par: paſſu with him, and the adjudication is re- 


deemable only in five years. This is termed A ſpecial adjudication. 


In theſe adjudications the debtor has his option, what lands or 
houſes he ſhall give a progreſs to; and, if he chuſe houſes, the cre- 
ditor muſt be put in poſſeſſion to the value of his debt, and a fifth 
part more, tho the rent of the houſes, valued perhaps at 10 years 
purchaſe, far exceed the intereſt of the ſums adjudged for. And the 
debtor, on redeeming, muſt pay the whole debt, and a fifth part 
more ©, This ſeems hard, fince the creditor, in that caſe, is not to 
hold the land for his money, which gave occaſion to that fifth. The 
creditor, put in poſſeſſion upon ſuch ſpecial adjudication, can uſe no 
diligence, perſonal or real, for payment of the debt, except in caſe 
of eviction of the lands, by the expreſs terms of the ſtatute. 


Ix no ſufficient progreſs is produced, or the incumbrances be not 


purged, then the whole lands libelled are adjudged, as was the later 
cuſtom in appriſings, and the legal is 10 years, in terms of the ſta- 


tute to that purpoſe . Notwithſtanding that it would ſeem the debt 


or's intereſt rather to ſubmit to a ſpecial adjudication than a general 
one, yet it ſeldom has been practiſed. But till a term is allowed, in 
the firſt adjudication, to the defender, to produce a progreſs, but 
which is not competent in ſubſequent ones, as above. The debtors 
do not, for moſt part, comply with this meaſure ; becauſe, perhaps, 


they conceive, that the fifth part more, and the limitation of the le- 
gal is a hardſhip. And beſides, they are not commonly able to purge 
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incumbrances; whereby this remedy, againſt general adjudications, 
has become almoſt ineffectual, tho it is ſometimes practiſed, as ap- 
pears from the forecited late inſtance. Theſe ſpecial adjudications, 
however, are expedient to avoid a run of adjudications within year 


and day of the firſt, of dangerous conſequence to the debtor, which 


is the caſe in general adjudications. 


THe ground of thoſe adjudications that came in place of appriſ- 
ings, mult be a liquid debt, heritable or moveable. If it is an he- 
ritable bond, payable on requiſition, that muſt be previouſly uſed, 
otherwiſe the adjudication is null; but, if it is payable on a charge of 
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horning without requiſition, the adjudication may proceed, tho' no 


then underſtood a liquid ſum . If the debt- 


charge is given, pong 
or is dead, there muſt be a conſtitution againſt the heir, by decree 


on the paſſive titles, requiſition being previouſly uſed, if that was ne- 


ceſlary by the conception of the bond. 


Ax heritable ſubject, right of liferent, or the husband's us ma- 
riti in the wife's lands, reverſions, tacks, tithes, annualrents, or even 


faculties, in relation to lands belonging to the debtor, and likewiſe 
heirſhip-moveable, may be adjudged. 


IT may be doubted, whether an adjudication will carry the arrear- 
ages of an infeftment of annualrent ; becauſe the annualrent itſelf 
being adjudged, the bygones may ſeem to follow it, as the fruits do 
the tree before they are ſevered, and as being a Lien or burthen upon 
the land, in which reſpect * differ from bygone rents. But I con- 
ceive, notwithſtanding, that they are not adjudgeable more than by- 
gone rents, they, in reality, being parcel of the rents: for an annu- 
alrent is annuus redditus, or an yearly rent out of lands; only, for the 
creditors ſecurity, the lands are pledged for the ſame as much as for 
the ſtock. Nor can they be compared to fruits growing upon the 
tree, but rather to thoſe fallen off but not gathered in, ſince annual- 
rents after the term become due, and may be exacted. The paral- 
lel may hold between the current term and growing fruit, which, 


either in lands, or annualrents out of them, will, with the lands, be 


carried by the adjudication of the lands. 


Ir has been made a queſtion, whether an heritable office, or an 
office for life, or a term for years, was adjudgeable? The reſolution 
touching all theſe kinds of offices depends upon the following rules. 
And, in the firſt place, no judicial office, tho' for life or years, can 
be the ſubject of ſuch diligence, thoſe being perſonal and unalienable. 
Next, as to other kinds of offices, whence profits may accrue by the 
exerciſe of them, or towhich ſalaries are annexed, as that of the king's 
printer, for a term of years, of which at the time divers were ſtill to 
run ; and that of the king's uſher, which is hereditary ; theſe being 


muſt be a li- 
quid ſum, 
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patrimonial intereſts, and capable to be exerciſed by others than the 


grantees, the court of ſeſſion found the ſame adjudgeable*. And, 


by the ſame rule, heritable ſheriffſhips and regalities, while ſuch 


ſubſiſted, were adjudgeable, as they were the ſubject of appriſings 
formerly. This we are informed of by the learned Craig d, and the 


nature of the thing ſhews it ; for ſuch offices, being annexed to the 
lands, muſt follow the ſame. 


THE adjudication which bears the lands, and a general clauſe, 
«© With all the debtor's right and title therein,” is preferable to a po- 
ſterior one, bearing ſpecially an Annualrent, or other intereſt compe- 
tent to the debtor in the lands; becauſe creditors cannot particularly 
know their debtor's rights, and the general includes the ſpecial. How- 
ever, the lands muſt be deſcribed by the pariſh where they lie, and 
it is not ſufficient to mention the ſhire only . | 
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42. Adjudi- 
cations a- 
gainſt appa- 
rent heirs, 
how proceed- 
ed in, and 
their effect. 
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| In adjudications againſt an heir, if the heir has made up no title to 


the ſubject, he muſt be ſerved with a ſpecial charge to enter heir 


therein within 40 days, and which muſt be expired before the ſum- 
mons of adjudication is raiſed *; and that whether it is on his own, or 
his predeceſſor's bond to which he is ſubjected by a decree of con- 
ſtitution. The lands muſt be filled up in the letters of ſpecial charge, 
or otherwiſe the adjudication is void ; becauſe the ſpecial charge ſup- 


plies a ſpecial ſervice and infeftment thereon, which muſt contain 


43. Adjudi- 
cations regu- 
larly do not 
carry bygone 
rents; the 
caſe is other- 
wiſe in thoſe 
on decrees 
cognitionis 
cauſa, 


44. Whether 
a growing 
crop is carri- 
ed by an ad- 
judication. 


45. Accumu- 


late ſums in 
adjudicati- 
ons bear in- 


particularly the lands. If the deceaſed had only a perſonal heritable 
right in him, there muſt proceed letters of ſpecial charge againſt the 
heir, to make up a title to that particular right, by ſerving heir in 

eneral, of line or proviſion, to the anceſtor. Such charge is ſome- 
times called a General Special Charge, not without ſome improprie- 
ty; but truly it is a Special Charge againſt the heir to enter to incom- 

lete heritable rights, v/z. ſuch whereon the anceſtor was not infeft. 


But if the adjudication proceeds on a decree cognitions cauſa, (of which 


afterwards *) no ſpecial charge is required. This ſpecial charge ſup- 
plies (in order to ſupport the creditor's diligence) the heir's entry, 


can be of no uſe. | | 


ApJunDicAT10Ns againſt an apparent heir, proceeding on decrees 
of conſtitution and ſpecial charges, carry only the rents and profits of 
the ſubjects adjudged from the date of the decree, as other adjudica- 
tions, and not from the death of the predeceſſor; becauſe, by a ficti- 
on of law, the heir is, on the ſpecial charge, holden as entred ; and 
therefore the adjudication can carry no more than if that had been 


the real caſe, the rule being, that Tantum operatur fictio in caſu ficto, 


quantum veritas in caſu vero; The fiction muſt have the ſame effect as 
the reality, and no ſtronger. The caſe is otherwiſe in adjudications 
on decrees cognitionts cauſa, which, by the heir's abandon of the e- 
ſtate, comprehend the rents that fell due after the deceaſed's death ; 
for the adjudger comes into the place of the apparent heir, who re- 
nounces the whole benefit of the ſucceſſion in his favour; and therefore 
the bygone rents, as well as the lands, muſt belong to the adjudgers, 
in the ſame manner as they would to the heir, had he been entred. 
But other adjudications carry only the rents and profits of the ſubjects, 
from the dates of the reſpective decrees ; for, till then, the ſame be- 
longed to the debtors, and the lands and heritages, and not bygone 
rents, are only adjudged. | | 


SoME have thought, that an adjudication of lands, in the heritor's 
natural poſſeſſion, carries the corns, or other growing crop at the 
time ©. But I conceive, that an adjudication is not a proper diligence 
for that purpoſe ; and that growing corns which are moveable, as I 
have ſhown elſewhere , are only affectable by poinding, as the other 
moveables on the ground; and the heritor, in ſuch caſe, is only li- 
able to the adjudger for the rent or value of the poſſeſſion, as other 
poſſeſſors. 


In all adjudications, without diſtinction, the accumulate * 


bear intereſt only from their dates, and this takes place by proviſion 
of law, tho' there be no mention of intereſt in the decree ; and the 
accumulating 


b Infra hoe 
tit. 


and without it the adjudication is void; but where he renounces, it 
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* June 21. 


1705. Inver- . 


leith. Fount. 
March 25. 
1707, Innes. 
June 1728. 
Corſan con- 
tra Maxwel, 


crept into practice by mere abuſe, to ſpeci 


o Craig,lib.3. 
dieg. 2. 20. 


Newt, deciſ. 
77. 


d Spotſwood 
(compriſing) 
p. 43. in fin, 

p. 56. verſus 
fin, 


Tir. II. Adjudications, in place of Appriſings. 221 


accumulating the ſum at a time prior to the date of the adjudication, 
is no objection againſt it, that being a loſs to the creditor. But if the 
ſum is not only accumulated, but, by the expreſs terms of the decree, 
made to bear intereſt from ſuch prior term, one adjudges for more 
than is due, and therefore his adjudication may be annulled on that 
head; at leaſt it will be reſtricted to a ſecurity for the principal ſum 
in the bond, and intereſt of the ſame; and ſometimes the expence in 
leading it, without the benefit of an expired legal, or accumulations“. 


AN adjudication regularly ought not to mention the intereſt of the 
accumulated ſum at all; for it is a judicial diſpoſition of the lands re- 
deemable, and ſo carries the rents of the ſame that fall due after its 
date, and it is the law that ſubſtitutes the intereſt of the accumulated 
ſum in place of thoſe rents, when the debtor comes to redeem. And 
accordingly appriſings, in place of which theſe adjudications came, 
never contained the intereſt of the ſum appriſed for, and it has 
fy it in adjudications. To 
examine the caſe by principles, it would ſeem, that, to adjudge for 
the intereſt of the accumulated ſum, even from the date of the adju- 
dication, is a pluris petitio, and may be pleaded as an objection to the 
adjudication, fince the creditor cannot have both the rents of the 
lands which the law gives him, and intereſt of the ſums. And, in 
redemption of appriſings, if the debtor continued in the poſſeſſion of 
the lands, he was liable to the creditor, not only in the ſums and ſhe- 
rift-fee appriſed for, but likewiſe to make good the intermediate rents 
of the lands, from the date of the appriſing till the time of redempti- 
on d. Which, in ſtrict law, would be the caſe in adjudications ; but a 
more expeditious and equitable rule is followed, v:z. that, in place 
of thoſe rents, the intereſt of the ſums adjudged for ſhould be ſurro- 
gated ; for the ſubjecting the debtor to the rents could only take 
place when lands were appriſed equal in value to the ſums ; but when 
the whole came to be appriſed at random, it would very often have 
been intollerable to make the debtor account for the rents. 


IT is declared, by the ſtatute 1672, introducing adjudications in 
place of appriſings, that © Superiors and Creditors ſhall be in the 


« ſame caſe, after citation in the adjudication, as if appriſing were 


« led of the lands, and a charge given to the ſuperior thereupon.” 
This only takes place in competition with voluntary rights granted 
after citation, which renders the ſubject litigious; but will not pre- 


judice legal diligences, ſuch as arreſtment, which is preferable upon 


the current term, to an adjudication led thereafter before the term, 


unleſs infeftment likewiſe follow before that period ©, as was obſery- 
ed in the preceeding title. | 


An adjudication being only a ſecurity for the debt, if the creditor 
do not charge the ſuperior within a reaſonable time, to receive him 
as vaſſal in the lands adjudged, or inſiſt for poſſeſſion of the ſame, 
but is ſupinely negligent for ſome years, an infeftment, on a volunta- 
ry onerous right interveening, will be preferable, as was the caſe 
in appriſings 4; for it were unreaſonable that a dormant diligence, 
which the party may uſe or not, ſhould be prejudicial to lawful 

Vo. II. K k K 1 purchaſers, 


tereſt onl 
from the flate 
of the decree; 
and what if 
one adjudges 


for inter 
from a prior 


date. 


46. Adj udi- 
cations onght 
not to men- 
tion the in- 
tereſt of the 
accumulated 
ſum, 


47. How an 
adjudger is 
in the ſame 
caſe, after ci- 
tation in the 
adjudication, 
as if appriſ- 
ing were led, 
and charge 
thereon, 


48. The con- 
ſequence of 
an adjudger's 
neglect to uſe 
diligence on 
his ad judica- 
tion. 
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purchaſers, or vigilant creditors, who proſecute their rights, the 
maxim being, Jura vigilantibus ſubweniunt. 2 


49. The ei. ApjUDICATION before infeftment, is a judicial diſpoſition to the 
e ſubject; but, if the debtor was infeft, the adjudication does not de- 
before infeft- nude him without a charter thereon, and an infeftment in the ad- 
ment, and of judger's perſon: however, it imports an aſſignation to the mails and 


= Rk. duties, or rents falling due after its date, and needs no. igtimation. 


8 cution of the ſummons, if the adjudger is not in mora, in completing 


| ſing after ex- It excludes all voluntary rights granted after the date of the exe- 


his right. But, if the voluntary right was prior to the citation, in- 


feftment may be taken, even after decree of adjudication and charge 
thereon, and will be preferable thereto®, as being the firſt complete 
right of fee. If the adjudger poſſeſs certain of the lands, after expi- 
ration of the legal, his debt is thereby extinguiſhed, tho' the adjudi- 

cation had become ineffectual as to the reſt of the lands, for he there- 
by acts as proprietor, and is no longer a creditor. 


50. Abbrevi= AN adjudication is not complete, unleſs there is an Abbreviate 
4575 = the thereof ſubſcribed by the lord ordinary who pronounced it, and re- 
— corded within 60 days of the adjudication . This came in place 
of the allowance formerly eee in appriſings, inſtead of the re- 

giſtring them, as above l. It is a ſhort record of the lands, or other 

ſubjects adjudged, containing the names and deſignations of the ad- 

judger and defender, ebe a particular of the debts for which the ad- 
judication is led *. The rule laid down in the ſtatute is, that © thoſe 

„ whereof the abbreviates are firſt recorded are preferable,” fo that 


© Decem. 4. 
1628.Lagan. 


bNewt, deciſ. 
19. 


Regul. 1695. 

art. 24. ad- 
ditional re: 
gul. art. 3. 
4 Pp. 1661. 

e. 31. 


Regul. 1695. 
act 24. 


the want of it is not an abſolute nullity; and therefore the lords of 


ſeſſion, on ſpecial 3 „ will allow the abbreviate to be ſigned 


and recorded, even after expiration of the 60 days, for it will thereby 
be preferable to others recorded thereafter. But ſuch as are not fe 


recorded will not be allowed the privilege of coming in pari paſſu 
with the firſt effectual adjudication, tho within year and day of 


it, unleſs there are abbreviates of them regiſtred within that pe- 
riod*, becauſe they muſt be formal and complete. The abbreviate 
contains a warrant for letters of horning againſt the ſuperiors ; but 
for which there js no occaſion, where the debtor was not infeft ; 
but ſtill there muſt be an abbreviate of them duly recorded, the pri- 
mary intent of which is for intimation, and it is enjoined in all, with- 
out diſtinction, whether the debtor was infeft or not. | 


; - "Two or THE abbreviate was in uſe to be taken back by the adjudger, after 


Hume deciſ. 
88. 


more princi - it was recorded; and, if it happened to be loſt, it was a doubt, if 


pal abbrevi- 


bes may be an extract from the record would be ſufficient, ſince the regulation 


obtained. enjoins, that it be ſigned by the pronouncer of the decree. To reme- 
dy which inconveniency, it is ordained by act of ſederunt, that a 
principal abbreviate ſigned by the judge, pronouncer of the decree 
of adjudication, ſhall be retained by the clerk, to be the warrant of 


any extract that may thereafter be wanted. And for the adjudger's 


farther ſecurity, that the judge ſhall ſign two or more abbreviates, 
as the party deſires, that he may have, in his own poſſeſſion, one 
or more principal abbreviates®, . 


* 


INFEFTMENT 


5 Act of ſed. 
Jan. 18, 
I715, 


b Lib. 3. dieg. 
2. 9. 20. 


20 Geo. II. 


d P. 1672. 
c. 19. 


© March 30. 
1637. Pater- 
ſon. 


f Spotſwood 
(compriſing) 
p. 55. in fin, 
Scot. id. 
P-56.Cowan. 


cannot be effected by any perſonal diligence, 
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INFEFTMENT no doubt N the adjudication into a right of 
property: but, in reſpect that it is expenſive to inſiſt for infeftment, 
and that poſſibly the ſuperior may decline it, in which caſe the courſe 
after an is to be followed: therefore, it is declared by ſtatute, 


that an adjudication ſhall be effectual and preferable to all others, not 


only by infeftment, but likewiſe by a charge given to the ſuperior, 
for granting infeftment *, which proceeds on the horning raiſed on 
the warrant in the abbreviate. But, if the adjudger intends effectu- 
ally to be infeft, he muſt not only charge the ſuperior, but likewiſe 
therewith preſent a charter to him to ſign, with a year's rent for his 
entry; and, if the ſuperior refuſe to receive the adjudger, he muſt 
take inſtruments on the refuſal, and thereupon he will obtain, on a 


common bull, letters to charge the next ſuperior, and fo on till he 


arrive at the king, who refuſes none; and by this means the imme- 


52. What the 
eſſect of a 
charge on an 
adjudication; 
what courſe 
muſt the ad- 
judger take 
to obtain 


himſelfinfeft, 


diate ſuperior loſes the caſuality of non-entry during his life. And, | 


if the ſuperior is not entered to the ſuperiority, the ſame courſe ma 

be taken with him, as in the caſe of refuſing to enter an heir. Thus 
was the ordinary method in Sir Thomas Craig's days b, and is ne- 
ceſlary ſtill, when the adjudger finds it his intereſt to be entered, 
and the ſuperior is obſtinate in refuſing to receive him, or is not in 
capacity to do it. At the ſame time, ſummary diligence may pro- 
ceed againſt the immediate ſuperior, upon the horning againſt him; 
and indeed, by the late ſtatute ©, at the inſtance of a diſponee, on 
producing a diſpoſition, . containing a procuratory of reſignation, and 


tendering a year's rent for his entry. And, I conceive, that in both 


caſes, on the refuſal of the immediate ſuperior, there muſt be acceſs 


to the next, in order to the heir's, adjuger's, or diſponee's infeftment ; 
for that is abſolutely ere for veſting the feudal right, which 


: * 


By the ſtatute *, adjudgers muſt be received on payment or tender 
of a year's rent, with a charter, and all perſonal diligence may pro- 
ceed to compel the ſuperior to receive them, or they may inſiſt to be 
entered by the next ſuperior, as aforeſaid. Where there are more 
adjudgers within year and day of the firſt, one year's rent will be 
ſufficient, as one infeftment is communicable to all; and, if the ſum 
adjudged for is ſmall, and the rent very great, the court of ſeſſion 
will modify the entry below a year's rent *. If the lands adjudged 


belong only in ſuperiority to the debtor, his ſuperior is intitled to no 
more than a year's rent of the feu-duty, to which only the adjudger is 


$3. The 
year's rent, 
due by the 
adjudger for 
entry, varies 
according to 


the debtor's 


intereſt in 
the ſubje@ z 
not due in 
lands holden 
of the crown. 


to have right when entered; and, if they are ſubje& to a liferent D 
holden of the ſuperior, the 2 duty will be ſuperceded till the 


liferenter's death f In adjudications of lands holden immediately of 


the crown,. no year's rent 1s exigible by the barons of exchequer, at 
paſſing the charter, which is compounded for according to the ſtated 
rules of exchequer ; for the lieges are all alike the king's ſubjects, 
and therefore, there is no reaſon for exacting a compoſition for the 
change of the vaſlal. | 


Tur charge againſt the ſuperior renders an adjudication effectual, 
as if infeftment had been taken upon it, only in competition among 
adjudgers ; for, in queſtions with voluntary rights, prior to the ci- 
tation in the adjudication, the- firſt infeftment actually taken is the 

rule 
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rule of preference, in the ſame manner, as if both were voluntary 


rights; ſo that the infeftment on the firſt effectual adjudication, in 
ſuch caſe, is only available to the adjudger infeft, but not to thoſe 


within year and day of him, to whom, if not infeft, the diſponee 


infeft will be preferable. This, in ſuch caſe, makes it neceſſary for 
all the adjudgers to take infeftment, and the ſuperior ought to refuſe 


55. Adjudi- 
cations,with- 
out year and 
day, are pre- 
ferable, ac- 
cording to 
their dates. 


56.How does 
the ſuperior 
make effectu- 


al his adjndi- 


cation of the 
vaſſal's e- 
ſtate, 


none; but then he is intitled only to one year's rent for an entry from 
all *: however, an adjudger frequently contents himſelf with the 
charge, to render his adjudication effectual, without proceeding far- 
ther. The effect Sete be of this charge againſt the ſuperior, only, 
is, that all adjudications led within year and day, of that which is 
made effectual by ſuch charge, are brought in pari paſſu, as if one 
adjudication had been led for all. The year is counted from the 
date of the adjudication, and not of the charge, and by return of the 
ſame day the next year; but it has not the effect of an infeftment in 
other reſpects. Thus, the ſuperior is not pr prejudiced of his 
caſualities, unleſs he was in mora, by refuſing infeftment, after not 


only charging him, but likewiſe offering him a charter to fign, with 


a year's rent for the entry b. Nor will one that had a voluntary right, 


prior to the adjudication, be thereby hindered from perfecting it by 


infeftment. Nor does it exclude the widow from the terce*, becauſe 
the debtor ſtill remains har. | 


AFTER an adjudication is made effectual, and year and day ex- 
pired, all ſubſequent adjudications are preferred according to their 
dates. Wherefore the one that is firſt led, after expiration of the year 
and day, is preferred next to thoſe within the year and day: and other 
adjudications, thereafter led, muſt take their place according to their 
dates ; becauſe they only adjudge the reverſion that ſhall remain after 
the preceeding ones are ſatisfied, as was the rule in all caſes, before 
the act 1661. | 


' Wursx the ſuperior adjudges his vaſſals eſtate, he cannot make 
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56. 


his diligence effectual by a charge againſt himſelf, otherwiſe than in 


the name of a truſtee. Before the act 1661, in ſuch caſe the ſupe- 
rior was preferable, by his ſimple appriſing of the vaſſal's eſtate, on 
this ground, that, by the appriſing, the fee was ſuppoſed to be con- 
ſolidated with the ſuperiority. And therefore it may ſeem, that the 


adjudication, at the ſuperiot's inſtance, is to be holden as effectual 


57. The con- 
ſequences of 
t he commu- 
nication of 


the firſt ef- 
fectual adju- 


dication to 


from its date, in the ſame manner, as where a perſonal right is ad- 
judged, which needs no charge to make the adjudication effectual. 


And it is the doctrine of ſome of our beſt lawiers, that an appriſing, 


at the ſuperior's inſtance, (in place of which an adjudication now 
comes) is equivalent to a diſpoſition and reſignation thereon, and con- 
{olidates the property with the ſuperiority*. But I have elſewhere 


endeavoured to ſhow, that this opinion is not well founded *. 


INFEFTMENT or charge againſt the ſuperior on the adjudication, 
which is thereby made the firſt effectual one, is ih jure communi- 
cated to all thoſe that are within the year and day of it; ſo that the 
firſt adjudger cannot paſs from it to their prejudice. Nor does it alter 
the caſe, that the firſt effectual adjudication comes into the perſon 


thoſe within of a ſingular ſucceſſor, or that it is ſatisfied by payment or intromiſ- 
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ſion; for it ſtill ſubſiſts to the behoof of the reſt, within year and 
day of it, in the ſame manner as if their debts had been therein in- 
cluded, and therefore it is a common right. Nor will they be ex- 
cluded from claiming the benefit, tho' the legal of it is long expir- 


ed a; unleſs it is ſecured by the poſitive preſcription, whereby it be- 


comes an abſolute right of property. However, the others, before 
they are admitted to participate of the benefit, muſt refund the 


whole expences of the firſt effectual adjudication and infeftment, or 
charge thereon, and intereſt of the ſame, as a conſideration for allow- 


ing them to partake of the diligence ; which, by the former law, 
would have excluded them, till it was redeemed. None of thoſe, 
within year and day, can purſue a removing againſt tenants without 


the reſt, unleſs he find caution for the rents, or offer a better tenant, 
or greater rent“. 


Ir the ſubject adjudged is not a right perfected, by infeftment, in 
the debtor's perſons, the adjudication requires no charge againſt the 
ſuperior to perfect it, fince the ſuperior can grant no infeftment pur- 
ſuant to ſuch charge : and conſequently all adjudgers, within year 
and day of the firſt adjudication of ſuch right, come in par: paſſu 
with it, as being of itſelf effectual, as was above hinted * And, for 
the ſame reaſon, there was no neceflity of old for the Allowance of 
the court of ſeſſion to appriſings of ſuch ſubjects, the only intent of the 
allowance then being, to obtain a warrant for charging the ſuperior 
to receive the appriſer vaſſal in the lands*. But, after the regiſtration 
of appriſings was taken away, the allowance was ordained to be re- 
corded by ſtatute*, which extends to all appriſings. So that the uſe 
of the allowance became not only a warrant to charge the ſuperior, 
but likewiſe to ſerve as a publication of the appriſing. 


AFTER the legal reverſion is run, the adjudication becomes expir- 


ed and irredeemable, and infeftment thereon renders it, in a proper 
ſenſe, a right of property, if the adjudication is unquarrellable; but ſtill, 
in all competitions, the adjudication itſelf, and grounds of debt, muſt 


be produced any time within the poſitive preſcription. However, 


the warrants or general charge whereon the decree of conſtitution 


proceeded, or the ſpecial charge, with their executions, need not 


be produced, if it was not called in queſtion for 20 years f. Where an 
heritable bond is adjudged of much greater value, perhaps, than the 
ſum adjudged for, the ſame notwithſtanding will be carried by the 


expiration of the legal. But even thereafter, a conſcientious creditor 
will allow the debtor the benefit of redeeming it, on payment of 


what is juſtly due to him : as likewiſe ſuch perſon will not carry off 
a great land- eſtate, for a ſmall ſum, by an expired legal. There is 
this difference between the two cafes, that the property of lands 
ought, for the public good, to be fixed and aſcertained within a cer- 
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tain period; whereas, in the other caſe, there is a kind of compen- 


fation between the ſum adjudged, and that adjudged for; and there- 


fore the creditor-adjudger would ſeem in equity to have no right ta 
the overplus, and ought to refund it. 5 
A BACKBOND, or other perſonal deed, by an adjudger or his aſ- 
ſignee, qualifying the right, will no doubt be good within the legal, 
FOL AE L 11 even 
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even againſt an onerous ſingular ſucceſſor infeft on the adjudication 


| becauſe it is only a judicial right of lands redeemable, and therefore 


muſt be affected by the perſonal deeds of authors; even tho the 
backbond had not been regiſtred in the regiſter of reverſions, nor in- 
hibition uſed on ſuch deeds, or the matter rendered litigious before 
the purchaſe. For a backbond of reverſion granted by a diſponee to 
lands, was good, by expreſs ſtatute *, againſt his onerous ſingular ſuc- 
ceſſors, before the act 1617, ordaining backbonds (for reverſions 
are ſuch) to be recorded within 60 days of the ſeiſins, upon the diſ- 

ſitions to which they relate, in order to have that effect; and the 
fone act referring only to voluntary rights, the law is ſtill the ſame 
as before, with reſpect to adjudications, to the above effect; and 
which is eſtabliſhed by a current of deciſions b. 


Tux caſe is otherwiſe, if the ys e is expired and completed 
by infeftment; for then the purchaſer obtaining himſelf infeft, his 


right of property is abſolute, and not controulable by any perſonal 
| deeds of his author, more than in the caſe of a conveyance of a vo- 
luntary right of lands, for in both caſes the purchaſer, who acts on 
the faith of the records, is ſafe. Indeed payment within the legal, 
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demption of 
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by intromiſſion with the rents of the ſubject adjudged, will no doubt 
extinguiſh the adjudication to all intents; not only in prejudice of 
the adjudger that intermeddles, but likewiſe all ſingular ſucceſſors to 
him, whether infeft or not, and at whatever time the defence is pro- 


poned, unleſs the party be ſecured by the long preſcription ; for that 


being the natural way of extinguiſhing an adjudication, the purchaſer 
is underſtood to take his hazard of it. | þ 


By an adjudication, the lands and rents of the ſame belong to the 
creditor, redeemable indeed by proviſion of law, on payment of the 
accumulate ſum, and intereſt of the ſame within the legal. And con- 


ſequently the adjudication itſelf, i. e. the right of the lands, falling 


to the heir of the creditor, it muſt carry the whole bygone intereſt ; 
which, and the accumulate ſum, are payable to him alone, on re- 
demption of the lands from him; and no part of the intereſt falls to 


the executors of the adjudger, who have no right to the reverſion ©, 


ADJUDICATIONS may be redeemed, at any time within the legal, 
by the perſon who has right to the reverſion his uſing an order of 
redemption, by premoniſhing the adjudger to come and receive his 


money, at any time or place convenient, (for the law preſcribes none) 


and that, in default thereof, the money ſhall be conſigned, In pur- 
ſuance of this premonition, the adjudger either receives his money, 
and renounces the adjudication, in which caſe it becomes extinct; or, 


in default thereof, the money is conſigned, and a declarator of re- 
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** 


demption, in conſequence of the order duly uſed, muſt be ſued, and 


a decree thereon obtained; but even, without ſuch action, the legal 
ts ſtill kept open, by uſing the order of redemption. An order, being 
uſed by.any one of the debtors, ſaves the currency of the legal to all; 
becauſe the creditor cannot evict the eſtate of any of the debtors for 
a debt, whereof tender was made to him in due time. 


.- A. DECLARATOR. of redemption, purſuant to the order, effectually 
extinguiſhes the. adjudication, tho' perfected by infeftment, which is 
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only a ſecurity for the ſum, and therefore muſt evaniſh when the 
ſum is paid, or thro the creditor's fault conſigned, But tho proper- 
ly it is the order, and not the declarator, that extinguiſhes the adju- 
dication; yet, even after the order'is duly uſed, the ſum conſigned 
falls not to the executors of the adjudger, but to his heir, unleſs the 
deceaſed had either acknowledged the conſignation, or declarator of 
redemption had paſt againſt him ; becauſe, till then, the debtor may 
$ from the order, and take up the conſigned money“, as was ob- 
ſerved in redemption of wadſetsb. An order of redemption uſed 
within the legal, no doubt, keeps it open; but, if the adjudger is in 
poſſeſſion, a ſummons of count and reckoning, or declarator of ex- 
tinction of the adjudication raiſed within the legal, and effectually 
proſecuted, will hinder the adjudication to expire; it being impoſſible 
for the reverſer, in that caſe, to know what is reſting; and the ex- 
piration of the legal is odious*. ep 


In a competition among the adjudgers, any of them may propone 
compenſation againſt another, upon a debt due by him to the com- 
mon debtor, tho' omitted in the decree*. For the old ſtatute, which 
enjoins compenſation to be proponed before decree, does not concern 
the intereſt of third parties, but only the defender himſelf, that he 


may not vexatiouſly wave it, in order to a ſuſpenſion. 


DECLARATORs of expiration of the legal are ordinary, and where 
the adjudger is in poſſeſſion, ſuch proceſs is adviſeable for removing all 
Queſtions touching his being ſatisfied within the legal: but in other 
caſes it ſeems to be a fruitleſs action, for the law declares the expirati- 
on of it without any action for that purpoſe. Which is otherwiſe in 


temporary conventional reverſions, wherein there is ſtill place for re- 


deeming till declarator of the irritancy of the reverſion is obtained, as 
is obſerved in the proper place *. | SEED 


Ir an. adjudication, which is expired, is purchaſed by the appa- 
rent heir of the debtor, either before or after his predeceffor's death; 


or which becomes expired in his perſon, the creditors of the deceaſ- 


ed, even without adjudging, may redeem the lands from him within 
ten 2 after his right is preſumed to be known, by infeftment or 
poſſeſſion thereon, upon payment of the ſums he paid for it; or, if 
the right was gratuitous, of the ſums in the adjudication: and his poſ- 
ſeſſion of the rents will be imputed in extinction thereof, ſo far as they 
go: this new and ſecond legal will be kept open in the ſame man- 
ner as the firſt*, This expedient was neceſſary, becauſe frequently 
apparent heirs tranſacted with a creditor that had the moſt ſovereign 
rights on the eſtate, and thereby poſſeſſed the whole to the ruin of 
all the other creditors. And the caſe of creditors in theſe circumſtan- 
ces being moſt favourable, the court of ſeſſion found it competent 
to perſonal creditors, to redeem appriſings ſo purchaſed, and that 
even tho the purchaſe-was made in the predeceſſor's life; notwith- 
ſtanding that the ſtatute ſeems, by its words, not to reach to thoſe 


the perſon of the heir :. The rule for interpreting laws, eſpecially 
thoſe introduced for preventing of frauds, is Quoties lege unum aliquid 
aut alterum introductum eft, bona occafio eft, cetera qua tendunt ad ean- 
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Adem utilitatem, vel interpretatione, vel certe juriſdictione ſupplert*, viz. 


67. The far- 


ther effe of 
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that beneficial laws be conſtrued ſo as by a parity of reaſon to be ex- 
tended to parallel caſes, and may be applied here. 


Axp now, if the apparent heir poſſeſs the predeceflor's eſtate, or 


part thereof, by rights redeemable or irredeemable, otherwiſe than 
as purchaſer at a publick N before the lords of ſeſſion, his poſſeſſi- 
on is declared a paſſive title ſufficient to make him repreſent his pre- 
deceſſor univerſally, in the ſame manner as if he were ſerved heir to 
him b. Wherefore, by our preſent law, adjudications coming into the 
perſon of the apparent heir, and he poſſeſſing thereon, become ex- 


tinct confuſone. By a clauſe in the fame. act © where rights or dili- 


H gences affecting the predeceflor's eſtate, ſhall be found ſettled in the 
e perſon of wk ſuch near relation to whom the apparent heir to the 
ce foreſaid predeceſſor may likewiſe ſucceed as ven the apparent 
ce heir's poſſeſſing by virtue of the ſaid rights and diligences, (ex- 
e cept upon lawful purchaſe by public roup) is not only declared a 


* paſſive title; but likewiſe thaſe rights and diligences in the perſon 


<* of the near relation are only valid to exclude the predeceflor's 


* creditors, in ſo far as can be inſtructed, that theſe rights and dili- 


rent heir may likewiſe ſucceed, and by virtue whereof he poſſeſſes 
the predeceflor's eſtate, ia | | 
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ce gences were truly and honeſtly purchaſed for payment of ſums of 
% money, and no further.” There is here a perpetual reverſion 
granted to the creditors of the predeceſſor, with reſpect to the rights 


and diligences in the perſon of a near relation, to whom the appa- 


* +> 


< the intereſt of the ſums adjudged for, during their minority of 21 


years; for which: time it is there faid the legal continues. This 
| ſeems to be exroneouſly mentioned inſtead of 25 years, for otherwiſe 


the adjudger will ſtill retain the overplus rent, during the four ſub- 


ſequent years of the 25, within which time the legal is ſtill current 
by the firſt act, the benefit whereof was not intended by the ſubſe- 
quent one to be limited, but the privilege to be extended in favour 
of minors: Et quod in alicujus favorem inventum eſt, non detorquendum 


eft in jus lefionem ; what is introduced in favour of one, is not to 


be {trained to his prejudice*. And therefore this act is to be inter- 
preted by the preceeding one, and the benefit thereby introduced 
muſt extend to the party's age of 25 years complete. 


Ir a man die before his age of 25 years, and another minor ſuc- 
ceed to him, he has the benefit of redemption till his own age of 
25 years. But, if a major ſucceed before the original legal was expir- 
ed, then he is almoſt in the fame caſe as if the adjudication had been 
led againſt himſelf, and can only redeem during the years of the le- 
gal that did not run in the minor's time. And, if the original legal 
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was expired before that period, the major ſucceeding has year and 


day after his ſucceſſion, by the minor's death, to redeem . And, by 
the ſame rule, if the legal had near expired in the minor's life, the 
major ſucceeding to him has a full year and day, after the minor's 


death, to redeem the adjudication, tho' ſo much of the legal did not 


then remain. 


A DouBT is moved by lord Dirlton *, whether, if a madman or 
idiot have right to a legal reverſion, he has the benefit competent to 
a minor, to redeem after his recovery, or the heir after the idiot's 
death : and he anſwers in the negative, becauſe, by our law and 
cuſtom, before the act 1621, minors had not that benefit; and, by 


the ſtatute, it is only given to minors, Et exceptio firmat regulam in 


caſibus non exceptis ; and ſtatutes cannot be extended. Nor is there 
the ſame reaſon, ſince the time of minority is defined ; whereas, a 


' madman may never recover, and an idiot may live a very long time; 


cFeb.9.1639. 
Hamilton. 
Jan. 4.1662. 
Seton. Jan. 
20. 1681, 
Burnet. 

d Feb. 10. 
1674. Blyth. 


and it were hard that the creditor ſhould be uncertain, all that time, 
as to his right and dominion, whether it be abſolute or redeemable. 
Sir James Stuart, upon this title, differs, and thinks, that a furious 
perſon, or an idiot, ſhould have the benefit, competent to a minor, 
to redeem after his recovery. But, with ſubmiſſion, his reaſons are 
not ſufficient to over-balance thoſe given by Dirlton, I ſhall onl 

add, that an idiot, or natural fool, never recovers, as is obſerved 
by naturaliſts ; ſo that tis needleſs to put the queſtion, whether 
he may redeem after his recovery, fince the law does not preſume 
that he ſhall recover; and therefore, it ought to be put, whether 
the heir of an idiot can redeem after the death of the idiot? And, as 
commonly the next heir has the tutory, he may blame himſelf if 
he does not redeem within the legal. And the ſame may be faid in 
relation to a furious perſon or madman, who is likewiſe committed 
to the tutory of his next agnat. And, if any other guardian ſuffers 
the legal to expire, when he could redeem, he is liable in damages 


to the party aggrieved, or his heir. 


Ap jupicarioxs within the legal may be extinguiſhed, by pay- 
ment of the ſum, for then the ſecurity muſt fall; or by intermeddl- 
ing with the rents within that time, to the extent of the accumulate 
ſum, as above; for all adjudgers, regularly, have their option to poſ- 
ſeſs or not. If they poſſeſs within the legal, they are accountable 


for the rents, conform to the rental, the victual- rent being counted 


at the ſheriff-fiars, (not the commiſſars) from the time their poſſeſ- 
ſion was peaceable, with deduction of all burthens and neceſſary de- 
falcations. But, if they are diſturbed in the poſſeſſion by the debtor, 
via facti, or via juris, they are only bound to account for what they 
actually receive during thoſe years; and, fo ſoon as they return to 
peaceable poſſeſſion, they again become accountable by a rental. 
They are equally liable to diligence with factors, and if one has right 
to ſeveral adjudications, his intromiſſion with the rents will primarily 
be applied to the firſt, or to ſuch from whence there 1s the greateſt 
danger to the debtor, that the legal may be ſaved from expiring“. 


AN adjudication was likewiſe found extinguiſhed, by a bond. aſ- 


ſigned, during the legal, by the debtor to the adjudger, even in pre- 
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the legal, for 
his payment. 


714 Adjudi- 


cations, and 
infeftments 
thereon, li- 
able to chal- 
lenge at any 
time within 
the poſitive 


preſcription; court of ſeſſion only open the legal, and ſuſtain the adjudication for the 
2 22 accumulate ſum, and intereſt from the date of the adjudication; or 
tive ones are they reſtrict the adjudication to a ſecurity only for the principal ſum, 
282 intereſt and neceſſary expences, and ſometimes without either accu- 


if the lands adjudged had been given him in ſolutum, or in payment 
of his debt. But otherwiſe the expiration of the legal cannot bar the 
adjudger from his full payment, imputing thereto the lands adjudg- 
ed, according to their value, either by ſelling the lands with the 
debtor's conſent, or bringing them to a ſale before the court of ſeſ- 
ſion. And it has been obſerved already, that the adjudger's poſſeſſing, 
after expiration of the legal, part of the lands adjudged, excludes 
him from all farther demand, tho' the reſt had been evicted, ſo that 


they are holden as taken in ſolutum, by ſuch poſſeſſion, even with- 
out diſpoſal. 


ApupicArioxs, and infeftments thereon, may be queſtioned at 
any time within the years of the poſitive preſcription, as above, in a 
reduction at the inſtance of the debtor, or his heirs, or other credi- 
tors adjudgers. If the adjudication is eſſentially defective, or led for 
more than was due, by the party to whom the partial payment was 
made, it will be wholly annulled. But, for ſmall informalities, the 


mulations or expences, as above hinted. It is much in their arbi- 
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by a bend judice of a ſingular ſucceſſor *. This was in the caſe of an adjudica- * July 26. 
—_— tion within the legal, and before infeftment. And, by the fame rule, 045.7 
during the " ſuch adjudication is extinguiſhable, even againſt an onerous aſſignee, knows 
legal. by any juſt defence that lay againſt the cedent, during the legal, as 
in the caſe of a merely perſonal debt. 5 e 
72. An ad- Tp a preferable adjudger, in a competition for mails and duties, or 
70 dots if rent of the lands, debar others, he is bound to poſſeſs, and is ac- 
he obſtructs Countable for the rentsb. The court. of ſeſſion, however, by a clauſe Feb. 11. 
_ bis in the act 1661, may reſtrict adjudgers, during the legal, to rents a 
amr de re- equal to their intereſt, which proviſion is found to be a perpetual law, 
ſtrited to extending not only to appriſings then led, but likewiſe to thoſe in time 
bis intereſt. coming; and, in conſequence of the ſtatute 1672, to adjudications 
that came in place of appriſings e. Neut. decil. 
| 84. Feb. 10. 
V | 1675. Tor- 
73. The ad- As ſoon as an adjudication is ſatisfied, the debtor's right revives, woodhead. 
Laas Eds. and is in the ſame caſe, as if it had not been led. One that poſ- 
ed, the rever- ſeſſed on an adjudication that was expired, but thereafter the legal 
ſer's right , opened, is accountable for the rents only, ſo as to impute them to 
ſtands good. his OWN payment, But thereafter, till he was challenged in a pro- Hume deciſ. 
per action, he will be found ona fide poſſeſſor, not liable to reſtore; . **: 
becauſe he truly poſſeſſed as abſolute proprietor, till his diligence was 
opened: and the rents, after his debt is ſatisfied, are Fructus bona 
fide percepti. „„ 
54. How does IF an adjudger diſpone the lands, after the legal is expired, he 
e thereby accepts the ſame, in payment of his debt, tho' the price 
ſubject effec- ſhould come far ſhort of it; and therefore cannot thereafter affect 
K any other ſubjects belonging to the debtor for the reſidue, more than 


trement, how far an adjudication, liable to objections, ſhall be annul- 
led or reſtricted; but a very ſmall informality will give occaſion to 
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Kinghorn. 
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1745. Ram- 
ſay. 

EP. 1700. 
641 


J July 12. 
1711. Blaw. 


' ENewt. deciſ. 
75 


f P. 1621. 
c. 7. P. 1669. 
8. 19. 
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2. J 23. 24. 
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open the legal“; as I have obſerved, in the caſe where the accumu- 
late ſum is made, by the decree of adjudication, to bear intereſt be- 
fore its date. When an adjudication has been long the ſubject of diſ- 
pute, the not producing the bond whereon the decree of conſtitu- 
tion proceeded, or ſome of the mid-couplings, will not be regarded, 


if, during ſuch litigation, no complaint was made by the adverſe par- 
ty, that the ſame were wanting *. 


By expreſs ſtatute ©, adjudications, in the perſons of profeſt papiſts, 
can only ſubſiſt for principal ſum and intereſt, and the legal never 
expires ; but, when it comes in the perſon of a proteſtant, it expires 


within year and day thereafter, in caſe the ordinary legal was run 
before he was veſted with the right. 


Ir an adjudger of ward-lands was infeft, and in poſſeſſion, the 
ward and * of the heir, being minor, did fall by his death, 
either before or after the expiration of the legal: and the caſe is the 
ſame as to non- entry, nor could that damage be charged to the ac- 
count of the debtor, ſince it aroſe on the part of the adjudger. But 
theſe caſualities did not, in ſuch caſe, fall by the debtor's death, who 
truly was not vaſſal. If the adjudger was not in poſſeſſion, the ca- 
ſuality of non- entry cannot fall by his death, fince, by not aſſumin 
the poſſeſſion, he waves his right for the time: and the ſame will 
take place by the debtor's death, in the ſame manner, as if no ad- 
judication had been led ; for it is only a collateral ſecurity, which the 
creditor may uſe or not at his pleaſure. 


SECTION V. Other Adjudications, not founded on the act 1672. 


I Have hitherto treated of adjudications that came in place of ap- 
prifings. I ſhall now touch upon other adjudications. A creditor 
cannot regularly adjudge for payment, till the term of payment of 
his bond elapſe. But, on particular occaſions, adjudications in ſecu- 
rity are competent before the term; as if the debtor is Vergens ad 
inopiam; or there is danger, that otherwiſe the creditor ſhall not get 
his adjudication led within year and day of the firſt effectual one d. 


A widow may likewiſe adjudge for ſecurity of her literent-annuity, | 


during her life, and a cautioner may adjudge for ſecurity of his re- 


lief, before he makes payment, and ſo may a purchaſer or creditor 


for ſecurity of his warrandice. There is nothing peculiar in theſe, 
but being in ſecurity only, the reverſion is perpetual *. 


ADJuDICATIONS on decrees cognitionts cauſa were in uſe while 
appriſings were in vigour, and are ſtill continued in the ſame ſtate . 
The learned Craig acquaints us, that, at the time of his writing, 
they were then recently introduced by the court of ſeſſions. All 
that is conſiderable in them is, that, after the heir has renounced 
upon the general charge, which founds the decree cognitionis cauſa, 
he needs not be ſpecially charged to enter heir in the lands; for he 
having already renounced to be heir, that were inept. But the re- 
ditas jacens, or the heritage of the anceſtor, which is not taken up by 
the heir, but renounced in favour of the purſuer, is adjudged ; and 

| It 
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how ; 6 they 
expire. 


77. In what 
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caſualities 
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death. 


78. Adjudi- 
cations, ſimp- 
ly in ſecuri- 
ty; they ne- 
ver expire. 


79. The par- 
ticularities 
in adjudica- 
tions on de- 
crees cogni- 
tionis cauſa, 


80. Adjudi- 
cations, on 
decrees cog- 
nitionis cau- 


judge ordi · 


81. By whom 
are adjudica- 
tions, upon 
decrees cog- 
nitionis cau- 


fa, redeem- 


rities of ſuch 
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it may be done on the ſame ſummons. They required no abbreviate, 
more than they did an allowance, until the regulation 1696, en- 
joining abbreviates to ſuch adjudications, which may ſeem to con- 
cern only thoſe led before the lords of ſeſſion, as for moſt part they 
are. However, fince that regulation, ſuch adjudications before the 
lords, or inferior courts, are in the fame ſtate as other adjudications, 
in reſpect to abbreviates*. And the inferior judge, who pronounces 
ſuch adjudication, ſigns an abbreviate of it, which muſt be duly re- 
giſtred in the records of abbreviates at Edinburgh, in the ſame man- 
ner as if they had been carried on before the court of ſeſſion. 


THtsE adjudications, and none of any other kind, are competent 
before the judge ordinary, within whoſe juriſdiction the ſubjects ad- 
judged lie, as juſt hinted ; becauſe they were the ſame with appriſ- 
ings; with this * variation, that, ſince the heir did not concern 
himſelf with the eſtate, the whole was always adjudged; and not a 
proportion correſponding to the debt, as was the caſe of appriſings 
when they were firſt introduced. And, for that reaſon, I conceive, 
when they were authoriſed by the lords of ſeſſion, they obtained the 


* Regul. | 
1696. art. 3. 
Fount. Dec. 
29. 1696. 
Murray. 
Decem. 23. 
1709. credi- 
tors of Mar- 
ſhal. Decem. 
1731. Drum- 
mond. 


name of Adjudications. The act 1672, which provides, that ad- 


judications ſhall be led before the court of ſeſſion, concerns only the 
adjudications thereby introduced in place of appriſings; but not the 
adjudications that were in uſe before that ſtatute. And as ſuch adju- 
dications were founded by the authority of the · court of ſeſſion, ſo 


they were moſt frequent before them from the beginning®, as they 
are at this day. 


| ADJuDICATIONS of this kind are redeemable by the next apparent 
heir of the predeceſſor laſt infeft, in caſe the reverſion happen to de- 
volve to him, but not bythe apparent heir that renounced, unleſs he is 
reponed againſt the renunciation . He may however eaſily remedy 
himſelf, by adjudging the lands in a truſtee's name, upon. his own 
bond; for then he is intitled, as a creditor, to redeem from him, in 
whoſe favour he had renounced. And, tho' ſuch truſt did appear, yet 


b Spotſwood 
tit. (adjudi- 
cations) 


| Craig, lib. 3. 


dieg. 2. & 8. et 
23. 


© Jan. 27. 
1680. Mac- 
Aulay. D. 
P. 1621. c. 7. 


the redemption would be allowed, it being jus tertii, and no preju- 


dice to the creditor, more than if it were for the truſtee's own be- 


hoof. It appears from the ſtatute 1621, that ſuch adjudication was 
not of old redeemable, even by a co-creditor of the deceaſt debtor, or 
a creditor of the heir that renounced. Which is remedied by that 
ſtatute, allowing them, on adjudging, to redeem within ſeven years, 
as in appriſings, and which, by the act 1661, was prorogued to 10 
years, as the legal of appriſings was“. 


AN adjudication of this kind, even led before an inferior court, 
becoming effectual by infeftment or charge againſt the ſuperior, will 
exclude all others, tho' deduced before the lords of ſeſſion, that are 
not within year and day of it: for, by a clauſe in the a& 1661, that 
privilege 1s declared to extend to adjudications for ſums of money, which 
mult be underſtood of thoſe upon decrees cagnitionis cauſa for ſums of 
money, in excluſion of adjudications ad fadtum præſtandum, or in Im- 
plement. Theſe carry all the mails and duties, or rents that fell due 
after the predeceſlor's death, the ſame being in hareditate jacente; 


for 


dP, 1661. 
©& 02> 


fan. 19. 
1659. John- 
ſton. jan. 4. 
1709. Ker. 
Decem. 23. 
1709. credi- 
tors of Mar- 


» 
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for the eſtate is adjudged, as it was at the time of the anceſtor's 
death*, the fame being renounced in favour of the adjudger. 


Wurm one diſpones lands without procuratory of reſignation, or 
precept of ſeiſin, then it is abſolutely neceſſary, for completing the 
right, that an adjudication in implement (or ad factum præſtandum, 
as it is ſometimes called) be led againſt the granter, or his heir, in 
order to denude them. This could not of old be done, till the par- 
ty was charged with horning, and denounced for diſobedience to 


the charge, that it might appear that this remedy was neceſſary, 


which was introduced by the court of ſeſſion to ſupply the execution 
of the law ; but that, being an uſeleſs formality, was diſcontinued. 
Adjudications of this kind were brought into practice long before the 
act 1672, and have no foundation in that ſtatute; and, being a matter 
of eminent juriſdiction, were only competent before the court of 
feflion. Where ſuch adjudication is led againſt the party himſelf, 
it proceeds upon the obligement to infeft the purſuer in the lands. 
And if ſuch adjudication is neceſſary againſt the heir, there muſt be 


a previous decree obtained againſt him. If the heir in a proceſs a- 


gainſt him, at the inſtance of a diſponee, on a charge to enter heir, 
renounce, then a decree cognitionts cauſa proceeds, and the right, 
as in hereditate jacente, is of courſe adjudged, and the ſuperior there- 


after, as in other adjudications, may be charged with horning to 
receive the difponee-adjudger, upon payment of an year's rent, as a 


- compoſition for his entry. The ſuperior, in the caſe of an adjudi- 


b June 24. 
1663. Mac- 
Doual. 


cation in implement, is not obliged to receive the adjudger, unleſs he 


ſhow his author's right; becauſe, tis preſumed, that one who vo- 
luntarly diſpones would deliver to the diſponee his rights to the 
lands, if he had any b. Whereas debtors frequently abſtract the rights 
of their eſtates, in prejudice of creditors-adjudgers, who therefore 


are not bound to produce them to the ſuperior, in order to their 


entry. 


AN adjudication in implement has no reverſion, other than as is 
contained in the difpoſition, or right, in implement whereof it is ob- 
tained. It is termed likewiſe an Adjudication Ad factum præſtan- 


dum, being originally to ſupply the fact of granting a procuratory of 


reſignation, or precept of ſeiſin, in order to the difponee's being in- 


* 


© 20 Geo. II. 


OY 
* 
8 —— 


feft. But it was frequent, even where ſuch clauſes were contained 
in the diſpoſition, to adjudge, upon the obligation from the diſponer 
to infeft the diſponee; becauſe, if the ſuperior was refractory, no in- 
feftment could, with ſafety, proceed in ward-lands, without ſuch 
adjudication; nor in any caſe holding of the granter's ſuperior, by a 
public infeftment, which is the moſt perfect holding, the ſuperior 
not being compellable otherwiſe to grant the infeftment. But now 
that is remedied by the late ſtatute ©, authoriſing charges againſt ſu- 
periors to receive diſponees, on right containing procuratory of re- 
ſignation, upon a tender of the compoſition for an entry. Wherefore 
adjudications in implement are only neceſſary at preſent, when the 
diſpoſition wants a procuratory of reſignation for infefting the diſpo- 
nee, according to the original deſign of them. 


Vol. II. Nun Tuo 
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85. How ad- 
Judications 
in implement 
are made ef- 
fecal, 


Tuco' this adjudication is not of the nature of that introduced in 
place of appriſings, by the act 1672; nor of the old adjudications for 
debts upon decrees cognitionis cauſa, and conſequently cannot be re- 
gulated by the act 1661, as to its being made effectual by a charge 
againſt the ſuperior ; yet it was found, that in competition between 
two adjudications in implement, that, whereupon a charge had pro- 
ceeded, was preferable to the other, on which none had been given“. 
But that can only hold, where the adjudger in implement not only 
charges the ſuperior, but likewiſe, with the charge, offers a charter to 
the ſuperior to be figned, together with an year's rent for his entry; 


and, if that were not ſufficient, adjudications in implement might be 


86. Such ad- : 


Judication 
admits of 
none to come 
in within 
year and day 
of it. 


87. How the 
competition 
detween ſuch 
adjudication, 
and theſe for 
ſums of mo- 
ney deter- 
mined. 


88. What 
rights may 
be thus ad- 
judged, 


rendered ineffectual. Wherefore this does not proceed on the act 
1661, but from the neceſſity of the thing, and upon the principles of 
our common law, whereby an adjudger, in ſuch caſe, is holden as in- 
feft, in queſtions with the ſuperior himſelf who refuſes to infeft him; 
or with others who are not infeft, nor have uſed any diligence for 
that purpoſe. And, by the ſame rule, the competition between two 
diſponees to the fame lands, neither of whom was infeft, but one or 
both had charged the ſuperior to receive them, purſuant to the late 
act, muſt be determined. | 


THis adjudication cannot, from the nature of the thing, admit of 
other adjudications, led within year and day of it, par: paſſub; more 
than the diſponee can be obliged to communicate his diſpoſition to 
them, towards compleating whereof he only adjudges. And the 
proviſion in the act 1661 only concerns creditors in ſums of money, 
adjudging within year and day of the firſt effectual one, that they 
ſhall all be preferred proportionably ; becauſe, otherwiſe, the firſt 


might carry off the whole eſtate to the prejudice of the reſt, which 


cannot affect adjudications in implement. 


Tross adjudications, regularly, not being made effectual by a 
charge againſt the ſuperior, ſuch charge, on adjudications for ſums, 
will not be regarded in a queſtion with them. And in competition be- 
tween ſuch adjudications, and thoſe for liquid ſums, the firſt infeft- 
ment gives the preference, without reſpect to the priority of the ad- 
judications, or charges thereon, theſe being only incomplete real 
rights . Provided always, the diſpoſition, or other right, in imple- 
ment whereof the adjudication 1s led, be prior to the citation in the 
adjudication for ſums of money ; for otherwiſe, if ſuch adjudger for 
ſums was not in mora, he will be preferred. 


Nor only a right of fee, but likewiſe an annuity, annualrent or 


liferent, may be thus completed by adjudication, in order that the 
parties intereſted therein may be duly veſted with the right!; and 
the charter of adjudication in implement will accordingly be limited 
to ſuch intereſt. And, by the late acte, a diſponee to an annualrent 
or liferent, whoſe right contains a procuratory of reſignation, may 
charge the ſuperior to receive him, without previouſly adjudging, in 
the ſame manner, as in the caſe of a diſpoſition of lands. 


Fount. June 
21. 1704. 
Sinclair. 


b Decem, 12. 
1677. la, 
Fraſer, 


© Decem. 12. 
1677. lady 
Fraſer. 


d Decem. 1 2. 
1677. lady 
Fraſer. 

© 20 Geo. II. 


SrerloN 


s P. 1469. 
c. 30. 
b B. 2. tit. 


| 3.911. 


© Dirlt. (ad- 
judications) 
et ibid, Stew - 
art. 


d 20 Geo. II. 


© July 24. 
1713. univ. 
of Glaſgow. 
t 20 Geo. II. 


8 Craig lib. 1. 
dieg. 15. 516. 

Stalr, lib. 2. 

tit. 3. 41. 


Fr. II. 


The Superior's Option, &:. 


SECTION. VI. The Superior's Option; or retractus feudalis. 


Tux ſuperior, upon the application of an adjudger for ſums of 
money, to be entered, has an option either to receive him, on pay- 
ment of the compoſition, or to undertake the debt adjudged for, to 
the value of the lands, whereupon the creditor is bound to conve 

the ſame to him. This privilege falls to be diſcuſſed here, tho I 
have touched a little upon it elſewhere *. The ſuperior's making an 
election to take right to the adjudication, is a favour done the debt- 
or, who, upon redemption, is thereby freed of the compoſition, 
which otherwiſe muſt have been paid by the adjudger for his entry, 
and refunded to him by the debtor. This privilege is termed Re- 
tractus feudalis ©; becauſe it is a remedy competent to the ſuperior to 
retract, or get back the lands to himſelf, if he is not willing to ſub- 
mit to a change of his vaſſal. But this cannot obtain in adjudications 
of the fee in implement, ſince the adjudication carries the property, 
in terms of the diſpoſition, or obligation to diſpone the lands, of 


which the ſuperior cannot deprive the diſponee. This is an indirect 


way of compelling the ſuperior to change his vaſſal, which, in adju- 
dications for ſums of money, the foreſaid option was intended to pre- 
vent. But there was no hardſhip in this upon the ſuperior, ſince he 
may be forced to receive an aſſignee to the original charter before in- 
feftment ; and now, by the late act, he is bound to receive the diſpo- 
nee, without the circuit of an adjudication , as above. 


I Took notice, in the above quoted place, of a decifion of the 
court of ſeſſion, whereby the ſuperior was found obliged to receive 
a corporation adjudger for a debt, or to take right to the debt, on 
payment to the creditor ©; and that, in virtue of the late act f, ſupe- 
periors were bound to receive all diſponees without diſtinction, whe- 
ther they were corporations or not, upon tender of one year's rent as 
a compoſition. But now, as I am informed for certain, that the a- 
bove jugdment was reverſed on an appeal, the caſe well merits farther 
conſideration ; for it would ſeem, that, if a ſuperior is not bound to 
receive a corporation, where he has an option to take right to the 
debt and diligence, and thereby avoid the change of his vaſſal, he 
can much leſs be compelled to enter a corporation upon a diſpoſition 
of the abſolute property, where he has no ſuch option, and by which 
he would, in effect, loſe his ſuperiority ; as in the caſe of a blench 
holding. And ſince, by the law, a ſuperior cannot prejudice his vaſſal, 
by interpoſing any other between himſelf and the vaſſal, or ſplitting 
the ſuperiority, the vaſſal ought not to have it in his power, by his 
debts or deeds, to hurt the ſuperior. And if our law ſtood thus be- 
fore the aforeſaid late act, it was not the intendment of that ſtatute to 
alter it in that reſpect, the plain deſign of it being only to facilitate 
the entry of heirs and fingular ſucceſſors in lands, who had a title 
to be received. Wherefore the words of the act, Any perſon who 
„ ſhall purchaſe or acquire lands and heritages in Scotland, &c.” 
mult be underſtood of natural perſons, and not of bodies politic, who 
are Perſons only by the operation of the law. And it was the opini- 
on of our. greateſt lawiers, in former times, that ſuperiors were not 


bound to receive corporations, unleſs ſome remedy was provided for 
faving to them the caſualities &. | 
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ſuperior, by 
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dertake the 
debt, and to 
what extent. 


90. Whekher 
a ſuperior is 
bound to re- 
ceive a cor- 
poration in 
place of his 
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| Ir has been already obſerved, that, before the act 1469, intro- 


_ ducing 1 the law was, that, failing the debtor's moveables, 


to be diſtrained or poinded for payment of his debts, the ſheriff was 
to ſell his lands at the ſuit of the creditor, and the price to be appli- 
ed for payment of the debt and expences, and, if the lands held of the 
king, the ſheriff was to give the buyer ſeiſin thereof; but if they 
were holden of a ſubject, the fuperior might take them at the king's 
price, 7. e, the price put-on them by the ſheriff as the king's officer. 
This ſtatute did not introduce judicial fales of a debtor's lands ; for 
it was our common law, or the Confuetude of the realm, as the act 
ſhews . But this was the firſt law that gave the ſuperior a prefer- 
ence in the purchaſe of his vaſſal's lands, when he was neceſſitated 
to ſell them for payment of his debt. This was formerly the privi- 


lege of the debtor's neareft kinſman, according to the borow law *. 


Wherefore the Retractus gentilicius, that takes place in divers coun- 


tries ©, was in uſe with us of old; tho at prefent, and prefume ever 


92. Reverſion 


to the debt - 
or, introduc- 
ed by the act 
1469, not 
formerly 


competent. 


93. What if 
there are ſe- 
veral adjudg- 
ers of the 

ſame eſtate, 


94. Or if the 
land is not 
worth the 
debt, 


95. Whether 


can the ſupe- 
rior ule this 
privilege af- 

ter the legal 

is expired. 


ſince this ſtatute, it has not been regarded in our law and cuſ- 
tom. It was however the exprefs law of the Jews *, was counte- 
nanced in the civil law*, and eſtabliſhed by the feudal law of the 


Lombards f, 


By the ſtatute 1469, the fame power of ſelling the debtor's lands 
by the ſheriff is continued; but, in cafe no buyer appeared, the ſhe- 
riff was to chuſe an inqueſt of 13 perſons to value and appriſe lands 
to the extent of the debt, and to make over the ſame to the creditor 
for his payment. And the ſuperior is bound to receive the buyer or 
creditor, on payment of one year's rent for an entry; or otherwiſe ac- 
cept of a right from the creditor, and undertake the debt. And a 
Reverſion is granted to the debtor, v2. a liberty to redeem the lands 
from the buyer, creditor, or ſuperior, in ſeven years, which, by the 
former law, was not competent; and this reverſion was afterwards 
enlarged to 10 years, as it now ſtands. | 


* Stat. Alex. 
It, C. 24. 


3 
c. 95, 96, et 
115. 


Tyreag. de 


retroc. gentl. 


4 Leviticus 
xxv. Ruth iv, 
*L. 16. . 
de reb. aut 
jud. poſſ. 

f 5, Feud. 
tit. 13. 


: In the caſe of more adjudications, within year and day of the firſt 


effectual one, the ſuperior, uſing this privilege, muſt take right to 
the whole ; for all the adjudgers have a joint intereſt in the eſtate, 
and any of them may bring the ſame to a roup if it is bankrupt. And 
the caſe is the ſame, if one, tho' without year and day, has adjudged 
the reverſion ; for he may redeem from the ſuperigr, in the fame 
manner as from the firſt adjudger. 


Ir the lands are not worth the debt the ſame are valued, and the 


ſuperior muſt take them at the proved value, and the creditor's right 
is reſerved againſt the debtor for the reſidue: and the lands are re- 
deemable from the ſuperior, for what he paid to the creditor 5. This 
privilege is founded in the civil law. : 


Wurx the adjudger applies for an entry, the ſuperior has this op- 
tion; but as adjudgers may poſſeſs during the legal, without being 
entred ', it may be doubted, if, on the adjudger's'infiſting for an en- 
try after expiration of the legal, the ſuperior may take the benefit of 
having the lands to himſelf, on payment of the debt. For anſwer, 
he may ſeem rather more intitled to it, after the adjudication is expir- 

0 | ' p 
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1671. Scot. 
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1713. univer- 
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ed than before; becauſe then it is certain that a new vaſſal muſt be 
obtruded; whereas, when the legal is current, the debtor, by redeem- 
ing, may come into his own place: and ſince this privilege was com- 
petent, before giving a reverſion to the debtor, it may be thought 
not to alter the ſuperior's caſe, whether it is expired or not; and that 
the acts, limiting the legal reverſion, concern only the debtor, to 
whom it is indifferent whether the ſuperior or creditor have the lands 
irredeemably. But it hath been always ſuppoſed, that the ſuperior 
Arg. March was excluded as well as the debtor, after the legal is expired“; for 
5: 1234 the legal reverſion, introduced by ſtatute, muſt regulate the caſe as 
to all parties concerned. Wherefore, if the benefit of the reverſion 
is not uſed in due time, either by the debtor, who, no doubt, is pre- 
ferable to the ſuperior, and may redeem from him; or by the ſupe- 
rior; it is gone {122g and the adjudger may hold the lands there- 
after as his own property, by an abſolute and irredeemable right. 


SECTION VII. Adjudications on debita fundi. 


Tux ſtatute, which brings in appriſings par: paſſu, that are with- 96. The pe- 
in year and day of the firſt effectual one, excepts ſuch as are led for N 
debita ſundi, as bygone annualrents, due on an infeftment of annual- for debita 
rent, ground annuals, feu-duties, and the like real debts, for which 33 og 
the ground may be affected, by a poinding of the ground, and de- ye pc's kes 

clares theſe preferable, as before the act. Wherefore adjudications, on in which the 
decrees of poinding the ground, for bygone debita fundi, proceed dan Fe: 
> Jan. 29, without any conſtitution of the debt againſt the heir o, in the ſame 
1035. Mon” manner as the decree for poinding the ground, which is ſaid to be 
Pe, debtor in thoſe, and the heritor is only called for his intereſt, but 
not decreed againſt. However, he muſt be ſiſted as principal de- 
fender in the adjudication, and decree taken againſt him, as ſuch, | 
therein: ſuch adjudication is preferable, according to the rights where- . 
upon the debita fund! are due. 


Tur legal, in appriſings of this kind, was prorogued by the act 97 The leg, 
1661, as well as of other appriſings; for that clauſe of the ſtatute is 33 
general, that the legal reverſions of all appriſings ſhall be 10 years. is ten years. 
And conſequently this muſt take place in adjudications for debita fun- 
di, ſuch having come in place of appriſings for the ſame; tho m 
lord Stair is of opinion, that appriſings may ſtill be led for ſuch, and 


* Lib, 4. tit. that, in thoſe, the old legal of ſeven years ſtill continues e. 


24. p· 612. | = Fn 
Wurxx the principal and bygone annualrents and penalty, contain- * * 5 | 

ed in an infeftment of annualrent, are adjudged for on the perſonal indication 4 

obligation in the bond, the creditor may paſs from his adjudication upon the per- 

| as to the principal ſum and annualrents, and take himſelf to his infeft- ſonal obliga-. 

d Decem. 22. ment of a lrent. ſo far the ſ. 4 a 1 h pſ. 4 tion contain- 
agg rn nnualrent, ſo far as concerns the ſame , as I have obſerved. ed in the he- 
wo P”. more fully elſewhere ©. But if the right is not only for an annual- ritable bond. 


eB. 2. tit..5, rent out of the lands, but likewiſe of the lands themſelves, in ſecurity 
$11, 12. of principal ſum, intereſt and penalty (as rights are ordinarly conceiv- 
ed by our preſent cuſtom) then the creditor 1s preferable for the whole 

expences, as well as principal and annualrents. In ſuch caſe all 

the uſe his adjudication ſerves for, is, to make the accumulate ſum 
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bear intereſt, for which additional intereſt he will be ranked upon 


his adjudication with the other adjudgers on perſonal debts. 


-ADJUDICATIONS for webita fundi may not ſeem founded in the act 
1672 ; becauſe it provides, . That a progreſs of lands, equal to the 
e debt, may be produced; whereas, in thoſe, the whole lands, af- 
feed with the real burthen, may of courſe be adjudged ; ſince the 
creditor cannot be obliged to reſtrict his ſecurity, and no other lands 
can fall under it. But fince appriſings are taken away by that act, the 
neceflity of the thing required, that, in place of appriſings for real 
debts, adjudications before the lords of ſeſſion, mien to them, 
fhould proceed. For tho' the proviſo, touching ſpecial adjudicati- 
ons, is proper only to ſuch as are led upon perſonal obligations, yet the 
intendment of the act is general, and applies to all appriſings. 


DExcRExs of poinding the ground award letters to be granted for 
poinding the goods on the ground, and may likewiſe ordain the 
ground right and property of the lands to be adjudged, as the uſe was 
formerly to decree it to be appriſed. Wherefore ſince the preciſe ſum 
reſting 1s liquidated by ſuch decree, it muſt be a good foundation for 
a ſeparate adjudication, without any reference to the perſonal oblige- 
ment by the debtor : and if he is dead, there needs no charge againſt 
his repreſentative to enter heir, or a decree of conſtitution againſt 
him, in order to ſuch adjudication ; for ſtill it is a real action, exe- 
cutorial only againſt the ground, in the ſame manner as the other 
branch, decreeing letters for poinding the moveables on the ground, 
was in order to an appriſing. I have diſcourſed farther upon ſuch 


adjudications, in treating of infeftments of annualrent *. 


« Wuexe diſpoſitions of lands are burthened with a ſum payable to 
the granter of the right, or a third perſon, a decree, for poinding the 
ground, is not competent to the creditor in ſuch burthening ſum. 


But an adjudication is neceſſary, that he may get poſſeſſion, or other- 


wiſe operate his payment by an expired legal. In all thoſe adjudica- 
tions the debtor or his heir muſt be called as principal defender, and 
if he was denuded, the heritor of the lands, affected with the real 
burthen at the time of ſuch action. : 


SECTION VIII. Decrees of Roup and Sale. 


THe laſt kind of adjudications is, when the debtor's land eſtate is 


brought to a ſale, by public roup, before the court of ſeſſion, and the 
fame is adjudged by them to the purchaſer. This adjudication is 
without any reverſion to the debtor, even tho' a reverſion was current 
to him againſt the intereſts ranked on his eſtate, the law having ex- 
preſsly cut off the ſame ; becauſe, otherwiſe, probably there would 
be no-purchaſer >. The purchaſer being received by the ſuperior, the 
decree of fale, with infeftment thereon, gives an abſolute right of 


Property to him, upon payment of the price, in the terms of his bond, 


and caution granted for the ſame. If the party, who is preferred to 
the purchaſe, fail in finding caution in due time, which muſt be 
done at fartheſt before extract of the decree of ſale, the court, upon 


Out 


application from the creditors, will authoriſe the decree of ſale to go 


B. 20 tit. 53; 
8 1 I, & c. 


b P. 1681. 
"8 + FRE 
P. 1690. 
Co 20. 


/ 


z Acc of ſed, 
Nov. 23. 
1711. § 2. 


bp. 1695. 
E. ©: 
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out in favour of the next immediate bidder, provided he be willing to 


= the price offered by himſelf, and regularly find caution for the 
ame. 


Tux ſuperior 1s expreſsly, by the ſtatute, intitled to an year's rent 
from the purchaſer, as an entry for receiving him, as in the caſe of 
other adjudgers. But, from the nature of the thing, he has not the 
privilege of Retractus feudalis, viz. in place of entering the purchaſer, 
to take a right to the decree, on payment of the price ; fbr the ab- 


ſolute property belongs to the purchaſer, without reverſion to the 
debtor, as juſt ſaid. 


THE intent of a judicial ſale of one's eſtate is, that his creditors 
may get payment of their debts out of the price; but, in order there- 
to, they muſt have adjudged the lands, or be real creditors thereon ; 
for otherwiſe no part of the price, that comes in place of the lands, 
can belong to them. And, by the ſtatute introducing ſuch ſale, the 
roup preceeded the ranking; but that inconveniency was remedied b 
the regulations 1695. Wherefore now the ranking muſt be con- 
cluded, and a decree thereon extracted, before the lands can be ex- 
poſed to roup: and ſometimes perſonal creditors are ranked in the laſt 
place, after all the real creditors, upon condition always, that before 
they draw of the price, they adjudge the eſtate. This expedient is found- 
ed in the nature of the thing, and tends to the purchaſer's ſecurity. 


For the expedition of juſtice, in ranking of creditors upon bank- 


rupt eſtates, and in order to fave expence, by multiplicity of adjudi- 


cations, it is provided by act of ſederunt, that, within 40 days after 
the ſequeſtration of ſuch eſtates, the creditors may give in to the pro- 
ceſs their grounds of debt, and require the factor to lead an adjudi- 
cation of the eſtate in his own name, for their behoof: which he ac- 
cordingly is bound to do, and the expence is to be allowed him in his 
accounts, and thereafter to be charged upon the ſeveral creditors, for 
whoſe benefit it was led, according to the proportions they ſhall draw 
of the price. And as to the creditors that do not give in their bonds 


within the foreſaid period, or, at leaſt, before raiſing the ſummons, 


the factor, at their deſire, ſhall likewiſe adjudge for their behoof, 


but upon their own expence *. 


DECREES of ranking and ſale being obtained, the price for which 


the purchaſer grants bond, with ſufficient cautioners, is payable to 


the creditors, as they are ranked : and, for the purchaſer's further 
ſecurity, the creditors muſt, on payment, tranſmit to him their 
rights with abſolute warrandice, ſo far as concerns the ſhares of the 
price received by them reſpectively. If he cannot ſafely pay, after 
year and day of the decree, he may conſign the price, or remains 
thereof, in the hands of the magiſtrates of Edinburgh, and their 
treaſurer, who are only liable for three per Cent. and, on ſuch con- 
ſignation, he is declared free of the price“. This decree of ſale, and 
payment of the price, in conſequence thereof, as above, ſecures the 
purchaſer againſt the debts and deeds of the common debtor; or of 


thoſe whom he repreſents, without exception of minority; but will 


not, againſt the rights of third parties, which do not depend on them. 
Thoſe 


103. The 
caſe of a pur- 
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judicial roup, 
as to his en- 
try with the 
ſuperior. 


104. A de- 
cree of rank · 
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106. What 
incumbent 


on the credi- 


tors, upon 


receiving 
their ſhare of 


the price 


the purchaſ- 
er's ſecurity, 
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Thoſe who are prejudiced by the decree of ranking, have only action 
againſt the receivers of the price, purſuant to ſuch decree, and not 


_ againſt the purchaſer, or theſe deriving right from him. 


Tux purchaſer muſt pay the price conform to his bond: and, af- 
ter he has paid the price, in terms of the decree of ranking, or con- 
ſigned the ſame, he will, on ſummary application to the lords of 
ſeſſion, get up the ſecurity he granted for the price. 


NoTwiTHSTANDING the purchaſer grants ſecurity for the price, 
as above, yet the rights and diligences of the creditors affecting the 
eſtate ſubſiſt, till the price is paid to them, as they are ranked. Where- 
fore, tho' the purchaſer ſhould obtain himſelf infeft on the decree of 
fale, and burthen the lands with incumbrances, yet the creditors of 
the bankrupt are ſtill preferable to all ſuch deeds; it being a quality 
of the purchaſer's right, that he ſhall make payment of the price ac- 
cording to the decree of ranking. 


In the fale of a great eſtate, it is ſometimes adviſable, that it be 
expoſed to roup by parcels, which the court appoints, on proper ap- 
plication from the creditors. In this caſe the reſpective purchaſers 
are intitled to the decrees of ranking and fale, ſo far as their pur- 
chaſes go. Subſequent to both the decree of ranking, and that of 
the ſale, there is an act of diviſion of the price, by authority of the 
court, making a diſtribution of the price among the ſeveral credi- 


tors, conform to the decree of ranking, which, in this caſe of di- 


vers purchaſers, muſt aſcertain the proportions payable by each pur- 
chaſer, who is intitled to a conveyance correſponding to the ſums he 


pays. 


THo', in the caſe of a bankrupt eſtate, the ranking preceeds the 
ſale; yet aſale, at the inſtance of the apparent heir, on the act 1695, is 
expedited before the ranking ; becauſe the ſtatute makes no proviſion 
to the contrary: as likewiſe does a fale at the inſtance of an heir ſerved 
upon inventary, founded upon the ſame act, tho' not expreſsly en- 


joined by it, but is neceſſarily implied, in order that ſuch heir may 


be exonerated. The expediency, for diſpatch in the ſale, ſuffici- 
ently recommends ſuch procedure. oe» 


Where the eſtate is ſold at a roup, in an action at the inſtance of 
an apparent heir, in terms of the above ſtatute, if the price exceeds 
the debts and expences of the ſuit, the overplus muſt belong to the 
apparent heir, without any ſervice: for, as he has by the law a title 
to bring the eſtate to a roup, he mult likewiſe be capable to receive 
the whole, or refidue of the price, the ſtatute ſupplying a ſervice and 
entry ; and, if it were otherwiſe, the intent of the act would be 
fruſtrated, which is to fave the apparent heir from involving himſelf 
in a paſſive title. - 


In both theſe actions of ſale, the purſuer, whether apparent heir, 
or heir upon inventary, is only, in a manner, as truſtee for the cre- 
ditors of the anceſtor, viz. to operate their payment by a judicial fale 
of the eſtate. And therefore, if ſome of the creditors have led adju- 
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dications before the ſale, and others after it, but within year and day 
of the firſt effectual one, they are all brought in equally, and pari 
paſſu, as in the common caſe; tho it may be thought, that thoſe laſt 
having adjudged from the heir, after he was diveſted by the decree 
of ſale, could thereby carry nothing. But, in the judgment of law, 
the heir, as the common truſtee, is underſtood to remain ſtill in the 
ſame ſtate, in order to intitle the adjudgers, within year and day, to 
the benefit provided to them by the ſtatute 1672 *. Thus, likewiſe 
perſonal creditors are ranked, ultimo loco, upon a bankrupt eſtate, 


effectual one, 
which was 
led before, 
they come 
in pari paſſu 
with it. 


with a proviſo, that they ſhall adjudge the ſame before they draw 
any ſhare of the price. Which may be done as well after the judicial 


roup and fale of the eſtate, at which time there is really no eſtate in 
the common debtor, as before the ſale; for, by a fiction of law, the 
common debtor is holden as ſtill veſted therein, to ſupport ſuch ad- 
judications. | | | 


Obſervations on the Law of England, in relation to the Premiſes. 


VOLUNTARY conveyances of lands, or ſecurities upon them, 
are, by diſpoſitions and charters from the proprietors, and ſeiſins 
thereon, and may, by our law, be granted either to be holden 
of the granter, which we call a Baſe-holding, or to be holden 
of the granter's ſuperior, and we call it a Public-holding. Theſe 
holdings of the granter of the right, and not of the ſuperior, create 


great inconveniency; and they muſt be more frequent now, that 


ward-tenure is taken away, there being no danger of recognition or 


1. How far ? 


the tenant - 
could of old, 
or can at 
preſent alien 


parcel of his 


tenancy; the 
lands _ 
veyed m 

be holden of 
the lord. 


forfeiture of the fee, in caſe of alienating more than the half. But, 
by our antient law, no man could alien lands to be holden of him- 


ſelf, but the ſame behoved to be holden of his ſuperior*, which is 


the law of England at this day. At the common law the tenant 
might have made a feoffment of parcel of his tenandry to hold 


of himſelf, and his heirs: and, by an article in the great charter b, 


he could alien ſo much only, as there ſhould always be reſerv- 


ed ſufficient for himſelf, and his heirs, to enable them to perform 
the ſervices due to their lord. The tenant might likewiſe, by the 


common law, have aliened the whole tenandry to be holden of the 


lord, but could not a parcel of it, to be ſo holden, for thereby the 
Seigniory would have been divided, and then the lord could not 
have liberty to diſtrain for the whole ſeigniory, in every part thereof. 
The caſe was altered by the ſtatute of Edward Ie. which upholds 


and preſerves tenures, whereby lands were holden. This ſtatute 


allows tenants to alien part of their lands, and ordains, that the pur- 


chaſer ſhall hold the ſame immediately of the lord, by the ſame man- 
ner of holding, and for the ſame duties and ſervices, to which the 
tenant, who made the alienation, was liable; and the king is bound 


by this act, as well as common perſons. The only exception from 
this rule is, That the ſtatute , De donis conditionalibus, ſecures fees- 


the ſame belongs, on failure of the iſſue in tail. 
CoNnvEYANCEs of eſtates in lands, are either feoffments, by livery 


of ſeiſin, whereof I have fully treated elſewhere *: as likewiſe, I have 
Tor. 1h - N diſcourſed 


tail, which muſt be holden of the donor, to whom the reverſion of 
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diſcourſed a little of bar gain and fale duly enrolled, in another place“; 
but ſhall add what farther occurs. 


„ an Wenk an inheritance paſſes by bargain and ſale, divers queſtions 


in bargain 


1B, 1. tit. 19. : 
obſ. F 4, &c. 


dS. frequently occur touching the title of the bargainor, the incumbran- 
, 


covenanted, Ces on the ſubject, or at whoſe peril it ſhall be, in caſe of the ſubject's 
that the bar- periſhing caſually before an actual conveyance, ſome of which I ſhall 
gainor hal touch upon. Thus, there may be a covenant, © to make ſuch a title 


title as the as the vendee's council ſhall approve of.” But this means no more, 


vendee's yi ttran that a good title ſhall be made out : for, if his council ſhall diſ- 

approve of. APProve of a clear good title, (ſuch as a court of law or equity would 
take to be a good title) yet the vendee ſhall be bound by the bar- 
gain“. Wk 3 a | | 


2. If the ven- AGAIN, if a man ſells land to one who becomes bankrupt, before 


dee becomes the purchaſe-money is paid, and againſt whom a commiſſion of bank- 


28 rupt is iſſued, the vendor ſhall not be bound to come in as a creditor 


of the price, under the ſtatute; but the land ſhall ſtand charged with the price, 
it . 0 of - Uno" there Fe was no PIO . _— to that purpoſe 6. 


on 17 


* 


4. Kincan- 20 4 PURCHASER, bona fide, may lawfully buy in any incumbrances 
Ade lande . Affecting the lands; and, if he can defend himſelf thereby at law, 
peer befors his adverſary ſhall not be aided in a court of equity, to have ſuch 


of incumbrances ſet aſide. And where one ſells land, and covenants to 
. diſcharge it of certain particular incumbrances ; but before payment 


may retain. of the purchaſe-money, other incumbrances appear, the vendee ma 


till they are win it till 4 8 . " < wh 
diſcharged, krtain i till all the incumbrances are diſcharged*. Our law, in the 
main, agrees with the premiſes. | 


5. How far a” A PURCHASER is not bound to difcoyer the deeds that may make 
ae yo is out another's title to the lands, nor to ſhew the title-deeds to the 
compelled to ſhew him the deed by which he 
title deeds of -purchafed®*. There are, by our law, remedies to oblige all poſſeſſors 
the lands. f lands, to ſhow the titles whereupon they poſſeſs ; at leaſt, ſo far as 
to bar the purſuer's intereſt, but no farther: viz. a reduction and im- 
- probation at the ſuit of any perſon ſtanding infeft in the lands; and 
an exhibition, ad delzberandrom, at the inſtance of an apparent heir. 


6.1fthelands. > WHERE an eſtate, ſubje& to a truſt, is purchaſed from the tru- 
45 tees for a valuable conſideration, without notice given him of ſuch 


far is be truſt, he is ſafe, and a court of equity cannot interpoſe to affect him: 
purchaſer but only the truſtees who are an{werable to the truſter and his heirs; 


.  6oncerne 


+ he it is otherwiſe, if he had notice of the truſt f Where a deed of truſt 
fame, or with is for payment of debts in general, a purchaſer is not affected with 
the appucati© any miſapplicatien of the money; but, if it is for payment of debts 
— 5 particularly ſpecified, he is bound to fee the price accordingly ap- 
OvR records ſecure n purchaſer in both caſes; for he is not barred 
by any truſt, or other incumbrance, that he cannot from thence diſ- 
cover; nor is he concerned as to the application of the price: unleſs, 
by the nature of the truſt-deed, as it appears in the record, the pur- 
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chaſer is tied down thereto ; which ſeldom or never is the caſe, for 
ſuch proviſo would diſcourage all purchaſers. 


Ir a man buys a houſe, which happens to be caſually burned be- 
fore the time agreed for payment of the price, he will not, by a court 
of equity in England, be compelled to pay for the ſame *. I hum- 
bly conceive that, by our law, ſuch purchaſer would be liable for 
payment of the price, provided he got the conveyance duly execut- 
ed ; for then it became his property, and every Aug muſt periſh to 
the owner. It would be otherwiſe if there was only a minute of 
ſale, or articles of covenant touching a conveyance of the ſame; for 
then, fince the ſubject which had periſhed could not be conveyed, 
the price would not be due. And this likewiſe ſeems to be the law 


of England, in a ſimilar caſe: thus, if one, by articles, covenants to 
convey his title to a church - leaſe for two lives, by ſuch a day; but, 


after the articles, and before the time for the conveyance, one of the 
lives drops, the loſs muſt be borne by the purchaſer. But it would be 
otherwiſe, if both had dropt; for the money being to be paid for the 
conveyance, and no eſtate being left, there could be no conveyance, 
and conſequently no place for a demand of the price. 


Ix the counties of York and Middleſex, the regiſtring deeds, con- 


veyances and wills is appointed, and they are declared to have prio- 


rity only as they are regiſtred. A caſe nay amen that a ſecond 
purchaſer of lands, in one of thoſe counties, had notice of the firſt 
purchaſe; but, finding that it was not ke went on and purchaſ- 
ed the ſame eſtate, and got his purchaſe regiſtred; it was decreed in 
chancery, that, he having notice of the firſt purchaſe, it bound him, 
tho' the ſame was not regiſtred ; and that his getting his own firſt 
regiſtred was a fraud, the deſign of ſuch ſtatutes being only to give 
parties notice, who might otherwiſe, without ſuch regiſtry, be in 
danger of being impoſed upon by a prior erer or incumbrance, 
of which they are in no danger, when they i 
other manner . I doubt not but the ſame rule would hold wi 
us; for the party who makes the ſecond purchaſe is, in ſuch caſe, 
partaker of the fraud in granting double rights. ys 


Finxs and recoveries are introduced by the law of England, to ſe- 
cure mens titles to their eſtates. - A Fine of lands is a Conveyance or 
Feoffment oß record; ſo called, becauſe it puts an end to the contro- 


verſies touching the ſame : it has the form of a compoſition of a real 
controverſy ©, Generally it is a feigned action upon a covenant, to 


ſecure one's title to his eſtate. It is a compoſition or concord, ac- 
knowledged and recorded before a competent judge, touching lands 
or tenements in controverſy, or ſuppoſed to be in controverſy between 


ave notice thereof in any 


7. What if 
the ſubject 
ſold periſh 
before the 
time of pay- 
ment of the 
price. 


8. If a ſecond 
purchaſer 
having notice 
of the firſt 
purchaſe, but 
that it was 
not regiſtred, 
obtain his 
deed to be 
firſt regiſtred, 
the fir pur- 
chaſer will be 
preferred 
notwith 


ſtanding. 


9. A ſine, 
why ſo call - 
ed; it is a 
conveyance 
or feoffment 
of record; it 
euts off tails 
and ineum· 
brances. 


the parties to the ſame concord. It cuts off entails, and ſecures the 


f 31 Eliz. 
Cha, II. &. 


title that one has in his poſſeſſion, not only preſently, on levying the 


fine, againſt the parties, and privies thereto, v!z. themſelves and their 


heirs; but likewiſe againſt all others not expreſsly excepted, after the 
expiration of five years from the four proclamations had, purſuant to 
the ſtatutes in that behalf f Women covert, - infants, priſoners, and 


perſons out of the realm when the fine was acknowledged, are not 


concluded by it. 
_- A FINE 
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10. The five 
eſſential parts 
of a fine, 


mon recove- 
ry; the pro- 
cedure in it; 
this is a 

feigned reco- 
very, by a 


fiction of law. 
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A Fins has five eſſential parts: 1. The original writ taken out a- 
gainſt the connuſor. 2. The king's licence, giving the parties liber- 
ty to accord. 3. The concord itſelf, which is by way of indenture 
between the connuſor and connuſee, whereby the connuſor acknow- 
ledges the right of the connuſee, Sc. It is uſual to have a deed 
of covenant to paſs a fine of ſuch lands by a day certain; then a writ 
of covenant is brought by the connuſee againſt the connuſor, who 
thereupon yields to paſs the fine before a judge, and this acknowledg- 
ment being recorded, the connuſor and his heirs are preſently 
concluded, and, after five years from the proclamations, all others. 
4. The Note of the fine. 5. The Foot of the fine, which contains 
the date, and before what Juſtice of the common pleas it was made *. 


A Common Recovery is likewiſe uſed in England, for ſecuring the 
purchaſers of lands againſt all incumbrances, by deſtroying eſtates- 
tail, remainders and reverſions affecting the ſame. A true recovery 
is where any thing or its value is recovered in judgment ; but this is 
a feigned recovery, and what the civilians call a Fiction of the law. 
It is a certain form or courſe, preſcribed by law, for the better aſſur- 


* Cokeg.rep. 
38. 4 H. VII. 
c. 24. 32 
Hen. VIII. 


c. 36. 


ing landsand tenements to the purchaſers of the ſame. Three perſons 


are required in it; the Demandant or Recoveror, the Tenant or Re- 
coveree, and the Vouchee. The procedure is thus: the perſon who 
would cut off an eſtate- tail cauſes a writ of entry to be brought for the 
lands; and, in a feigned count or declaration, the demandant, in that 
writ, pretends he was diſſeiſed: to this the tenant, who is uſually 
created by a conveyance made for that purpoſe, appears, and vouches 
the tenant in tail, who appears and vouches over a ſervant of the 


court for warranty, as common vouchee (who is worth nothing) and 


he pleads, and after makes default; whereupon the land is reco- 


vered by the demandant, and judgment is given, that he ſhall reco- 
ver, and have a writ of ſeiſin for the poſſeſſion of the land demanded, 
and that the tenant ſhall recover the value of the land againſt the te- 
nant in tail, who ſhall recover in value againſt the common vouchee. 
This value is feigned to be a ſatisfaction to the heir in tail, tho he is 


| never to have or expect it. The above is the procedure in a Com- 


12. The ef- 
fect of a com- 
mon recove- 
ry is to cut 


off all incum- 


brances, re- 


mainders and 


reverſions, as 
well as en- 


mon Recovery with a double voucher, and is the moſt common and 
fafe way. In that with a ſingle voucher, the writ is brought againſt 


the tenant in tail himſelf, who vouches the common vouchee. It is 


called a Common Recovery, becauſe it is a beaten and common courſe 
to bar the eſtates above-ſpecified b. = | 
Tur effect of a common recovery is to cut off all incumbrances ; 
ſo that one thereafter may ſell, give, or bequeath the land as he pleaſ- 


es. The ſuppoſed recompence is the reaſon why a common recove- 
is a bar to all that are in the remainder or reverſion, as well as the 


heirs in tail : whereas a fine only bars the heirs in tail, but not thoſe 
in remainder or reverſion, unleſs upon non-claim in due time. The 
ſuppoſed recompence adjudged over ſhall go in ſucceſſion, as the 
land loſt ſhould have done; and it would not be reaſonable to allow 


the heir, &c. the land and the 8 A tenant in tail can- 


not be reſtrained by condition, from ſuffering a common recovery. 
This is the beſt aſſurance (except an act of parliament) that pur- 
chaſers can have for their lands. | 

A TENANT 


b Coke 1. inſt. 
372. 10. rep. 


51. 


© Coker. inſt. 
124. 10. rep. 


38. 


» 


a 21 Hen, 
VIII. Co 15. 


d Coke 1. 
inſt. 104. 


© Coke 1. 
Inſt. 112. 


d Coke 1. 
rep. 176. 
24 rep. 15. 


” 7 Hen. 
VIII. c. 10. 


f Coke I. 
rep. 87, 10. 
rep. 12. 
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A Tenant for years, or tenant by ſtatute merchant or ſtaple, or 
by clegit, may falſify a common recovery had againſt him in the re- 


verſion, and enjoy his term or other tenancy againſt the recoveror *. le 


It may likewiſe be falſified and ayoided by writ of error, when there 
is ſome groſs error in the proceedings in matter of ſubſtance b. 


ing one's title to his eſtate; but our records may prevent any danger to 
purchaſers of lands: for, unleſs the incumbrances are found regiſtred 
in the proper record, they are not to be regarded by purchaſers or 
creditors. 
and improbation, againſt all perſons he ſuſpects to have any incum- 


brances upon them. And if the ſame are not Fare they are cut 
10 


off, by a decree of certification, as falſe and forged; and one may 
ſafely purchaſe the lands thereafter, without regarding ſuch pretend- 


ed incumbrances, 


A CoNnvEYANCE may likewiſe be made, by a covenant, to ſtand 
ſeiſed to uſes, vis. where a man, by covenant and writing under 
his hand and ſeal, agrees that he and his heirs ſhall ſtand ſeiſed of 
lands, to the uſe of his wife, children, brother, or other perſon, in 
fee-ſimple, fee-tail, or for life * Natural love and affection is a good 
conſideration to raiſe and ſupport uſes for proyifion of one's wife or 
near relations; but a coyenant to ſtand ſeiſed to the uſe of a ſtranger 
muſt be for money, or other valuable contideration . 


Tris manner of conyeyance is grounded upon the ſtatute of Hen- 
ry VIII. which conveys the eſtate of the land, as the uſe was di- 
rected. It declares, © That where any perſon is ſeiſed of any lands, 
ge. to the uſe or truſt of any other, by reaſon of any bargain and 
* ſale, feoffment, fine, recovery, or atherwiſe by any means whatſo- 


e eyer, Ceſiuy que yſe, or he ta whoſe uſe the lands are ſettled in fee- 


5 fimple, fee-tail, for life, years, or otherwiſe, or he who hath any 
« uſe in reverſion ar remainder, &c. ſhall be eſteemed to be in poſ- 
« {effion of the lands, to all intents and purpoſes.” 


Ove that had the uſe before this ſtatute had no more at common 
lay but a truſt, or an equity to have the lands, and had no remedy 
but a ſuit in chancery upon breach of truſt : but now this ſtatute, 


which unites the poſſeſſion to the uſe, executes the agreement as the 


| chancery would have done before, and gives the lands to thoſe that 


Coke 1. 


rep.126, 136, | 


had intereſt in the uſe. The caſe is the ſame where, in the habendum 
of the deed of feoffment, it is declared to whole uſe it is made; and 
then the perſon and his heirs, for whoſe uſe the party, by covenant 
or habendum of the deed, ſtands ſeiſed in virtue of the ſtatute, have 
the poſſeſſion without livery and ſeiſin 8. | 


By our law, if it appeared, from the ſeiſin upon the deed, or de- 
claration of truſt in the record of reverſions, that the infeftment was 
for the behoof of another, the truſtee could not falfify his truſt. But 
otherwiſe a latent declaration, upon a writing apart, would not ope- 
rate in prejudice of a hona fide purchaſer of the lands from the truſtee ; 
for he purchaſes on the faith of the records. 

Vol. II. 


13. A tenaat 
for years, by 


A proprietor of lands may likewiſe inſiſt in a reduction 


14. A con- 
veyance by 
covenant to 
ſtand ſeiſed 
to uſes; na» 
tural affecti- 
on ſupports 
it in near res 
lations. 


15. This con- 
veyance _ 
grounded on 
the ſtatute 
Hen. VIII. 
which unites 


the poſſeſſion 
to the uſe, 


16. Before the 
ſtatute, the 
party, for 
whoſe be- 
hoof the uſe 
was created, 
had only a' 
fuit in chan- 
cery to make 
it good ; but 


now the ſta- 


tute executes 
the truſt, 
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17. Feoff- 
ments, with- 
out a valu- 
able conſide- 
ration, in- 
tended in 
truſt for the 
grantor. 


18. Eſtates 
by ſtatute 
merchant or 
ſtaple, or by 
elegit, can 
never be- 
come abſo - 
lute rights | 
of property. 


19. Convey- 
ance of lands 
likewiſe is by 
releaſe, viz. 
by the leſſor's 
releaſing all 
the right he 
has to the 
leſſee for life, 


- and to his 


heirs; or 
where the 
diſſeiſee re- 
leaſes his 
right to the 
diſſeiſor and 
his heirs. 


20. A right of 
ownerſhip, a 
right of poſ- 
ſeſlion, and a 
right of both 
ownerſhip 
and poſſeſſi- 


On. 


21. In the 
caſe of con- 
veyance by 
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Ir lands be granted to one by deed, and no conſideration is expreſſ- 
ſed; or it bears only in general for divers good Conſiderations, it ſhall 
be intended, by the law of England, in truſt for the grantor. Or, if 
a man make a feoffment in fee, without a valuable conſideration to di- 
vers uſes, ſo much as he has not deſtinated to ſuch uſes 1s in himſelf; 
but, if the feoffor reſerve 1 d. rent, or receive from the feoffee 1 d. 
of conſideration, the feoffee ſhall be ſeized to the uſe of himſelf and 
his heirs*. Our law would hold ſuch feoffment good, tho' no rent 
were reſerved, or conſideration given; for a truſt could not be inferr- 
ed otherwiſe than by the grantee's oath or writing, in terms of the 
act 1696, ſo that it would be holden a gift. 3 


By our law, appriſings of old were, and now adjudications intro- 


duced in their place, are judicial conveyances of lands, after expira- 


tion of the legal reverſion, which is 10 years after their date. But 
there is no method, by the law of England, whereby eſtates by ſta- 
tute merchant, ſtaple, or elegit, or by a writ of extent, can become 


abſolute rights of property ; for fines and common recoveries may 


bar them, but no length of time can avail to render them abſolute 
freeholds and inheritances. | 


LAxps may, by the law of England, be conveyed by releaſe. 
Thus, if there is a leſſee for life, the leſſor who has the reverſion, 
by releaſing all the right that he hath in the lands and tenements 
leaſed, to the leſſee and his heirs, conveys the freehold to the leſſee, 
who already is in poſſeſſion by livery and ſeiſinb, a leaſe for life not 
being otherwiſe conſtituted than by livery and ſeiſin, as I have re- 
lated elſewhere ©. As in feoffments there is required the word (Heirs) 
to diſtinguiſh the feude from ſuch eſtates as are not hereditary, ſo it 
mult be inſerted in ſuch releaſes that come in place of feoffments, 
where the poſſeſſion was transferred before. Nothing paſſes by the 
releaſe to the leſſee who is in poſſeſſion, but by way of enlargement 
of the eſtate of the leſſee ; for it does not operate to give a new eſtate 
of the reverſion, but to increaſe the eſtate in poſſeſſion. Wherefore 
it works not by Merger of the firſt intereſt, which is part of the in- 
tereſt that the leſſee now has in him by the releaſes. A freehold, 
in like manner, paſſes by releaſe to the diſſeiſor, where the diſſeiſee 
releaſes to him and his heirs all right he the diſſeiſee has in the lands 
and tenements, the diſſeiſor being already ſeized therein. 


For the better underſtanding the conveyance of naked rights to 
lands and tenements by releaſe, I muſt obſerve from my lord Cokee, 
That there is Jus proprietatis, a right of ownerſhip ; us poſſeſſionts, a 


right of ſeiſin or poſſeſſion; and Jus proprietatis et poſſeſſionts, a right 


both of ownerſhip and poſſeſſion. Thus, one ſeiſed in fee of lands 


or tenements, and in poſſeſſion, hath Jus proprietatis et poſſeſſionts ; 


but, if he makes a leaſe for life, or is diſſeiſed, the leſſee or diſſei- 
ſor hath jus poſſeſſions, and the leſſor or diſſeiſee hath jus proprietatis 


only. Again, if the leſſor or diſſeiſee releaſe all his right to the leſ- 


ſee or deſſeiſor, they come to have both Jus proprietatis et poſſeſfionis. 


In the caſe of a leaſe for years, the leflee's actual entry 1s equiva- 
lent to the acceptance of livery for paſſing of a freehold, by the 
| ſor's 


leſ- 


a Coke 1. 
rep. 16. 


b Coke 1. 
inſt. Littl. 
ſect. 445, 

Co 
CB. 2. tit. 9. 
obſ. 


d Vin. (re- 
leaſe) p.298, 


C 


e Coke 1. 
inſt. 266. 


* Coke ibid. 


| heritance paſſes, and this enureth by way of enlargement of the e- 


for, if the releaſe is ſimple in favour of the perſon, without mention 


b Littl. ſect. 
465. et ibid. 
Coke. 


VL ittl. ſe&. 
466. 


all thoſe, and the like caſes, he to whom the releaſe is made cannot 
have and enjoy the thing releaſed, and therefore it enures by way of 


d Littl. ſect. 
479. 480. 
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ſor's releaſe to him and his heirs; but, in the caſe of a conveyance 
by a leaſe for one year, and releaſe by the leſſor to the leſſee, there 
needs no previous entry of the leſſee before the releaſe, for the lands 
may lie at a diſtance. This conveyance grew in time the moſt com- 
mon and eaſy method of conveying a freehold, and ſo has continued 
for a long time, almoſt to the diſparagement of livery *. 


 INHERITANCES therefore paſs by leaſe and releaſe, as above, whe- 
ther the leaſe be for life or for years, or even for one year, as for moſt 
part is the caſe of a conveyance in that manner. And likewiſe, if the 
releaſe be made Of all right, title or claim thedebtor has in the lands” 
to tenant, by ſtatute ſtaple or merchant, or tenant by elegit, the in- 


ſtate. And, if the releaſe be made to ſuch leſſee, or other foreſaid 
tenant, and his heirs, then he hath a fee-ſimple; and if to him, and 
the heirs of his body, he hath a fee-tail. Thus, it behoves to ſpecify 
in the deed, what eſtate he to whom the releaſe is made ſhall have; 


of His heirs, he has only thereby an eſtate for life, there not being 
ſufficient words in law to create an inheritance . 


WHERE the diſſeiſee releaſes to the A and his heirs, the caſe 


is the ſame; for the releaſe puts the right of the diſſeiſee to the diſſei- 


ſor's eſtate; which, tho wrongful before, is by the releaſe made lawful, 


RrLEAsEs likewiſe enure by way of extinguiſhment, viz. if he, 
to whom it is made, cannot have or enjoy the thing releaſed : as, 
where the lord releaſes to the tenant the ſeigniory, the tenant cannot 
have ſervice to be taken of himſelf, and by this the whole ſeigniory 
is extinct, without any words of inheritance. The like is in a releaſe 
of a rent- charge, or of a common of paſture: for a man cannot have 
land, and a rent, or common of paſture iſſuing out of the ſame. In 


extinguiſhment *. 


By our law, no ſuch enlargements of eſtates, or extinguiſhment, 
can take place; for one, after granting a leaſe of his lands, whether 


leaſe for one 

ear, andre- 
3 9 the leſ- 
ſee needs not 
enter before 


the releaſe. 


22. A releaſe 
likewiſe by 
the debtor to 
the tenant, 
by ſtatute 
merchant or 
ſtaple, or by 
elegit, ope- 


krates a con- 


veyance of 
the inheri 
tance. The 
releaſe muſt 


ſpecify the 


eſtate which 
the releaſee 
is to have. 


23. A releaſe 
to the diſſei- 
ſor, and his 


- heirs, a con- 


veyance, 


24. Releaſes 
likewiſe en⸗ 
ure by way 
of extin- 
guiſhment, as 
where the 
lord releaſes 
the ſeigniory 
to the tenant. 


for life or years, and the leſſee's poſſeſſion thereupon, is as much pro- 


prietor of the ſame as before; and therefore his property or inheri- 
tance cannot paſs without his deed of conveyance, and ſeiſin thereon, 
or legal diligence diveſting him of the ſame. As likewiſe, the lord 
or ſuperior 1s deemed, in our law, to have an inheritance in the 
lands, and muſt be infeft therein ; and conſequently he cannot be 
diveſted of it, otherwiſe than as in the caſe of the full property ; and 
conſequently the ſame cannot be . extinguiſhed by a releaſe to the 
vaſſal, who can only thereby be relieved of the duties or ſervices, 


LAxps and tenements paſs by livery and ſeiſin; but things incor- 
oreal, as reverſions, advowſons, rents, commons, Sc. are ſaid to 
fie in grant and not in livery ; becauſe they cannot paſs from one to 
another without deed. Grants by an infant, regularly, are void; 
but, if he enters into an obligation ſcaled, makes a feoffment, 7 — 
a fine, 


* 


25. Things 
incorporeal 
lie in grant; 
how far 
grants by an 
infant or 
feme covert 


good. 


„ 
off 


26, How fat 
grants by an 
idiot, Or à 
perſon of in · 
ſane memo- 
ry, voidable 
by him or 
his repreſen- 
tatives. 


27. Several 


| particulars, 


which cannot 
be conveyed 
or aſſigned 
over. 


gain and ſale | 


of lands, a 
covenant for 
a way, how 


far good. 


29. Grants 
molt ſtrongly 
conſtrued a- 
oainſt the 
prantor. 


30. Things 
paſs as ap- 
purtenant to 
the principal 
thing ; what 
things may 
be appendant 
or appurte- 
nant to other 
things, 


1. Confiſca- 
tions, what, 
and how di- 
ſtinguiſhed ; 
what confiſ- 
cations are 
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a fine, or ſuffers a common recovery, theſe are not purely void, but 
voidable only. A grant by a feme- covert is void, for no act of hers 
can transfer the intereſt which the intermarriage has veſted in the 

husband; and therefore a rent- charge granted by a wife, without the 
knowledge and aſſent of the husband, is void. 


By the ſtrict notions of the common law, the = of idiots, and 
perſons of inſane memory, are good as to themſelves ; becauſe none 
can difable himſelf. But his heir, executor or adminiſtrator, may a- 
void them, by pleading the infanity. But neither he, nor his repre- 
ſentatives, can vacate any act of his done in a court of record; for he 
muſt be preſumed, at that time, eapable of contracting; and there- 
fore the credit of the record is not to be contefted*®, | 


Tux law will not ſuffer a poſhbility, a right of entry, or thing in 
action, a cauſe of ſuit, or a title for a condition broken, to be grant- 
ed or aſſigned over; but, in equity, a bond is aſſignable for a yalu- 
able conſideration paid, as was obſerved in the preceeding title. 


Ir one bargains and ſells land to one, and his heirs, with a way 


over other of his lands, this is void as to the way ; for nothing but 
an uſe paſſes by the deed; and there can be no uſe of a thing not in 
M, which is the caſe of a way, before it is created ©. . 


GRANTS are to be conſtrued according to the intention of the par- 
ty; and, if there appear any doubt or repugnancy in the words, ſuch 
conſtruction is to be made as is moſt ftrong againſt the grantor ; be- 
cauſe he is preſumed to have received a valuable conſideration. Thus, 
if a man, by deed, grant a rent-charge of any thing that lies in 
grant, without mentioning any particular eſtate, the grantee has an 
eſtate for the term of his own life; becauſe a man's act is taken moſt 
ſtrongly againſt himſelf; and the grant being made to one, it cannot 
be ſuppoſed out of him, as long as the ſame perſon continues. 


SEVERAL things paſs as appendant or appurtenant to the principal 
thing granted, without expreſs mention of them ; as, if a man grant 
a manour, to which an advowſon is appendant, it paſſes without even 
ſaying, Cum pertinentits ;- ſo of a common, &c. But a thing corporeal 
cannot be appendant to a thing corporeal, nor a thing incorporeal to 
a thing incorporeal. And nothing can be appendant or appurtenant, 
unleſs it agree in quality and nature to the thing to which it is ap- 
pendant or appurtenant: thus, a common of eſtovers, cannot be ap- 


pendant or appurtenant to lands, but to a houſe to be ſpent therein 
| | F Littl. ſect. 


it may}, 


2 Bac. new 


abr, (grants) 
648. | 
b Bac. ibid. 
649. 


1. Bac. ibid. 
661. 


4 Bac. ibid. 
667. 


© Bac. ibid. 
670, 


F 184. et ibid, 


„ . 
Confiſcations or Forfeitures. Baſtardy, and laſt Heir. 


T HAVE hitherto treated of the ways of tranſmiffion of perſonal. 


and real rights, moveable or heritable, among private perſons. 
I ſhall now ſpeak of their tranſmiſſion from private perſons to the 
ſovereign, by his. prerogative, which is termed Confiſcation or For- 
LS, feiture, 


* 


| Coke. 
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feiture. We have the term Confiſcation, from (Fiſcus) in the civil here treated 
„Tit. ff. de law; but thatof Forfeiture from (foris-fafa) in the canon law®: both of. 
1 * . import fines or penalties, or other things that go to the uſe of the 
ext. de præ · public. But Forfeiture is a more general term, as being applicable to 
bert. one's forfeiting his life; whereas Confiſcation is particular to ſuch 
as forfeit only to the king's exchequer. It is either of moveables, 
and is ſpecially called Single Eſcheat; or of the profits of one's lands 
during his life, and is termed Liferent Eſcheat; or of all one's effects, 
bheritable and moveable, as in high treaſon, baſtardy, and laſt heir; 
of thoſe I ſhall treat particularly. I have already diſcuſt that of life- 
rent-eſcheat, in its proper place, amongſt the caſualities of ſuperio- 
<B, 2. tit. 4. Tity ©, of which it is one; and therefore I ſhall touch but little upon 
ſed. 4. it here. Of wreck and waif goods, and treaſure found, I have like- 


* 1 tt 8. wiſe ſpoken already *. 


SzcTION I. Single Eſcheat, Outlawry. 


ESCHEAT, from an old French word, ſignifies Caduciary. Single 2. single ef- 
Eſcheat, is the falling of one's whole moveables to the king, or thoſe 232332 
ce in his right.” It falls, in ſome caſes, as the puniſhment of certain qenunciati- 
crimes ; but, moſt ordinarily, upon one's being denounced, for not ons does it 

obeying a charge of horning, or for not compearing to anſwer in a fl. 

criminal proſecution before the juſticiary. Horning (fo termed from 
three blaſts of a horn, uſed in executing it, at the market croſs) is a 

< writ or letters in the king's name, commanding one to pay or per- 

« form ſomething within a time limited, under pain of robs lion,” as 
Outlawry is termed in our law. It proceeds either on a ſummary 

decree of regiſtration, or other decree obtained againſt the party. 

The execution of this writ, or letters of horning, againſt the Party, 

is called the Charge, and the publication of it at the market-crols, 
the Denunciation. This muſt be done by three Oyeſes calling the 
people to hearken, over-reading the letters, three blaſts of a horn, 
and leaving a copy of the letters affixed to the market-crols; all which, 
muſt be ſpecially expreſt in the execution. 
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Tux import of the denunciation is, that becauſe the party, duly 3, The im- 
charged in the king's name, did not obey the charge, therefore, fg —_ 
conform to the will of the letters, he is denounced, and declared re- nunciation ; 

bel; and thereby formerly, even in all civil caſes, as well as criminal, howthe fame 
his moveable goods eſcheated to the king. This denunciation cannot ceeded 1 
be uſed till the days of the charge are expired; which, in hornings u- 
on ordinary decrees, is 15 days, and likewiſe on decrees of regiſtrati- 
on, where the clauſe of regiſtration bears, In form as efferrs,1.e. accord- 
ing to the courſe of law; but otherwiſe, in the terms to which the debt- 
or conſents in the clauſe ; which, for moſt part, is To letters of horn- 
ing on fix days, and this is the term limited in thoſe upon proteſted 
bills of exchange, by the act 1681. As the law abhors negligence, 
the denunciation muſt proceed within year and day of the charge, o- 
| therwiſe it is void. Nor can it be uſed after ſuſpenſion, tho' the ſame 
© Spotilmw. was not intimated *© ; becauſe, a ſurceaſe of diligence being granted in 
Come the king's name, the party cannot incur any forfeiture or diſabili- 
ty, from what follows in contravention thereof. A denunciation for' 
a criminal cauſe proceeds upon the party's not appearing in court, to 
Vor. II. | Rr r undergo 
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4.Upon what 
denunciation 
for civil cau» 
ſes did eſ- 
cheat former- 
ly fall; eſ- 
cheat in ſuch 
caſe now 
taken away, 
but the other 
effects of it 
ſtill remain. 


5. If the par- 
ty lives out 
of the king- 
dom, how 
mult he be 
charged and 
denounced. 


6. Denuncia- 


tion at the 
market-croſs 
of Edin- 
burgh, how 
far good. 


7. Denunci- 
ations for cri- 
minal cauſes, 
or for debts 
to thecrown, 
how proceed- 
ed in. 


8. The eſfect 


of denuncia- 


tion, or out- 


lawry, for 
on. 


culty as to 
outlawing 


one for trea - 
ſon, or miſ- 


priſion of 
treaſon, in 


treaſon, which are 3 by the law of En gland, mall take place 
with us". 
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undergo his trial on the day mentioned in the criminal letters, or not 


findin 8 caution for that end *. . 


Ir vas not every PS for a clvil cauſe that made the ct. 
cheat to fall, but only that which was ſerved at the head burgh of 
the ſhire, ſtewartry, bailiary or regality where the debtor reſided, 
and _ regiſtred, within 15 days, in the ſheriff- court books, or of 
other judge ordinary foreſaid *, or in the general regiſter of hornings, 
Sc. at Ebary h. And, by a latea& ©, eſcheat upon denunciations 


for civil cauſes was entirely aboliſhed. after 2 5th March 1748. But 


ſtill a horning, with a regular denunciation in all civil caſes, in the 


4 Nov. 2 9. 


1671. Hague. 


b p. 1579. 
C. 75, &c. 
© 20 Geo, II. 
c. 50. 


ſame manner as in criminal, has the effect to diſable the party from h 
appearing in judgment, and makes the ſum — for bear intereſt 0 


from the date of the denunciation. 


Wurx the debtor lives out of the kingdom, he muſt be charged 
upon 60 days, at the market croſs of Edinburgh, pier and ſhore of 
Leith, and denounced likewiſe at theſe places i, and the denunciation 


muſt be regiſtred, within 15 days, in the general regiſter at Edin- 


burgh. The eſcheat is ſaid to fall by the denunciation, as the ſtile 
of it bears, but that is only on condition that it be duly regiſtred ; 


and, in default of ſuch regiſtration, it is held not to have . the 


denunciation thereby becoming void. 


IT has prevailed by cuſtom to denounce perſons upon hornings, 
for civil cauſes, at the market-croſs of Edinburgh, tho' they live not 
within the liberties of that city, or within the ſhire ; but ſuch de- 


nunciations ſerve only for warranting captions thereon, and have no 


other effect. The ſpeedy and eaſy execution of perſonal dibgence 


hath given occaſion to ſuch uſage. 


DENUNCIATION upon acts or decrees of the raticiary, declaring 
perſons fugitives from the law, for not appearing, when cited in a 
criminal proceſs before that court, or for not finding caution for that 
effect, may be at the market-croſs of Edinburgh, and in circuits, of 
the borow where the court fits, by ſpecial ſtatute *, and regiſtred in 
the books of adjournal fo As likewiſe may charges and denunciations 


in their books, or in the ſheriff-court books of Edinburgh *. By 


ſuch denunciation, in criminal matters, the offender's ſingle eſcheat 


falls to the king ; and, if he remain under it for year and day, his life- 
W een falls to the reſpective ſuperiors of his land. | 


In England, upon outlawry in treaſon, the offender forfeits as 
mack as if he had appeared, and judgment had been given againſt 


him, ſo long as the outlawry is in force: ſuch outlawry, in caſes of 


Tux Britiſh ſtatute i, which enacts, That all crimes and offen- 
« ces, Which are high treaſon, or miſpriſion of high treaſon within 
5 England, ſhall be adjudged, and taken to be high treaſon, or 
« miſpriſion of high treaſon within Scotland; and that the perſons 
10 convicted or attainted thereof ſhall be liable to the ſame corruption 


cc 4 of 


d Nov. 27. 
1747. Ram- 


ſay. 


© P. 1584. 
c. 140. 


f P. 1693. 
of perſons liable to count in exchequer, and which muſt be regiſtred * 


c. 128. 


8 P. 1587. 
C. 63. 


h Coke 3. 


. Inſt, p. 52. 
232. 


i 7 Annz, 
C. 19. 
k 7 Annæ, 
C. 20. 
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* of blood, pains, | agen and forfeitures, as perſons convicted or Scotland, by: 
&« attainted of the ſame in England,” no doubt ſubjects thoſe who pardon: aig 
ſhould be indicted of ſuch crimes, when not in cuſtody, to be out- 1 

lawed, if they did not appear, and ſurrender themſelves to juſtice; and 

to the ſame conſequences of ſuch outlawry as perſons attainted in 

that manner in England are liable to. But the difficulty was, that the 

court of juſticiary in Scotland, where ſuch indictments might be car- 

ried on, being exempted, by the treaty of union, from all depen- 

„Art. 19. dence upon the courts of Weſtminſter-hall *, the writs 1 out 
of thoſe courts, in order to an outlawry, could have no courſe hete ; 
and indeed, by their ſtile and tenor, they concern only England. 
And, by our forms, a defender, in a criminal proſecution, not appear- 
ing, could only be denounced and declared fugitive from the law, 
the conſequence of which is only the party's ſingle eſcheat, and, af- 
ter year and day; his liferent, as above. oh 


In order to remove all ſuch difficulties and doubts, the late ſta- 10. The pro- 
 22Geo. II. tute o introduced a remedy to have perſons who are indicted of high gel us in or- 
c. 48. treaſon, or miſpriſion of high treaſon in Scotland, and do not appear, lawry, in 
outlawed, viz. that writs, of the like kind with theſe in England, _ 25 —1 
ſhould be iſſued out of the courts in Scotland wherein ſuch indict- itn of 2 
ment is found, and executed, indorſed and returned to the ſame court. treaſon, by 
Thus, a writ of capias, in the king's name, ſhall be iſſued out of ſuch oo as: 
court, directed to the ſheriff or ſtewart of the county where the in- 
dictment is found, returnable 42 days at leaſt after the teſt thereof, 
commanding him to take the defendant and bring him before the 
court whence the writ did iſſue, at the time and place mentioned in 
the writ ; and if the defendant ſhall be named in the indictment, as 
of any pariſh or place, lying in any county other than that in which 
the indictment is found, then the court ſhall iſſue another ca- 
pias to the ſheriff or ſtewart of ſuch other county, to the ſame ef- 

Foe. | 5 


Ir the ſheriff or ſtewart ſhall return to ſuch writs, that the defen- 11. The writ 
dant cannot be found within their counties, then the court ſhall iſſue of 22 
two other writs, the one a writ of Proclamation, the other a writ of rudy * 

Exigent, teſted the day of the return of the writ or writs of capias, di- 
rected to the ſheriff or ſtewart of the county, and returnable in one 
and the fame future day. By the writ of proclamation, the ſheriff | 
or ſtewart is commanded to take the defendant and bring him before 
the court, at a certain time and place, to be mentioned in the writ; 
and if he cannot be found within ſuch county, then to cauſe public 
proclamation to be made in the court of the ſheriff or ſtewart-depute 
of ſuch county; and likewiſe at the quarter- ſeſſions of the peace, and 
at the door of the church of the pariſh, or place of which the defen- 
dant ſhall be named or deſcribed in ſuch indictment, between the 
hours of ten of the clock in the morning and two'of the afternoon ; 
that the defendant appear before the court from whence the writ did 
iſſue, at the time and place therein- mentioned: which proclamation 
ſhall be made three ſeveral times, and the third proclamation ſhall 
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be made 28 days at leaſt before the fifth and laſt ſheriff or ſtewart- jd 
depute's court, at which the defendant is to be called, by virtue of i 
the writ of exigent. I Tr TE een | 


— — 
— 
— — 


By 
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12. The wit By the writ of exigent, the ſheriff or ſtewart ſhall be commanded 
” Hr to cauſe the defendant to be called to appear at each of five ſucceſſive 
ment of out · Courts, to be holden by the ſheriff or ſtewart-depute of the ſaid coun- 
n the defendant ſhall not appear and ſurrender himſelf, ſo as 
there to be forthcoming to juſtice at one or other of the ſaid courts, at 
which he is ſo proclaimed or called, the ſheriff or ſtewart-depute 
ſhall, at the laſt of the ſaid courts, pronounce judgment of outlawry 
againſt him, and fign ſuch judgment, and return the ſame, and the 
writs of proclamation and exigent, into the court from whence the 
ſame did iſſue, together with indorſements on each, certifying that 
the ſaid ſheriff or ſtewart has done every thing required of him by the 
ſaid writs, and that the defendant did not appear (if that ſhall be 
the caſe.) And thereupon the defendant ſhall be deemed to be attaint- 
ed of ſuch high treaſon as is mentioned in the indictment; and ſubject 
and liable to ſuch execution and corruption of blood, pains, penalties 
and forfeitures, and proceſſes, with reſpect to his eſtate perſonal and 
real, moveable and immoveable, to which perſons attainted of high 

treaſon by law are ſubject and liable. And a defendant, fo outlawed 

for miſpriſion of high treaſon, ſhall be ſubject and liable to all ſuch 

forfeitures and proceſſes, as perſons outlawed for miſpriſion of high 
treaſon in England are liable and ſubject to. 


13. Defend. DxpENDANTS outlawed for high treaſon, or miſpriſion of high 

ants have the treaſon in Scotland, ſhall, in virtue of the ſtatute, have, as near as 

dies as to Can be, all ſuch and the like writs, means, methods, remedies, and 

ſetting alide advantages, for avoiding, falſifying or reverſing any ſuch outlawry, 

outlawry as | . : 1 

in England. as may be had by the law and uſage in England in the like caſes, 
(excepting ſo far as the forms of proceeding are varied and ſettled by 
this act.) And all the writs before-mentioned, with the returns there- 
of, and judgments of oulawry, ſhall be recorded and preſerved in the 
courts to which ſuch writs ſhall be returned, unleſs removed by due 


courſe of law. 


14. The ſhe- By the ſame act the ſheriffs or ſtewarts, to whom the reſpective 
oa, 3 writs of proclamation and exigent ſhall be directed and delivered, 
cauſe five ſhall forthwith appoint five ſucceſſive courts of the ſheriff or ſtewart- 
ſtated courts, depute, to be held for the purpoſes above-mentioned, three days no- 
10 be het tice being firſt given before the firſt court, at the head-borow of the 
execute the - ſhire or ſtewartry, of the times and places where ſuch courts ſhall be 

_ exigent. held; and the firſt of theſe courts, at which the defendant is to be 

called by virtue of the writ of exigent, ſhall be held within 20 days 
after delivery thereof, to the ſheriff or ſtewart, and each of the other 
four ſucceſſive courts ſhall be held at the end of four weeks from 


the court preceeding. 


15. Perſons TE ſame act provides, © That if any perſon, ſo to be outlawed 
ow « for high treaſon, ſhall, at the time of ſuch outlawry pronounced, 
traverſe the © be reſiant or inhabitant out of the limits of the kingdom of Great 
outlawry << Britain, and, within one year after ſuch outlawry pronounced, yield 
awrns Tn <« himſelf to the juſtice-general, juſtice-clerk, or any of the commiſ- 
pronounced. fioners of juſticiary in Scotland, he ſhall be at liberty to traverſe the 

« indictment on which ſuch oulawry was pronounced, and take his 

trial thereupon. And in caſe, on ſuch trial, he ſhall be found not 


cc guilty, 
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ce guilty, by verdict of the jury, he ſhall be clearly acquitted and diſ- 


charged of ſuch outlawry, in the ſame manner as if no ſuch out- 
_ < lawry had been made.” | 


A Wx of Exigent, in virtue whereof the ſheriff proclaims and 16. The na- 
calls the defendant five county days to appear, is ſo termed; becauſe wes _ | 
it exacts and requires the defendant to appear and anſwer the law, up- gent. 1 
on pain of outlawry ; for if he come not at the laſt day's proctamati- j 
on, he is ſaid to be quinquies exactus, and then is outlawed. And it | 
lies likewiſe in England, where the defendant, in an action perſon- | 


al, cannot be found, nor has any effects within the county, where- 
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à Cowel, law 


1 by he may be attached or diſtrained *, 


« forfeits his goods likewiſe ;” and to that purpoſe, as well as others, — _ 
the common maxim, Mobilia ſequuntur perſonam, is applicable. In o- quiſitions, 
ther caſes than treaſon or miſpriſion of treaſon; he forfeits no more what ſhall be- 
than his moveables. The caſe, by the civil law of old, was, that one some of 

a . Z theſe. 
condemned in a capital crime forfeited his whole eſtate, perſonal and 
real ; but if he had children at the time of the ſentence, the one half 


L. I. ff. de was reſerved to theme. 
bonis dam- 


nat. 


gent.) | 1 | | I 
| Tux ſingle eſcheat likewiſe falls by our law and cuſtom; in divers 27. The fit- If 
inſtances, otherwiſe than upon denunciations : thus, as above hinted, —_— =. 

the puniſhment of certain crimes 1s the eſcheat of moveables, by ex- ther occaſi- [| 

reſs ſtatutes, viz. perjury, breach of arreſtment, deforcement, and 9ns than a 1 

3 ; R enunciati- ad 

5 invaſion of miniſters of the goſpel : in this laſt, and deforcement, me an | 
5 half of the eſcheat goods is adjudged to the party injured b. Il 
15 92. | i 

& AGAIN, the ſingle eſcheat falls in conſequence of a capital ſen- 18. It 2 ” "nt 
c. 118. tence, tho' nothing relating to it is therein expreſt; for the rule with (7, 0h. N 
P. 1583, us, and many other countries, is, That one who forfeits his life, if the crimi- IN 
e. 27 « I! 
| 


——ů — 


rr ——— 


hn 


Ir a criminal, condemned to a capital puniſhment, is reprieved, or, 
by eſcape, lives ſome time after ſentence, and thereafter dies with- 
out a remiſſion, what ſhall become of the intermediate rents of his 
eſtate, or other acquiſitions, between the date of the ſentence and 
his death? The caſe is plain as to one attainted of high treaſon ; for 
whatever lands he has at the time, or ſhall Wee 46 acquire, are 3 
forfeited to the king; ſince, tho he is capable to acquire lands, yet he | 
cannot hold them, becauſe of the corruption of blood, but they muſt | 
i Coke 1. go to the crown d. And as to other crimes it may ſeem likewiſe, that | 
inſt. 2. one under ſentence of death cannot purchaſe to himſelf, but to the 
fisk, and that the time of his death is to be conjoined to the date | 


——— = 


rr IEC GT EI. SECIS. 


rr. 
— 


— = = —— 
— —— re, 


of the ſentence: that the confiſcation looks back to the time of 
the criminal fact, and looks forward to the time of the offender's 
death, who dies under condemnation. Such condemned perſon is, 
by the ſentence, civilly dead, and therefore a horning at his inſtance | 
is void :. But, in the caſe ſuppoſed, it would ſeem, that only the | 
condemned perſon's moveables, and he being civilly dead, the life- | 
rent of his heritage, (after year and day of the ſentence) either be- | 


© Newt. de- 
ciſ. 27. 


| 

; +968) | s | 
longing to him at the time of condemnation, or accruing to him | 
thereafter, could fall under confiſcation. But that the fee of his lands, i0h 


tho' the rights of the ſame ſuperveened to him after ſentence, de- 
ſcends to his heir, fince the ſentence could not affect the ſame; un- 
Vol. II. > leſs 
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leſs we ſuppoſe that, by ſuch ſentence, one becomes ſeruus pœnæ, 

diſabled to hold rights. This indeed is laid down as a rule for deter- 

mining the queſtion, from the civil law, by the learned Craig * ; but L. 1. dieg. 
ſlavery of all kinds being taken away with us, the ſentence can infer 2: 937+ | 
no ſuch diſability. The caſe would vary if the heritable ſubjects were 
purchaſed by the criminal, with the moveable effects, or product of 

the ſame, that belonged to him at the time of the capital ſentence 

for, as to ſuch ſubjects, they being ſurrogated in place of the move- 

ables that belonged to the fisk, juſtice would require that, in a de- 

clarator, they ſhould be found to go the ſame way. 8 


19. One's Ox, by his civil rebellion, confiſcates only his own proper inte- 
re # , reſt. And therefore an executor, even after ſentence, whereby the 
eRs only fall | 55 e ES g i 
under his e- teſtament is executed, becoming rebel, his eſcheat could only carry 
* not what was proper to himſelf of the executory not uplifted or conſum- 
| W ed; and not the ſhare of the wife, children, or neareſt of kin, which —_ 
others. Could only be confiſcated by their own rebellion v. And the executor, NN ws 
who was likewiſe neareſt of kin, could not, by his rebellion, for- ; 64a ” 
feit the executory, in prejudice of the legatees or creditors of the le- 


ceaſed ; for his intereſt in the executory is only after ſatisfying thoſe, 


20. Single e.. SINGLE Eſcheat regularly falls to the king, in the right of the pre- 

To _ rogative; but lords of regality, by the erection of their lands into that 

merly to dignity, had right, from the crown, to the eſcheats of all perſons 

_ 70 Newt living within their juriſdiction, and which, by ſpecial ſtatute, they | 

boliſhed. © Were intitled toe. Their right took place, tho' the moveables be- P. 1579. 

longing to ſuch rebels were Focally without the bounds of the regali- 75: 

ty“. So that the moveables, wherever ſituated, did follow the per- a 2 — 
{on of the owner, and, in this reſpect, the maxim, Mobilia ſequuntur N 
perſonam, took place; but now that privilege ceaſes, all ſuch juriſdi 
tions being extinguiſhed, | 


21. The ſub. SINGLE Eſcheat comprehends lying money, houſhold furniture, 
Lora corns, cattle, and all moveable goods, and all bygone annualrents 
eſcheat, and annuities, bonds of borrowed money not bearing intereſt at the 
5 time, unleſs they contain clauſes of infeftment. Even bonds ſecluding 
executors; or other ſums of money not bearing intereſt, tho' ſubſti- 
tuted in place of heritable claims; as the price of lands not bearing in- 
tereſt, by the conception of the ſecurity, tho' by law it does; and, 
for the ſame reaſon, bills of exchange fall under the fingle eſcheat of 
the creditor *. It likewiſe carries the bygone rents of lands, arrears * Feb. 4. 
of feu-duties, or other real debts out of them, and ſuch as fall due 7%: = 
within the year after the rebellion . The husband's jus mariti in the 26. 1668. 
wife's moveables falls under the husband's ſingle eſcheat : liferents DoS: e 
aſſigned to the rebel debtor, and tacks of lands, other than liferent- e July 4 
tacks, are carried by it 5, All ſuch particulars, accruing to him dur- 1626. Haly- 
ing his life, while unrelaxed, fall under the ſingle eſcheat; except ay. 
ſuch as are carried by the liferent eſcheat, as rents of lands, after year c. 15. 
and day of the rebellion, &c. 


22. The e- Bur ſuch ſubjects fall to the fisk, with the burthens wherewith 
{cheat dur they are affected; and therefore, a bond granted in conſideration. of 
thened with „ - bg | . on 

the proviſi- Certain proviſos, in favour of the debtor or third party, will not be 


exi gible 


a Decem. 13, 
1672. lord 
Lyon. Nov, 
23. 1677. 
Cuningham. 
Jan. 15. 
1679. Cran- 
ſtane. 

d Nov. 25. 
1675. Chal- 
mers. 


cP. 1579. 
c. 75. 


à p. 1567. 

c. 25. June 
26. 1680. 

Young. 

© Nov. 20. 
1628. Wel- 
ton. 


220 Geo. II. 


s P. 1592. 
c. 147. 


h Feb. 22. 
1672. trea- 
ſurer-depute. 
Hume deciſ. 
46. 
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exigible by the donatary to his eſcheat, till thoſe are performed; 
nor will money paid, or goods delivered by the rebel, in a fair wa 
of bargain, or diſcharges granted by him upon real payment, be ſub- 


ject to challenge ; but goods poinded, after declarator of eſcheat, 


tho' for debts prior to the rebellion, may be recovered by the dona- 
tary *, Moveable bonds, bearing intereſt, do not fall under ſingle 
eſcheat, if the rebellion happened after the term of payment of the 
principal ſum, bearing intereſt thereafter; for, tho' bonds in ſuch 
caſe are moveable by the act 1661, as to their falling to executors, 
yet, by the ſame act, they are {till holden as heritable, with reſpect 


to the fiſk; and no heritable rights, other than thoſe above-mention- 
ed, fall under ſingle eſcheat. 


Tur king may take the benefit of ſuch eſcheats to his own uſe ; 


and of old, the eſcheat-goods were punctually to be gathered in by 


the tteaſurer*®; but at preſent, eſcheats are granted by the barons of 
exchequer in the right of the crown, as they ſee expedient, to per- 
ſons applying for them. The grant is termed a Gift, and the receiver, 
donatary, becauſe the king gets no valuable conſideration for it. The 
gift of an eſcheat that * ſhall fall” is void, tho' the eſcheat ſhould 
fall on the horning mentioned in the gifté, being like the grant of 
an office before a vacancy. It is likewiſe void, when it does not 
mention the particular horning whereon it proceeds, being preſumed 


ſurreptitious*. Lords of regality either took the benefit of the eſcheat 


themſelves, or aſſigned it to another, as they ſaw cauſe ; and their 
grants were good to bar their own intereſt, tho' labouring under ſuch 
defects; becauſe they were preſumed to advert to the terms of the 
ſame : but, in competition with third parties upon the eſcheat- 
goods, the moſt complete right muſt have been preferred. This 
obſervation can only be of uſe as to eſcheats that had fallen in their 
hands, before the abolition of thoſe juriſdictions by the late ſtatute f. 


Tux eſcheat of itſelf gives no right of property in the goods, or a 
complete right to other ſubjects falling under it ; but there muſt be a 
General declarator of the eſcheat before it is underſtood to be effec- 
tual, and which may proceed after the party's death, upon calling 
his neareſt of kin. A Special declarator is only a petitory action for 
the ſubjects falling under eſcheat, which may be done in any other 
proper ſuit, or in the general declarator, by a concluſion for that 
purpoſe. Perſons of old ſometimes got gratuitous rights, for their 
own behoof, to ſuch eſcheats, out of favour to themſelves, and then 
they granted no backbond, and were not accountable either to the 
king or creditors of the rebel. This exerciſe of the prerogative was 
juſtly complained of, and prohibited by ſtatute c, being not only 


highly prejudicial to the debtor, but likewiſe to his lawful creditors. 


Mot frequently gifts of eſcheat are granted to creditors, for ſecurity 
of their debts, and purſuant to the ſtatute juſt referred to. They 
are liable to grant backbond, declaring, that after ſatisfying their 
own debts, and others mentioned therein, they ſhall be accountable 
for the overplus. Donataries are not bound to diligence, and are 
only liable for their actual intromiſſions, unleſs they are interpelled 
by the creditors in the backbond, or ſecond donataries *, | 


Tar 


ons affecting 
the ſubjects 


* of it. The 


caſe of move; 


able bonds. 


23. Gifts of 
eſcheat, in 
what caſes 
null. | 


24. Gifts of 
eſcheat, how 
proſecuted ; 
to what di- 
ligence the 
donatary is 
liable, 
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25. Eſcheats 


falling in ci- 
vil caſes, al- 
ways former- 
ly burthened 
with the debt 
in the horn- 


ing, but now 


juſtly abo- 
liſhed, 


26. The rule 
of preference 
among dona- 
taries to eſ- 

cheats. 
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Tun donatary was liable for the debt in the horning, whereon the 
eſcheat fell, the eſcheat being expreſsly burthened with that debt * ; 
and, if he once intermeddled with any part of the eſcheat-goods, he 
could not thereafter free himſelf of the debt, by renouncing the gift®, 
All intromitters with the eſcheat-goods were declared liable to the 
debt in the horning, as well as donataries; and conſequently, lords 
or baillies of regalities, that took the benefit of the eſcheat, behoved 
to anſwer for that debt. This was moſt reaſonable, fince it was for 
not ſatisfying the debt that the denunciation proceeded, whereby the 
eſcheat fell. But now, by the late a&t*, eſcheats for civil cauſes be- 
ing aboliſhed, they cannot ſubſiſt, even in behalf of the creditors, at 
whoſe ſuit the party is denounced. This may ſeem an hardſhip, v2. 
to impair the diligence of lawful creditors for ſecurity of their debt; 
but ſuch effect of the diligence was, notwithſtanding, juſtly ſet a- 
fide, fince by it the whole moveable ſubjects of the debtor, and even 
the liferent of his lands were affected to the creditor who uſed it, 
which frequently turned to the ruin of other creditors, who were 


not ſo haſty or rigorous. Wherefore the law at preſent is more e- 


qual ; for all the creditors may, by poindings, arreſtments and ad- 
judications, affect the eſtate, perſonal or real, of their debtor : and 


none of them, by ſuch exorbitant mean of execution as the ſingle 


and liferent eſcheat, can take advantage of the reſt. But eſcheats 
that fell before the act took place ſtill ſubſiſt, which may be gifted, 
or otherwiſe proſecuted; and eſcheats ſtill remaining as to criminal 
caſes, competition of gifts, in that reſpect, may occur. 


Tux firſt gift is always preferable, if none of the donataries have 


done diligence by declarator ; but otherwiſe, he that obtains the firſt 
decree of declarator is preferable, for that perfects the eſcheat, which, 


tho' not gifted, requires declarator. Second gifts need no declara- 


tor, the right of eſcheat being already perfected by declarator in 
the perſon of the firſt donatary. If the horning or denunciation, 


. whereon the firſt gift proceeded; labours under any defect, the ſe- 


27. When is 
a gift of eſ- 
cheat pre- 
ſumed ſimu- 
late. | 


cond gift is preferable thereto, and in that caſe muſt be declared. 


Ir the gift of eſcheat be taken for behoof of the party unrelaxed, 
it is called Simulate, and thereby void, as fictitious*. It is preſum- 
ed ſimulate, if the rebel, his wife, or children in family with him, 
remained in poſſeſſion of the eſcheat-goods, with the donatary's 


knowledge, after ſuch reaſonable time as he might have diſpoſſeſſed 


28. The eſ- 
cheat may 
be directly 
gifted for the 
uſe of the 
wife or chil- 
dren, with- 
out being 
chargeable 
with ſimula- 
lation. 


tuitouſly give it to a ſtranger. Wherefore the allegation, that the 


them; but, how long forbearance ſhall have that effect, is in the 
arbitrement of the court of ſefſion?. 


Bur ſometimes the gift is deſtinated for the aliment of the party's 
wife and family; as where circumſtances of commiſeration or favour 
occur, the husband being an extravagant perſon, and altogether ne- 
gligent of his family; or where the wife, perhaps, had a liferent by 
a former husband, to ſecure which, or part of it, for the wife's main- 
tenance, the gift is granted. If the gift is expreſsly given for the 
wife's aliment, and the donatary's backbond conceived accordingly, 
it will be effectual to ſecure it to her, excluſive of the husband's 7 
mariti, and in prejudice of his creditors ; for the crown might gra- 


gift 


„ 3592. -- 
C. 145. 
d March 15. 


1631. Fletch- 


er. 


© 20 Geo. IL. 


d Decem. 6. 


art, 


"P. 1109. 
c. 147. 


f Dirlt. deciſ. 
14. D. 411. 
March 28. 
1637. Hamil- 
ton. Jan. 6. 
1666. Oli- 
phant. june 
19. 1669. 
Scot. 


àDecem. 17. 
1670. Lang- 
ton. 


b Decem. 12. 


1673. Dick- 


ſon. 


. P. 1592. 
c. 147. et dd. 
deciſ. 


Tir. III. 


gift is ſimulate, cannot take place in this caſe; that being only under- 
ſtood, where a tacit truſt is undertaken for the rebel, under colour 
of a gift of his eſcheat, to the prejudice of his creditors, without the 
intention of the granter. | 2 


IT is likewiſe a preſumptive ground of ſimulation of a gift of eſ- 
cheat, if it was expedited upon.#he rebel's expences, or procured by 
him*. But where the donatary is a lawful creditor, and granted 
backbond to the exchequer, this ground of ſimulation, laſt mention- 
ed, will not cut off his right, which, in that caſe, could only be 
—_ 4 by his own oath, © that it really was for the rebel's be- 
(0 0 0 tag | > 


Tur objection of ſimulation is not only competent to the creditor, 
at whoſe ſuit the debtor was denounced, but to all the creditors, be- 
ing a nullity of the gift, and any other perſon, taking out a ſecond 
pit, will be preferred; becauſe truly the eſcheat is, in judgment of 
aw, ſtill undiſpoſed, notwithſtanding the firſt gift, againſt which 
the objection of ſimulation lies ©. b 


AFTER the party is relaxed from the horn, he may take the gift 
of eſcheat directly to himſelf, which, in that caſe, needs no declara- 
tor. However, all the effect it can have, is to denude the crown, or 
others to whom the eſcheat belongs, and thereby exclude ſecond do- 


nataries. But it cannot be available againſt lawful creditors, for the 


eſcheat becomes extinct confufione ; and it were abſurd, that any 


right in the debtor's perſon ſhould exclude his creditors. 


THz gift of the ſingle eſcheat is preſumed to comprehend no more 
than the moveables the rebel then had, or ſhould acquire within year 
and day of the gift. But, if the words of the gift are expreſs, com- 


prehending all that ſhould belong to the party, till he is relaxed,” 


s Feb. 3. 
1712. lord 
Minto. july 
2. 1669. 
Bowie. 
©Newt. deciſ. 
76, 1d. Dec, 
03. 

f P. 1592. 
c. 145. Dec. 
13. 1072. 
lord Lyon. 


8 Feb. 24. 


1669. coun- 
teſs of Dun- 


dee. july 9. 
1669. Row. 
Feb. 9. 1675. 
Veitch. Dec. 
19. 1676. 
Grant. Jan, 
18. 1678. 
Purves. 


the fi 


rights falling to him at any time, while he is unrelaxed, will be car- 
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29. What if 
the gift was 

expedited on 
the debtor's 

expences. 


30. To whom 
s the objec- 
tion of ſimu» 
lation com- 
petent. 


31. The eſſect 


of a gift of 
eſcheat taken 


to the debtor 


himſelf. 


2. What 
alls under 
the gift of 
Gogle eſ· 


cheat. 


ried thereby, becauſe all thoſe fell under the ſingle eſcheat*: but o- 


therwiſe it will be underſtood with the foreſaid limitation, as to fu- 
ture acquiſitions ®, 0 


Tur eſcheat is burthened with all inherent conditions of the rights 
falling under the ſame, and eſpecially with the debt in the horning, 
whereupon it fell in former times f. And, becauſe the declarator a- 


lone completes it, therefore creditors for debts, before the rebellion, 


(but not for theſe contracted after) getting payment, or aſſignation 
of any of the ſubjects falling under the eſcheat from the debtor, tho 


granted after the denunciation, or even the gift, are preferable to the 


donatary; provided they recover payment, or innovate the debt aſ- 
ſigned before declarator 8. | 


Bur, if the denunciation is upon a criminal fact, for the offender's 
not appearing at the diet prefixed, to abide a legal trial, then the 
time of the commiſſion of- the crime, whereon it proceeds, is reſ- 
pected to a certain effect, for preventing of fraud. Hence, all vo- 
mm gratuitous deeds, after the criminal fact, in prejudice of 

9 
Vol. II. 


5 bankrupt 


muſt yield thereto, in the ſame manner as ſuch deeds by a 
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bankrupt muſt give way to his prior creditors, Creditor etiam accipitur, 
cui ex tlic debetur* ; on commiſſion of a crime, the public is creditor 
to the offender for the puniſhment, and the party injured for his re- 
paration. But to no other effect has the denunciation a retroſpect to 
the committing of the crime, more than in civil caſes, to the date of 
the bond whereon the horning proceeds; and, in all the ſtatutes on 
this head, they are equiparated . 


THE rule therefore is, that creditors for debts lawfully contracted 
before the denunciation, whether for civil or criminal cauſes, getting 
payment either directly from the rebel, or upon aſſignation from him, 
or by poinding his goods before declarator, are ſecure againſt any 
challenge from the donatary ©; or from the lord of regality who took 
the benefit of the eſcheat to himſelf, for it required declarator as 


much as a gift from the crown. And tho' regalities, and heritable 
| bailliaries, with their privileges, are extinguiſhed by the foreſaid late 


act, yet the eſcheats, and other benefits that accrued to thoſe inte- 
reſted therein, before the ſtatute was to take place, viz. 25th March 
1748, do remain with them. An arreſtment laid on for debts con- 
tracted before the rebellion, or denunciation, will be effectual, if there 
has followed a decree of forthcoming before declarator ; and in that 
caſe the creditor is preferable to the donatary, tho' he had not reco- 
vered actual payment before declarator, in virtue of the decree. And 


| likewiſe one's confirming, on ſuch debts, executor-creditor before 
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ſignee's ſingle 
eſcheat, and 
may likewiſe 
be adjudged; 


declarator, is preferable to the donatary . 


Or old, no debts contracted after the criminal fact, tho' before 
the citation in the proſecution of the crime, were prejudicial to the 
eſcheat that fell upon the criminal ſentence*. But, by our preſent 
law, onerous creditors, whoſe debts are contracted before indictment 
for crimes ; tho' after commiſſion of the offence, are preferable to 
the fiſk, ſince in high treaſon, when it is latent, this was the caſe f. 
And the forfeiture, in other leſſer crimes, cannot have a ſtronger ef- 
fect; and in theſe, even the criminal ſentence, inferring the eſcheat, 
would ſeem to be the rule, as was juſt obſerved in the caſe of de- 
nunciation for a criminal cauſe. And fair bargains of ſale with the re- 
bel, or payment of debts to him before declarator, mult be ſuſtained 
in favour of commerce. And tranſmiſſion of ſuch rights, as do not 
fall under the eſcheat, are not ſubject to challenge, on account of 


the civil rebellion e. 


IT hath been already obſerved, that, in competition between di- 


vers donataries to the ſame eſcheat, the firſt is preferable, where 


they are equal in diligence, with reſpect to a declarator ; but the pri- 
ority of the gift is conſidered, not according to the date of the gift's 
paſſing in exchequer, but of its paſſing the. ſeals thereafter, it being 
the ſeals that complete it h. | 


Tux liferent of the wife, from her firſt husband, is carried by the 
Jus mariti of the ſecond, as her legal aſſignee, and falls under his 
ſingle eſcheat, as does any liferent gifted or aſſigned under the aſ- 


ſignees i; and it is likewiſe carried by an adjudication againſt the huſ- 


band, or other aſſignee. In competition between the donatary and 
an 
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an adjudger of a liferent aſſigned, the donatary is preferable; tho 
the adjudger's debt was prior to the rebellion, and the adjudication 
before the donatary's gift, if the adjudication was led after the re- 
bellion * ; for the rule, preferring the diligence of creditors, perfect- 
ed before declarator, to the fisk, concerns moveables that can be car- 
ried by poinding or arreſtment, and not ſuch right as hath fractum 
temporis; which, when aſſigned, is inſtantly carried by the aflignee's 
civil rebellion. And conſequently the adjudication againſt the aſſignee, 
after his eſcheat had fallen, could not carry the liferent that belong- 
ed to the fisk by the rebellion. 


ALL rights of eſcheats, or other confiſcations, are granted by ſig- 
natures or gifts from the crown, which may be ftopt at their paſſing 
the ſeals, thoſe being checks againſt ſubreption or obreption, i. e. their 
being obtained by concealing the truth, or expreſſing a falſhood. 
Rights of ſuch kind, as may be conveyed among private perſons by aſ- 
ſignations, paſs the privy ſeal ; thoſe of lands and heritages, which, 


among ſubjeQs, are tranſmitted by diſpoſitions, pals the ſeal kept for 


Scotland, in place of the great ſeal : this includes likewiſe the priv 
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ſeal. Thus a gift of forfeiture, which comprehends not only lands, 
but likewiſe the moveables of the party may be in the ſame ſignature, 
and need only paſs the great ſeal for both, if the moveables are ex- 
preſsly diſponed and aſſigned in the gift. If a gift is ſurreptitiouſſy 
paſt without the donatary's granting backbond to the exchequer, it is 
underſtood, notwithſtanding, to be qualified with a backbond reſtrict- 
ing it to payment of his own debt, and the expences of the gift, and 
that even in prejudice of his ſingular ſucceſſor. Hence, a ſecond do- 
natary will be preferred to the overplus of the eſcheat-goods ® ; but 
if the gift is granted to the donatary for his own merit, or upon ſpe- 
cial conſiderations, gratis, without back-bond, the objection cannot 


take place. All writings that paſs thoſe ſeals muſt be duly recorded e. 


Ir the denunciation, or horning, labour under any informalities 
inſtantly verified, or if they proceeded after ſuſpenſion of the debt, 
the objection will exclude the donatary by exception. But otherwiſe 
payment of the debt, before denunciation, can only be received in a 
reduction, to which the donatary, and officers of ſtate for the king's 
intereſt, muſt be called, to prevent colluſion between the creditor 


and debtor %. It is a nullity of the horning if the denunciation does 


not bear three blaſts of the horn, and three oyeſſes, and that a copy 


was affixt or left at the market-croſs ; and againſt perſons out of the 


kingdom, one copy at the market-croſs of Edinburgh, and another 
at the pier and ſhore of Leith ©; or if the charge has not all the ſo- 
lemnities of ordinary executions of ſummonſes, for they are the ſame. 


The civil rebellion, or outlawry, is taken off by the party's relaxing 
himſelf from the horn: this relaxation muſt be by letters under the 


ſignet, publiſhed at the market-croſs, and regiſtred in the ſame man- 
ner as the denunciation f; but it extends only to goods afterwards ac- 


quired : for ſuch as belonged to him at the time of denunciation, and 


thereafter till relaxation, remain under eſcheat, and belong to the 
donatary. In criminal caſes it is taken off by the party's ſurrender- 
ing himſelf, and ſubmitting to a lawful trial, 1 
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BEcAusg, by the denunciation duly ſerved and regiſtred, one is 
declared rebel (as he is termed in our law) and outlawed, therefore, 
While he ſtill remains at the horn, this civil rebellion debars him 
from ſtanding in judgment ; either as purſuer or defender, he has 
not perfonam ſtand: in judicio; for, while he is diſobedient to the laws, 
he cannot claim the benefit of the ſame. But if one at the horn is 
called in any ſuit, where his perſonal appearance is neceſſary, the 
lords of ſeſſion will not hold him as confeſt, if the purſuer bars him 
by a regiſtred horning; but, upon application, grant warrant to 
relax the party, in order to enable him to defend. The denunciation 
makes likewiſe ſums to bear intereſt thereafter, as 1s already obſerv- 
ed: and laſtly, it makes way for a caption, whereof I ſhall diſcourſe 
in its proper place. Theſe effects of an horning, duly executed, re- 
main {till inviolate, notwithſtanding that eſcheats, upon denunciations 
for civil cauſes, are taken away, as above. 1 


O pretence of this civil rebellion, it is not lawful to commit 
any violence on the rebel's perſon, more than on the other lieges, by 
ſpecial ſtatute *, It provides, © That if any of the ſubjects be muti- 
e lated or ſlain, being at the horn for civil cauſes, the allegation, that 
e the party was at the horn ſhalt be no defence to the defender pur- 
« ſued for ſuch crime before the juſtice-general, or his deputes, nor 
« procure impunity to him.” The ſtatute is declared to have force 
and effect For all ſuch crimes only as ſhall be committed thereafter : where- 
fore it is plain that, before this ſtatute, one at the horn, or outlaw- 
ed for a civil cauſe, might have been hurt or ſlain with impunity. 
This may ſeem harſh and unreaſonable ; but it was the conſequence 
of the perſon's being denounced rebel; for thereby he was excluded 
from the protection of the law, without reſpe& to the procuring 
cauſe of it. At the ſame time, our law was not ſo abſurd as to put 
one in ſuch ſtate for non-payment of the debt charged for, which 
might not be in his power, but rather for not rendering his perſon 
to the king's priſon, which he might eaſily do. This appears from. 
the manner of executing charges upon letters of Four Forms (as they 
were called) then in uſe. On theſe, four ſeveral charges were given 
to the party, each at the diſtance of three days from the other : by 
the firſt, the debtor was charged to make payment ; by the ſecond, to 
do it, under the pain of rendering his perſon to the priſon contained 
in the letters ; by the third, that he ſhould do the one or the other 
under pain of rebellion, and being put to the horn ; this was renew- 
ed by the fourth : after all which, upon diſobedience, he was de- 
nounced rebel, and put to the horn; wherefore it was for his not 
ſurrendering his perſon, (in default of payment) which was in his 
power, that he was denounced rebel. This was the form in the 
time of the above ſtatute, but which was altered the very next year, 
and, in place of that courſe, letters of horning, upon a ſimple charge, 
were introduced by the court of ſeſſion ©, 


Tuus one incurred the Imperial Ban, not only for a breach of the pu- 
blic peace, but likewiſe for not obtemperating execution, upon a de- 


ation of per- Cree for payment of debt, or any other civil cauſe ; and after a denunci- 
ation againſt him paſſed before the imperial court on ſuch contempt, it 
was lawful to the creditor, or any other to kill him, or take his goods 

| from 


horn, and the 
imperial ban. 
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from him at pleaſure, as being excluded from the protection of the 
law a. Denunciation of perſons to the horn, with us, was after the 
ſame manner with the denunciation to the ban of the empire, and 


had the like effe of old as to the liberty of injuring their perſons ; 


for, as to their moveables, they fell to the king, as at preſent. But 


the foreſaid ſtatute introduced a juſt temperament to that rigid exe- 
cutorial proceſs, in reſpect to their perſons ; and therefore, ever ſince, 
it was no leſs criminal to injure a perſon at the horn for civil cauſes, 


or in à civil rebellion, (as our law terms it) than to do the like to 
any other of the ſubjects. | | 


The act does not concern thoſe that are denounced for criminal 
cauſes ; but it is certain, that, whatever was the courſe of old, eve 
perſon now mult be holden innocent till he is convicted and attaint- 
ed. And, even in caſe of an attainder of one for a capital crime, it is 
not lawful for private perſons to harm him in his perſon or goods, 
which are only at the diſpoſal of the public. Nor can he be put to 


death, even by the officers of the law, otherwiſe than in terms of the 
ſentence. Wo. 1 


I rx the rebel remains year and day at the horn, his liferent- eſcheat 
falls to his ſuperior. This is improperly reckoned among confiſcati- 
ons, ſince it is generally a caſuality of the ſuperiority; and in that re- 
ſpect it falls to the king only when ſuperior, in the ſame manner as 
to ſubject ſuperiors, and not in virtue of the royal prerogative. I 


have treated largely of this caſuality in another place *. But ſome- 


times it is properly a confiſcation, as where it is the penalty of cer- 
tain crimes, as above, Thus likewiſe, for the public ſafety, in the 
time of the rebellion 171'5, if perſons, cited by letters from the lords 
of juſticiary, did not appear at the day limited, and find caution, as 


directed by the ſtatute , they incurred the penalty of ſingle and life- | 


rent-eſcheat to his majeſty's uſe, beſides other pains. 


SecT1ON II. Forfeiture on Attainder of High Treaſon, 


SINGLE and liferent-eſcheats are of no inconſiderable moment, and 


the party ſubject thereto, is ſaid to be in a civil rebellion,” a character 


not very conſiſtent. But a forfeiture of all lands, heritages and move- 
ables, as well as the pains of death and corruption of blood, are the juſt 
puniſhment of a criminal rebellion or high treaſon ; that being the 
higheſt and moſt enormous crime, in a political conſideration, as tend- 


ing to the diſſolution of the government. Forfeiture is a general term, 
comprehending all kinds of confiſcations ; but, when fimply expreſt 


in our law, it 18 meant of the puniſhment of high treaſon, 


By the Britiſh ſtatute, © ſuch crimes or offences as are high trea- 
te ſon, or miſpriſion of high treaſon in England, and no other, ſhall 
© be conſtrued to be high treaſon, or miſpriſion of high treaſon, 
« within Scotland,” and may be tried either before the court of ju- 


ſticiary, or by commiſſion of oyer and terminer from the king; and 


<« all perſons attainted and convicted of high treaſon, or miſprifion 
c of high treaſon, in Scotland, ſhall be ſubject and liable to the ſame 
e corruption of blood, pains, penalties and forfeitures, as perſons 
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ee convicted and attainted of high treaſon, or miſpriſion of high trea- | 
« ſon, in England. . * 7 Anne, 
| f : C. 20. 
48. How fe A T RIAL, in terms of the act of the 25 Edward III. made our 
wb by this ſtatute, cannot be carried on for treaſon after the death 


— jb of the offender b, which was otherwiſe by our old law ©. And in- - 294 3. 
the laple of deed it is ſomewhat ſurpriſing, that, at the revolution, when the © 4 ; > 
three years, | . 
or theoffend. Pains of treaſon were not a little moderated by the act 1690, that ex- c. 69. 
er's death. Ceſſive ſeverity of attainting perſons after their death was not taken 

away. It is likewiſe no ſmall benefit, by the law of England, that 

a trial of one for treaſon cannot proceed, in caſe he is not attainted; or 

at leaſt an indictment found againſt him, by a grand jury, within 

three years of the commiſſion of the fact; only the attrocious crime 

of defigning, endeavouring or attempting any aſſaſſination on the bo- 


dy of the king, may be tried at any time, without limitation l. But *7 Will ill. 


| | z X | x C. 3. made 
iff one may be attainted of high treaſon after his death, by act of par- 3 by 
[1 HR lament. | | d. 7 Annæ, 
105. | | — | AY 
| bi 49. The IT is implied, in the judgment of high treaſon, that the delin- 
10 8 — We quent ſhall forfeit to the king his lands and tenements whatſoever, 
| [| for high trea · and that from the time of the treaſon committed; and all his goods, 
0 1 miſ- and chattels or moveables, from the time of the conviction; and that 
i l = 3 = his blood ſhall be corrupted, whereby he loſes all his honours, and 
1 becomes baſe as to his birth, and his children cannot ſucceed to him, 
(18 or any of his lineal anceſtors. In wa up of high treaſon, which is 
„ « one's knowing of it, and not revealing the ſame to a judge or ma- 
« giſtrate, the puniſhment is impriſonment for life, and forfeiture of 
the offender's goods and chattels, and profits of his lands, during 
life A | | : ” Coke I, 
| | 5 | inſt. 391, 
392. 3-inſt, 


5o. How is Tp the king takes the benefit of the forfeiture, then the exchequer, 211, 218. 

the forfeiture 3 . | . 

made effec. to whoſe juriſdiction the cognizance, touching all honours, tene- 

tual, ments, and other rights belonging to the crown 1n virtue of any at- 
tainder, and the remedies for recovering the ſame, are annexed, may 
iſſue writs to the reſpective ſheriffs, to take inquiſition and ſurvey the 
forfeited eſtates ; and to aſſume poſſeſſion of the ſame, without any 
previous declarator, that being neceſſary only to perfect a donatary's 
right to the forfeiture, in ſome caſes after mentioned. But frequent- 
ly, where the forfeitures are numerous, ſpecial ſtatutes are enacted, 
either aſcertaining their juriſdiction in that reſpect, or veſting other 
courts therewith, as ſhall be afterwards remarked. 


51. How For the moſt part, before the union, forfeitures were in uſe to 
_—_— be gifted by the king to ſuch perſons as he pleaſed. And the donata- 


forfeiture TY, if the forfeiture was by judgment of parliament, might without a 
proſecute his decree of declarator ; and, if before the juſticiary, after declarator, 
* obtain himſelf infeft, under the great ſeal, in lands holden of the 
| crown: and when lands, or other heritable rights forfeited, held of 
ſubject ſuperiors, the king, of old, was in uſe to grant preſentation 
of the ſame in favour of ſuch donatary. Upon ſuch preſentation, 
the ſuperior was bound to receive the donatary as vaſlal in the lands, 
15 5 without any compoſition for an entry, by the ſame manner of holding 
| as the forfeitetl perſon held the ſame f. | fP. 1584. 
; b 8 Bur C. 2. 


4 x Geo. I. 
c. 20. 4 Geo. 
I. ©. 6. 


b 20 Geo, II. 
r. 41. 
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Bor, at preſent, the forfeited eſtates are ſometimes veſted in truſ- 
tees, to be ſold for payment of the debts duly claimed and ſuſtained 
thereon, and the reſidue for the uſe of the public, as was done b 

ſtatutes, in relation to the eſtates of perſons attainted of high treaſon, 


x 


52. The veſt- 
ing acts, in 
relation to 
the rebellions 
1715, and 


on account of the rebellion 171 5*: or in the king, to be fold by the TOY 


barons of exchequer, for his majeſty's behoof, after payment of the 
debts; which was the caſe of the eſtates that were forfeited, as be- 
longing to perſons attainted of high treaſon for the rebellion 174.59. 
In ſuch caſe, the purchaſer is infeft by the ſubje&-ſuperior, and 


- muſt pay a compolition for his entry, as any other ſingular ſucceſſor 


< 33 H. VIII. 
C. 20. 


Lib. 2. dieg. 
18. 9 24. 


blood, which is otherwiſe at preſent. 


to the vaſſal. The king is deemed and adjudged in actual and real 
poſſeſſion of the lands, and all other things of the offenders, at- 
tainted of high treaſon, by the attainder itſelf, without any office or 
inquiſition to be found of the ſame, or any ſpecial veſting act, 


Ix is obſerved by the learned Craig, That corruption of blood, 
upon an attainder of high treaſon, took place with us; ſo that if 
the ſon having iſſue was attainted, living his father, his iſſue could 
not ſucceed to their grandfather on their father's predeceaſe: and he 
takes notice of a deciſion of the court of ſeſſion to that purpoſes. 
And, indeed, the ſtile of remiſſions, granted by our kings of old, to 
perſons attainted of high treaſon,»plainly imports, that corruption of 
blood followed upon ſuch attainder ; for it © reponed the party, and 
te all his deſcendants, againſt the ſentence, by which they were ren- 
« dered incapable of enjoying lands, honours, offices, and goods 
ce whatſoever ;” as the ſame is given us by our ſtiliſt*. Hence we 
may obſerve, that our kings could, 


Tux forfeiture comprehends not only heritable ſubjects, but all o- 


i ther things belonging to the rebel; and, when the ſame is gifted by 


the king, the donatary, after declaring his gift, (in caſes where tis re- 
quiſite) may inſiſt for poſſeſſion of the moveables, and recovery of the 


debts due to him; in the ſame manner as any other ſingular ſucceſſor 


to him might, without being liable to his debts, farther than as after- 
mentioned. I conceive, that lawful creditors, perfecting their diligen- 


ces before declarator, had, by our former law, the ſame preference to 


fDiriton 
(forfeiture) - 


et ibid. teu. egi. The forfeited perſon was entirely diſabled to inherit, and no o- 


aft. 


the donatary upon the moveable eſtate, as in the caſe of ſingle eſ- 
cheat, the nature of both being the ſame. But now, in caſes of trea- 
ſon, it muſt be limited to diligences perfected before attainder, or 
outlawry, on account of ſuch crime. : 


Ir a preſumptive heir is attainted, the eſtate of the anceſtor, ſtill 
in life, cannot fall under his forfeiture; but, if he outlived the an- 
ceſtor, and thereby the eſtate devolved on him, it would, by our 
former law, have fallen to the king, by his forfeiture, according to 
the opinion of eminent lawiers f. But, I conceive, it was not b way 
of forfeiture, but founded on the maxim, Quod nullius eſt cedit domino 


ther could while he interveened; and therefore the eſtate deſcend- 
ing on him behoved to fall to the king, as in the caſe of laſt heir, 


which till takes place, as hereafter remarked. But nothing hindered | 


the predeceſſor to alien or diſpone his eſtate to another, and ſo exclude 


the 


53. Corrup- 
tion of blood 
conſequent, 
even by our 
old law, upon 
an attainder 
of high trea- 
ſon. 


by their pardon, reſtore the 


54. How does 
a donatary to 
a forfeiture 
make his 
right effec- 
tual. 


55. The caſe 
of an eſtate 


deſcending 


to a preſump- 
tive heir, af- 
ter his attain- 
der. May the 
predeceſſor 
diſappoint 
the ſorfei - 
ture. 
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the forfeiture of it, ſince one cannot incur any diſability to convey his 


56. What if 
the father 
was under an 
obligation, 
in his con- 
tract of mar- 
riage, in fa- 
vour of his 
ſon attainted. 


57. What 
debts, deeds 
or rights, 

was the for- 
A eſtate 


charged with 


by the law of 


Scotland. 


might have diſinherited the heir himſel 


eſtate, by the attainder of his preſumptive heir. 


Bur if the father was under a previous obligation, by his con- 
tract of marriage, providing his eftate to ſuch heir, it is doubted, 
how far, on his attainder, the father can, by a gratuitous ſettlement, 


deftaud the fiſk, fince he could not bar the heir? On the other 


hand, as a father may, on rational confiderations, diſinherit ſuch heir 
of proviſion, and ſettle his eſtate upon another ſon of the ſame mar- 
riige*, it may be thought a juſtifiable reaſon, in ſuch caſe, for the 
father to make a ſettlement; and thereby prevent the eſtate from fall- 


Hume deciſ. 
5 0. 


ing to the crown, in the room of the N attainted; ſince he 
7 


| on account of ſuch hei- 
nous crime, even tho' he had not been attainted. 


Tux forfeited eſtate was not, of old with us, affected with an 

deeds or debts, to which the king had not conſented, by confirming 
the fame; or which the immediate ſuperior had not confirmed, where 
a ſub-vaſſal was forfeited *. But, by the act 1690, creditors, vaſſals, 
and heirs of entail under ſtrict irritancies, of perſons forfeited, and 
likewiſe the husband's courteſy and the wife's terce were ſecured®, 
This act, as to creditors, towards the beginning, bears this clauſe, 
« The debts being always upon record, by being regiſtred, or dili- 
e gence done thereupon.” This is brought very abruptly in, and is 


not repeated in the ſubſequent clduſe; where the caſe is fully ſet 


53 Do facul- : 


ties or powers 
to contract 
debts, or to 
revoke, fall 
under the 


party's for- 
caſe by the 


law of Scot- 
land former- 
ly. 


down. Nor is it conſiſtent with the ſame ; for, if it is ſufficient that 
the debts be contracted and founded before the treaſon, which is 
all that the latter clauſe requires, then there is no neceſſity of their 
being upon record. Nor is it compatible with the exception in the 
ſame clauſe, Of ſuch debts as are contratted during the rebellion ; unleſs 
we ſhall ſuppoſe, that as there is no period of time mentioned, before 
which the debts ſhall be on record, it ſhall be ſufficient, that this be 
done before citation in the proceſs whereupon the forfeiture proceeds, 
However, this, and every other caſe touching forfeitures for * 

A 


treaſon, muſt be governed by the law of England, and Britiſh 


tutes relating to forfeited eſtates in Scotland, and not by this act. 


IT may be doubted, whether, if one diſpones his land-eſtate, re- 
« ferving to himſelf a facultyor power to burthen the fame with debts, 
«eſther to a particular extent, or at pleaſure, or a power totally to re- 
e yoke the deed,” ſuch power or faculty falls under his forfeiture, if he 
ſhall be afterwards attainted of high treaſon; ſo that the king, or his 
grantee, might ſtill exert the faculty, and thereby burthen or recover 
the eſtate. As to the law of Scotland, the lord Dirlton gives vacil- 
lent anſwers to the queſtion he moves on this head. But Sir James 
Stewart is poſitive, that ſuch faculty is carried by the forfeiture; for 
that 'tis a right in the forfeited perſon, and therefore muſt go to the 
crown by his attainder . Indeed he had a clearer rule to govern 
himſelf by, viz. the act 1690*, upon which, however, he does not 
ground his opinion. That act determines in the caſe of the attain- 
der of an heir of entail, under ſtrict irritancies, that the next heir 
mall be thereby prejudiced, fo far as the forfeited perſon had liberty 
to contract debt, or affect the Tands and eftate, by the quality of the 
Se right 


b june 2. 
1680. Blair. 
Newt. deciſ. 
34. id. deciſ. 
56. 

© P. 1690. 
e. 33. 


q Dirl. (re ver- 
fion perſonal) 
et ibid. Stew- 
art. 

P. 1690. 


c. 33. 


* Hume (fa- 
culty) Jan. 
17. 1723. 
creditors of 


Ruſco. 


533 H. VIII. 
c. 20. 
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right and infeftment. Now, I cannot ſee any material difference 
between ſuch faculty or power; and that reſerved to a fiar, upon 
conveying his eſtate. And which determines the caſe, were it to 
be decided by our former law, that ſuch faculty, whether it be ample. 
and extenſive over the whole eſtate, or limited to a certain extent or 
effect, would fall under the forfeiture of the perſon to whom it is 
competent. And it hath been found, that the benefit of ſuch facul- 


ties may be adjudged by the party's creditors, and that even after his 
death. 


By the law of England, which is the rule as to the pains and pe- 
nalties of treaſon, as well as what ſhall infer that crime, ſuch powers 
or faculties come under the denomination of Conditions, viz. where 
one grants a feoffment of lands to another, on condition © that he 
e may defeat the fame, by payment of a ſum of money, or perform- 
ce ance of a certain act. Thus, mortgages are eſtates upon condition; 


for, if the mortgagor pay the money, as covenanted, he gets back 


his lands. Now, by the ſtatute of Henry VIII *. among other things, 
belonging to a perſon attainted of high treaſon, that fall under his 
forfeiture, Conditions are expreſsly mentioned, which, no doubt, will 
comprehend the equity of redemption of a mortgage. But, in the 
Engliſh law, a diſtinction is made between conditions that are perſo- 
nal and individual, and cannot be performed by any other; and con- 
ditions that are not ſo annexed to the perſon, but that they may be 


performed by another, and ſuch is payment of money. And it hath 


been reſolved in divers caſes, that thoſe of the firſt kind are not car- 


$9. By the 
law of Eng- 
land, condi- 
tions or fa- 
culties, mere- 
ly perſonal, 
are not car- 
ried by the 
party's for- 
feiture. 


ried by the forfeiture of the party in whoſe favour the proviſo is con- 


ceived. Three caſes were ſo adjudged in the reign of queen Eliſa- 
beth. Thus, the duke of Norfolk had conveyed his lands to the 
uſe of himſelf, and afterwards to the uſe of his eldeſt ſon in tail, 
with divers remainders over; with a proviſo, © that if he ſhould be 
ee minded to alter and revoke the ſaid uſes, and ſhould ſignify his mind 


e in writing, under his hand and ſeal, and ſubſcribed by three credible 


e p. C. part 1. 
fol. 244. 


witneſſes, then the uſes ſhould ceaſe.” The duke was thereafter at- 
tainted of high treaſon. It was found, that this proviſo or condition 


was not given to the queen, by the act of Henry VIII. becauſe the 


performance of the ſame was perſonal, and inſeparably annexed to 
the duke's perſon, viz. to ſignify his mind by writing under his own 
hand, which none could do but himſelf ; upon which ground all the 
poſſeſſions of the dukedom were ſaved, and not forfeited by the at- 
tainder. This caſe is mentioned by judge Hale ©, who takes notice 
of other two caſes to the ſame effect, adjudged in the ſame manner, 


w12. that of Sir William Shelly, who made a feoffment to the uſe of 


himſelf for life, remainder to his firſt, ſecond, or other ſons in tail, 
provided, «that if Sir William tendered a ring, or. a pair of gloves to 
« any of the feoffees, or their heirs, [þ/o Gulielmo tunc declarante et ex- 
e þrefſante, that the tender was to avoid the deed, then the uſes ſhould 
« be void.” Sir William was afterwards attainted of high treaſon, and 
the queſtion came to be tried, Whether this power of revoking the 
uſes, by ſuch tender, was forfeited to the queen ; and it was adjudg- 
ed, that the ſame was not forfeited. The third caſe was that of 
Wheeler and Smith, which was exactly parallel to that of the duke 


of Nortolk's, and judged accordingly. In the ſame place, he men- 
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60. The e- 
ſkate forfeit - 
ed, where 
the party at- 
tainted ſtands 
veſted in it, 
with ample 
powers and 
faculties, not- 
withſtanding 
a perſonal 
deed of con- 
veyance of 


the ſame, 


61. Therule, 
in the law of 
5 as 
to forfei- 
tures, in the 
caſe of eſtates 
in tall. 
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tions likewiſe the caſe of Englefield, which is fully reported by lord 


Coke a; in it a judgment, different from the former, was given. Sir 
FrancisEnglefield had conveyed his lands to the uſe of himſelf for life, 
remainder to his nephew in tail; with a proviſo, «that, if Sir Francis de- 
ce livered or tendered a gold ring to his nephew, to the intent to make 
« void the uſes, the ſame ſhould be of no force.” He was afterwards 
attainted of high treaſon ; and it was ruled by the court of exchequer, 
that the queen, in the life of Sir Francis, might, by commiſſion, 
tender the ring, and make void the uſes ; but this judgment was not 
relied upon, for a ſpecial act of parliament was made confirming 
the a * 


ALL theſe precedents were urged, in diſcuſſing the claim of the 
eſtate of lord Lovat; the caſe of which was, that he executed a diſ- 
poſition and tailie of his eſtate in favour of his eldeſt ſon, and the 
heirs-male of his body; whom failing, his ſecond ſon, and the heirs- 
male of his body, Sc. under ſtrict irritancies, which was duly re- 
corded in the regiſter of tailies, and likewiſe in the general regiſter, 
but no infeftment had paſſed upon it. In this deed there was a re- 
ſervation of ample powers to my lord to contract debts, and grant ſe- 
curities therefor, real or perſonal, and to grant feu-rights and wad- 
ſet-rights of the ſame at his pleaſure : and the queſtion was, Whe- 
ther the eſtate was forfeited by his attainder of high treaſon? and the 
court found, That the ſame was forfeited to the crown*. But, as 
the feudal right of the eſtate ſtill remained in the perſon of the lord 
Lovat, this judgment can be no precedent as to naked faculties, or 
conditions annexed to the perſon of the diſponer: for, ſince the lord 
Lovat had the whole fee in him, it was forfeited by his attainder, and 
there could be no effectual claim made upon the diſpoſition, in ref 
of the ample powers reſerved. Wherefore the queſtion as to ſuch 
reſerved faculties, whether the ſame, by the law of England, fall 
under the forfeiture of the perſon veſted therewith, remains ſtill un- 
determined; and I ſhall not preſume to interpoſe any opinion in the 


caſe. 


Ir is a queſtion of great moment, How far eſtates, under ſtrict en- 
tails or tailies, are liable to forfeiture, on the attainder of treaſon of 


any of the heirs in poſſeſſion for the time? The law of England 


muſt be the rule for the determination, tho' ſettlements, in ſuch 
form, are not known in that law, whereof the progreſs concerning 
this matter appears to have been thus. By the ſtatute, De donis , te- 
nants in tail were prohibited to alien the eſtate, without expreſs men- 
tion of its not being forfeitable by their crimes. The words of the 
ſtatute are, Non habeant illi quibus tenementum fic fuit datum, ſub con- 
ditione, poteſtatem alienandi tenementum fic datum. But the prohibition 
to alien was conſtrued to have included a prohibition to forfeit it by 
their crimes, as the lord Coke informs us in his comment upon that 
act ©, where he has theſe remarkable words, that Foris-facere is alie- 
num facere, to forfeit an eſtate is to alien it ; with whom lord Hale 
agrees f. And thus, for a long time, eſtates-tail remained unalienable, 
and were not forfeitable by the tenant in tail. But afterwards the 


judges and lawiers found out the device of Common Recoveries, where- 


by lands in fee-tail may be aliened; and thereafter the ſubſequent 
| ſtatute 


N 7 Rep. 12. 


d 25 Eliz. 


© Decems 
1750. 


1 Weſtm. 2. 
or 13 Edw. I, 
We 8 


* 


f Hale, P. C. 
p. 284. 


d 26 H. VIII. 
C. 1 3. 


C Nov. 17. 
1750. John 
Gordon, 
claim of the 
eſtate of Sir 
William 
Gordon of 
Park. 
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ſtatute of Henry IV *. allowed them to be alienated by a Fine with 
proclamations. 'Tho', by this means, the ground whereupon eſtates- 
tail were ſaved from forfeiture, by the attainder of the tenant in tail; 
ſeems to. have failed when he came to have a power of alienating the 
eſtate, yet their exemption from forfeiture being introduced by ſta- 
tute, it behoved to continue till it was otherwiſe enacted. And the 
parliaments were not fond of creating new forfeitures, which were 
already very frequent during the conteſts between the houſes of York 


and Lancaſter, the origin of which was in the ſame king Henry IV. 


But after the entire union of the two houſes in Henry VIII. eſtates- 
tail were made ſubject to forfeiture, as falling under the deſcription 
of Eſtates of inheritance, in uſe or poſſeſſion by any right or title b. 


To apply this doctrine to our tailies. In all caſes where the heir of 
entail can charge the eſtate with debts, or alien it, tho' only for one- 
rous cauſes, ſuch eſtate is clearly forfeitable by his attainder of trea- 
ſon. So that if the tailie only ties him down From contracting debts, 
but not from conveying the eſtate on a ſale, or on the contrary, it 
is forfeitable by his treaſon. But the great queſtion is, Where the 
heirs of entail are reſtrained from both, if the eſtate is forfeitable b 
the attainder of the one in poſſeſſion ? and the court of ſeſſion found, 


That the ſame became only forfeited during his life?. This was in the 


caſe of a ſtrict entail, executed by Sir James Gordon of Park, duly 
recorded, and whereon charter and ſeiſin had followed; and, by it, 
each heir was declared to irritate his right to the eſtate, by his con- 
travention, for himſelf only, but not for the heirs of his body ; and 
Sir William Gordon, the perſon attainted of high treaſon, was till 


| living. The eſtate was claimed by John Gordon, brother to Sir Wil- 


d 26 H. VIII. 


7 C, 13. 


liam; and it was adjudged to belong to him after the death of Sir 
William, without taking notice of the iſſue-male which Sir William 
then had, or might leave at his death. | 


Tux court conſidered the intereſt of Sir William Gordon not as an 
eſtate of inheritance, and ſo to fall under his forfeiture by the ſtatute of 
Henry VIII. but as an eſtate for life only. For that tho' ſuch heir 
of entail generally makes up his title by ſervice to the perſon laſt in- 


feſt, yet he ſtands ſeiſed in it for his own uſe only for life, and for 


© Coke 1. 
inſt. 224. 


the uſe of the ſubſequent heirs of entail, for their reſpective lives, as 


62. This rule 
applied tothe 
caſe of en- 
tails in Scot- 
land ; the 
judgment of 
the court of 
ſeſſion, upon 
the caſe of 


Y sir William 


Gordon, 


63. The 
grounds 
whereupon 
the judgment 
proceeded, 


the eſtate ſhould deſcend to them; and Uſes are expreſsly ſaved by 


that act. And that tho the dower and courteſy took place in thoſe en- 
tails, unleſs prohibited, yet ſuch were always incident to eſtates -tail 


in England, which, notwithſtanding, were not originally forfeit- 


able by the attainder of the tenant in tail. And that heirs, in ſtrict 
tailies, wanting the power of alienation, or charging the eſtate with 
debt, the ſame could not be forfeited by the crimes of any one of 


them. As to the proviſo in the act of queen Anne, which ſaved 
only the iſſue of ſuch marriages as ſhould happen before the act was 
to take place; whence it was argued, that this tailied eſtate, which 


is not in thoſe circumſtances, behoved to be forfeited by the attain- 
der of the party in poſſeſſion, it was conſidered that a Salvo, to pre- 


vent all doubt, in favour of ſuch iſſue, whoſe right was founded by 
the law, as it ſtood at the time of the marriage contracted, which 


could not, without injuſtice, be impeached by a ſuperveening law, 
| | could 
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could not enlarge the pains and penalties of treaſon by the law of 
England, which are ordained in general to take place in Scotland; 
and therefore all caſes of treaſon with us muſt be determined by the 
law of England, as,it then ſtood and remains at this day. And fur- 
ther, that a Saving in a ſtatute can never extend what is enacted in 
the body of it, more than it can ſubſiſt when repugnant to what 1s 
in the body. | | | 


4 Coke 1. 
rep. 47. 


K „& An appeal was entered for the crown, and, at diſcuſſing the 


the houſe of ſame b, this judgment was given by the houſe of peers: They De- N 11 21. 
lords upon et Clare and Adjudge, that Sir William Gordon, the perſon attaint- : 
—_—— being, under the ſettlement made by his father Sir James Gor- 

ce don, dated 19th October 1713, ſeiſed of an eſtate-tailie in the ba- 

te rony and eſtate of Park, notwithſtanding ſuch tailie was affected 

ce with prohibitive, irritant and reſolutive clauſes, the ſaid barony - 

« and eſtate of Park did, by virtue of the ſtatute of the 7th year of 

ce the reign of queen Anne, cap. 21. become forfeited to the crown 

e by the ſaid Sir William Gordon's attainder, during his life, and the 

ce continuance of ſuch iſſue-male of his body as would have been in- 

« heritable to the ſaid eſtate-tailie, in caſe he had not been attainted : 

« and alſo for ſuch eſtate and intereſt as was veſted in, or might 

have been claimed by the ſaid Sir William Gordon, by virtue of 

« the laſt limitation in the ſaid ſettlement, To the heirs and aſſigns 

« whatever of the ſaid Sir James Gordon, after all the ſubſtitutions 

therein contained ſhall be expired or determined; and that, by 

« virtue of the ſubſtitution to the heirs male of the ſaid Sir James 

« Gordon's body, of his then preſent marriage, the reſpondent, 

John Gordon, hath right to ſucceed to the faid barony and eſtate 

« of Park, after the death of the ſaid Sir William Gordon, and fail- 

ure of ſuch iſſue-male of his body as aforeſaid, according to the li- 

“ mitations in the ſaid ſettlement.” FT 


65. The 8 THe lords of parliament, I apprehend, conſidered John Gordon, 
the judy. the next Collateral member of tailie, as a remainder- man; and conſe- 
ment. quently that his eſtate was ſaved by the expreſs terms of the act 


of Henry VIII. The difference between our law, and that of Eng- 33 H. VIII. 
land in this matter was, that, by the ſtatute de donis, one who had © 2. 
not power to alien the eſtate could not forfeit it by his crimes; and 
that by that act the tenant in tail was ſimply prohibited to alien the 

eſtate, without any reſervation as to his forfeiting it by his crimes; 

but, on the contrary, upon the conſtruction of it, the ſame did com- 
prehend a prohibition to forfeit it by his crimes. Whereas our ſtatute 

1655, which gave ſtrict entails an effectual ſanction, expreſsly left 

the eſtates, ſo entailed, expoſed to forfeiture by the crimes of the heirs 

in poſſeſſion. And tho' the act 1690 gave relief in that reſpe&, yet 

that was altered by the 7th of queen Anne. And there is no ground 

of complaint when tailies are ſtill continued in their original force; 

with this advantage, that the next member of tailie, not of the at- 
tainted perſon's body, is ſafe as a remainder-man. 


IT may E be conſidered, that the ſaving clauſe, in the ſta- 
tute of Henry VIII“. ſeems to bar the iſſue of the party attainted 433 H. vinl. 
from the intereſts thereby reſerved, and conſequently that the entail- © 7% 


ed 
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ed eſtate, fo far as concerns them, muſt be forfeited to the crown. 


2B. 2. tit. 3. 
6 146, 


It is in theſe terms : © Saving to all perſons, &c. (other than ſuch 
« perſons which hereafter ſhall be attainted of high treaſon, and 
their heirs and aſſigns, and all perſons claiming by them, or any 
of them, or to their utes) all rights, &c.” For the iſſue of the 
perſon attainted behaved to claim thro him. And tho' the proprie- 
tor might order the ſettlement of his eſtate, ſo as the contraveener 
of the conditions, wherewith it is clogged, ſhould forfeit the ſame 
only for himſelf, and not in prejudice of his iſſue; yet, in the caſe 
of forteiture on an attainder of treaſon, the law, inflicting the pains 
and penalties conſequent on ſuch crime, muſt be the rule. And, as 
was obſerved elſewhere , that a condition in the tailie, That u 


on any of the heirs of entail being attainted of high treaſon, the 


« eſtate ſhould go to the next heir,” could have no effect; ſo I may 


fay here, that the private party cannot, by the ſettlement of his e- 


ſtate, vary the pains of treaſon, which, by the clauſe before quoted, 


b B. 2. tit. 3. 


d 11, 


extends to all perſons claiming by the perſon attainted. And farth- 
er, the public good and ſafety of the commonwealth was concerned, 
in not ſuffering the eſtate to devolve to the iſſue of the perſon attaint- 
ed; for that were no ſmall encouragement to ill-diſpoſed Perſons to 
engage in rebellions, if their eſtates were ſafe to their iſſue; which 
ought to overbalance all the ſeeming confiderations on the other fide. 


As to that part of the judgment touching the laſt limitation or ter- 
mination in the ſettlement, To heirs and aſſigns whatſoever of Sir James 
Gordon, it can only relate to the iflue-female of Sir William Gord- 
on, that in caſe the eſtate ſhall deſcend to them, after all the ſubſti- 
tutions are determined, as heirs at law to Sir James Gordon, the ſame 
ſhall be abſolutely. forfeited to the crown; becauſe the eſtate bein 
unalienable by any of the heirs of tailie, it may deſcend to ſuch 15 
ſue- female, when the ſubſtitutions ſhall be expired. And fince they 
could only claim thro' Sir William Gordon, the corruption of blood 
would bar them, and therefore the eſtate becomes forfeited to the 
crown, propter defectum ſanguints. But if, in virtue of the ſaid laſt li- 
mitation, the eſtate ſhall deſcend to any other perſon, as heir at law 


to Sir James Gordon, it cannot be forfeited in virtue of this judg- 


1 Have not taken notice, on this head, of any of the judgments that 
paſt before the commiſſioners of enquiry, or the court of delegates, 
to whom appeal lay from them, upon the forfeitures, on account of 
the rebellion 1715 ; becauſe I did not conſider theſe of any weight to 


ſtrengthen, and much leſs to weaken the effect of the ſolemn judg- 


ment at preſent given by the houſe of lords. Upon the whole of 
this queſtion, the caſe of ſtrict entails, (of which I have largely treat- 


ed elſewhere®) in reſpect to forfeitures on account of high treaſon, 


is reduced almoſt to the ſame ſtate as fees-tail in England. As the 
tenant in tail forfeits for himſelf and his iflue in tail; ſo each member 
does with us for himſelf and the heirs of his body: and the intereſt 
of the other ſubſtitutes, as that of remainder-men in England, is ſafe. 


Exralxs only, that are regiſtred in the record of tailies, are to be 
regarded, by the expreſs terms of the act 1685; and ſuch only are 
Vol. II. TY y ſecured 


66. The im- 

ort of the 
judgment, as 
to the laſt 
termination. 


67. Our ſtrict 
entails, as to 
the forfei- 
tures for high 
treaſon, re- 
duced almoſt 
to the ſame 
ſtate with _ 
fees-tail in 
England. 


68. The tai- 
lie muſt be 

duly record- 
ed, in order 
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to ſave the 
eſtate from a 
total forfei- 
ture, by the 
attainder of 


the party in 
poſſeſſion, 


69. What if 
the heir at- 
tainted had 
incurred an 
irritancy be- 
fore commit- 
ting the trea- 
ſon. 


70. Or was a 
papiſt, and 
the next pro- 
teſtant heir 
claimed the 
eſtate after 
attainder of 


the papiſt. 
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ſecured from forfeiture, on the attainder of the heir in poſſeſſion, by 
the act 1690; becauſe the heir, in that caſe, has a full power to alien 
or contract debts on the eſtate, tho' he ſtood ſeiſed therein with the 
ſtrict clauſes engroſſed in his title, ſuch being the expreſs purview of 
the ſtatute. And notwithſtanding that the act 1690 is not the rule 
as to the pains and penalties conſequent upon treaſon; yet ſuch entails 


being expoſed to forfeiture, by the act 1685, and not aided by the 


act 1690, they muſt fall under it by the act of queen Anne: and ac- 
cordingly the court did adjudge*. | 


Ir an heir, in a ſtrict tailie, had incurred an irritancy, by con- 


tracting of debt on the eſtate, before the attainder, or even the com- 
miſſion of the crime, yet that could not prevent the forfeiture to the 
crown; becauſe an irritancy, before it is declared by a decree, can 
have no operation, by the expreſs purview of the act 1685; and ſince, 
by the attainder, the eſtate preſently veſts in the king, it is too late 
to declare the irritancy after the eſtate was gone. 'This was adjudged 
by the court of ſeſſion, in the above caſe of Sir William Gordon, the 
foreſaid irritancy being pleaded as a ſeparate ground of John Gordon's 
claim to the eſtate of Park, but over- ruled; and, on his croſs appeal, 
the judgment was affirmed. 


UPox the like ground, in another caſe, appearance was made for 
the proteſtant heir claiming, on the act 1700, the eſtate of a papiſt 
attainted of treaſon; but his claim was diſmiſſede, becauſe that ſta- 
tute only intitles the proteſtant heir to ſerve himſelf ſuch. But, till 
he is duly veſted with that character, the popiſh heir is the apparent 
heir at law in the eſtate; and all diligences for affecting it muſt be di- 
rected againſt him as ſuch; and conſequently he may forfeit the 
ſame by his treaſon. And the proteſtant heir, in this caſe, could not 
make any effectual claim to the eſtate, after it was veſted in the king 
by the attainder. It was likewiſe conſiderable, that a popiſh heir had 


poſſeſſed the eſtate ſeveral years, and no ſtep made by the prote- 


| ſtant heir toward aſcertaining his title. 


71. The e- 


ſtates of per · 


ſons forfeit- 
ed, on ac- 


cobnt of the 
'rebellion 


1715, velted 
in truſtees, 
for the uſe of 
the public, 
and the 


claims there. ' 


on determin- 


ed by them. 


Tur I may do juſtice to a learned and ingenious author , I 
muſt own, that I am indebted to his labours for much of what I 
have ſaid on this ſubject; and the public is greatly obliged to him 


likewiſe, for having cleared up the ſame, ſince it was not a little in- 


volved. 


Many perſons having been forfeited on account of the rebellion 
1715, their eſtates were, by ſtatute, veſted at firſt in his majeſty, 
for the uſe of the public*; and thereafter in truſtees likewiſe for 
the fame purpoſe ; and the produce was to be applied towards 
payment of the public debts, after anſwering all juſt claims thereon ; 
as they ſhould be aſcertained by the truſtees, to whom powers were 
conferred for that end f But thoſe ſtatutes were only calculated for 
that particular rebellion, and concerned only the eſtates of ſuch per- 
{ons as ſhould be attainted before the 24th day of June 1718, for any 
high treaſon that had been committed before the firſt day of June 
1716, and fo can be no rule in other caſes. 2152 


Tuus 


* Jan. 10. 
1751. Claim- 
ants of Sir 
James Kin- 
loch's eſtate. 


b Coke 3. 
rep. 10. 


© Decem. 12. 
1750. Lun- 
din, claim- 
ant of the 
eſtate of 
Perth. 


d Conſidera- 
tions on the 
law of forfei- 
ture for high 
treaſon, 
printed anno 


1748. 


©1 Geo. I. 
c. 20. 


Geo. I. c. 6. 


4 20 Geo. . 
C. 41. 


b Nov. 16. 
1750, claim - 


ants on the treaſon. This act plainly concerns the high treaſons only, that were, 


or ſhould be committed within the time therein mentioned; and 


eſtates of 
Gordon of 
Tarperſy. 


cx Geo. I. 
c. 19. 
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Tuus likewiſe, after the rebellion 1745, an act? was made, 


veſting in the king the eſtates of perſons attainted of high treaſon, 


committed before the time therein limited; and adjudging the ſame 
to be in the actual and real poſſeſſion of his majeſty, without any 
office of inquiſition thereof found, or declarator of forfeiture ob- 


tained. And the barons of exchequer were enjoined to enquire in- 
to, and ſurvey the ſame ſo veſted, and to enter the names of the 
perſons attainted, and their eſtates, into a regiſter, and to diſpoſe 
of the eſtates, as therein directed. And the claims of creditors 
or others thereon were to be entered before the court of ſeſſion 
within the time therein limited, and diſcuſt ſummarily by them. 
But claims on debts contracted, or deeds granted by the forfeiting 


perſons, from and after 24th June 1745, on which day their eſtates 


were declared veſted in his majeſty, are not to be received, even tho' 
the parties were willing to prove the onerous cauſe, or valuable con- 


ſideration, for which the ſame were granted *; becauſe that day was, 


by the legiſlature, taken to have been the time of committing the 


cannot therefore ſtand as a general rule, more than the other act a- 
foreſaid, touching thoſe perpetrated in the rebellion 1715. 


Bur the ſtatute, intitled, © An act for encouraging all ſuperiors, 
“ landlords and tenants in Scotland, who ſhall continue in their duty 


and loyalty to his majeſty king George, &c*.” ſeems, in moſt par- 


ticulars, to have been intended as a perpetual law, with reſpect to 
the high treaſon therein deſcribed; and therefore tis proper to give a 


ſummary view, how the caſe of thoſe juſt mentioned, and creditors 


is thereby regulated. For encouraging the ſubjects in Scotland to con- 
tinue ſtedfaſt in their loyalty, it was, by the foreſaid ſtatute, enacted, 


„That if any ſubject, having lands or tenements in Scotland, in 


<« property or ſuperiority, holden of the crown, had been, or ſhall 
ce be guilty of high treaſon; by holding correſpondence with the pre- 
cc tender, or others employed by him; or remitting or paying money 
« knowingly for his uſe or ſervice ; or adhering to him, by giving 
<« him aid or comfort; the vaſſals of the offender continuing in duti- 
<« ful allegiance to his majeſty, his heirs or ſucceſſors, are intitled to 


hold the lands and tenements, by the ſame manner of holding, as 


« the offender held the ſame of the crown at the time of the attain- 
« der. And if a vaſſal, holding lands of a ſubject, ſhall be guilty of 
ce ſuch high treaſon, his lands ſhall recognoſce and return to the ſu- 
<« perior, continuing in his dutiful allegiance, in the ſame manner, 
ce as if they had been reſigned in his hands, Ad perpetuam remanen- 
% tiam. And every tenant likewiſe, who ſhall continue peaceable, 
is intitled to poſſeſs the lands, occupied by him, for two years, with- 
8 of any rent, if the maſter ſhall be attainted of ſuch high 
treaſon, to be accounted from and after ſuch attainder; and the te- 
nant being attainted thereof, forfeits his tack, with his ſingle and 
liferent-eſcheat to the maſter, who remained peaceable. Provided 
always, „That, in caſe the ſuperior, vaſſal or tenant ſhall not, within 
e fix months, to be reckoned from the time of the attainder, obtain 
e themſelves infeft, or do diligence, without colluſion, for attaining 
< poſſeſſion, the forfeiture foreſaid ſhall belong to the king. It is 
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likewiſe provided, That no attainder, on account of the forefaid 
high treaſon, ſhall exclude the right or diligence of any creditor, 
remaining peaceable and dutiful, for ſecurity and payment of any 
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debts: how 
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te true, juſt and lawful debt, contracted before the commiſſion of 
<« the crime. wt | | 

In the above caſe, the ſuperiors and vaſſals are liable to a propor- 
tionable ſhare of the debts of the perſon attainted, anſwerable to ſuch 
eſtates as ſhall be found to belong to them reſpeQively *. Tho' the 
debts are not made real by the ſtatute ;- yet, in a queſtion with the 
ſuperior, who, in virtue of the ſtatute, ſeized the vaſſal's eſtate, or 


the ſuperior's creditors arreſting the rents of ſuch eſtate, the forfeited 


vaſſal's creditors are preferable >. But, in a queſtion with the te- 
nants, as to the two years rents, the creditors were only preferable, 


in caſe they had arreſted the rents before the attainder; for otherwiſe 


the ſtatutory releaſe to the. tenants will exclude them *. | 


THe parts already recited of the ſtatute aforeſaid, 1 George I. ſeem 
to have been intended to be perpetual, with reſpec to high treaſon 
committed in favour of the pretender, But this act is repealed in all 
time coming, as to the claufe in favour of the ſuperiors, reſerving 
to the ordinary courts of juſtice to determine how far it ſubſiſted 


before the repeal in that particular. Accordingly the court of ſeſ- 


fion have found, that it was a ſubſiſting law, in the above reſpect, 


before the repeal*. And therefore this act is ſtill in vigour, and will 


be effectual, during the pretender's life, in reſpect to the benefit 
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thereby granted to vaſſals, to hold their lands of the crown, upon 
their ſuperior's being attainted of the treaſon therein deſcribed. And 
the court hath found, that apparent heirs, in the ſuperiority, had the 
benefit of the act i; wherefore the apparent heir of the vaſſal muſt al- 
ſo be intitled. The creditors of perſons attainted of ſuch treaſon 
are ſafe, and the proviſo, in relation to tenants, ſtill ſubſiſts, ſince theſe 
clauſes in the act aforeſaid are not repealed. 


- THERE are other clauſes in the ſame ſtatute, of the firſt of the late 
king, which were temporary, and only concerned the rebellion that 
then was ; particularly that which declares all tailies, ſettlements or 
deeds of alienation made before the firſt of Auguſt 1714, or that 
{hall be made in time coming, by perſons that ſhall be convicted and 
attainted of the high treaſon mentioned in the ſtatute, void and null; 
excepting ſuch deeds as ſhall be made for juſt and onerous cauſes, to 
be inſtructed otherwiſe than by the writings themſelves: for the pre- 
amble of that clauſe ſets forth, That there was reaſon to believe, that 
ſeveral perſons intending to commit high treaſon, as aforeſaid, have made 
tailies, &c. with a fraudulent intent to avoid the pumſhment of the law 
que to ſuch offences, & c. which plainly refers to the then preſent re- 
bellion, and cannot-be extended to other caſes; and it were moſt un- 
reaſonable it ſhould ; for thereby not only all gratuitous ſettlements, 
but even deeds of conveyance, for valuable conſideration, executed 
after firſt Auguſt 1714, ſhould be voided, on the party's committing 
the high treaſon referred to in the act, unleſs an onerous cauſe were 
inſtructed,. otherwiſe than from the deeds themſelves, which, tho' 
true and real, cannot, for molt part, be ſo proved. Thus; likewiſe, 
83 not | | | the 
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the clauſe touching letters for charging perſons to compear within a 
limited time, and find caution for their loyal and peaceable behaviour, 
under the penalty therein mentioned; and that concerning additional 
powers to the lords lieutenants of counties to ſearch for, and ſeize 


arms, &c, are plainly temporary concerning that rebellion only. 


WurnRx the ſubject- ſuperior took the benefit of the late ſtatute, on 
occaſion of the vaſſal's being attainted, as acceſſary to the rebellion 
I715, Or 1745, and thereafter conveyed the eſtate to the heir of the 
family gratuitouſly, which was commonly done, and gave occaſion 
to repeal the clauſe in that behalf, ſuch heir is liable to the debts of 


the forfeited vaſſal, in the ſame manner as the ſuperior himſelf, b 


force of the ſtatute. But it can be no paſſive title, ſince the gift of the 


eſtate may have been granted during the rebel's life; and, tho' it 
| ſhould 1 to be made after his death, yet the rebel was denuded 


by the forfeiture, and could have no heir; ſo that the proviſion in 
the act 1695, touching apparent heirs, could have no place. 


Tur forementioned ſtatute of the firſt of the late king, concerns 
only perſons attainted of treaſon, in favour of the pretender, therein 
mentioned, as above. And therefore, notwithſtanding its being a 


perpetual law, in that reſpect, as to the proviſos in favour of the 


vaſſals and creditors of forfeited perſons, yet it can be no general 
rule as to all high treaſons, and in all time coming; and therefore, 
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78. How far 
claims on 
forfeited e- 
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law of Eng- 
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fince the law of England is the rule, and not the act 1690, in judg- 


ing of the conſequences of high treaſon, 'tis proper to inquire what 


ſubjects fall under forfeiture, and what claims are ſaved againſt it, by 
that law. : 


THE act of the 25th of Edward III. is the original ſtandard in 
this caſe. By it the perſon, attainted of high treaſon, forfeits to 
the king all his lands and tenements, as well thoſe holden by him 
of others, as of the king ; which is extended to rents, commons, co- 
rodies, and other hereditaments,' which are not holden of any per- 


ſon; for, in caſes of high treaſon, the tenure is not material *. Here 


goods and chattels are not named, but the forfeiture of them is im- 
plied in the judgment*. This ſtatute does not comprehend eſtates- 
tail, or conditions ; nor rights of entry, where any was, in reſpect to 
lands, by title before the treaſon committed. But the forfeiture of 


theſe (except as to rights of entry) on an attainder of treaſon, is in- 
troduced by later ſtatutes*. However, rights of entry ſtand upon the 


ſame foot ſtill, as by the act of Edward III. 


In thoſe later ſtatutes, in the caſe of forfeiture of perſons attainted 
of high treaſon, there is a clauſe (before touched upon) “ Saving to 
<« all perſons, and bodies politic, and their heirs, aſſigns and ſucceſ- 
« ſors, (other than ſuch perſons who ſhall hereafter be attainted for 
high treaſon, their heirs and aſſigns, and all perſons claiming by 
them, or to their uſes) all ſuch right, title, uſe, poſſetſion, entry, 
reverſions, remainders, intereſts, conditions, fees, offices, rents, 
annuities, commons, leaſes, and all other commodities, profits, 
and hereditaments whatſoever, they ſhould, might, or ought to 
have had, as if the act had never been had nor made“. And the 
Vor. II. ä Salvo 
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Salvo, in the preceeding act of the ſame king, is much to the ſame 
purpoſe, tho' not quite ſo extenfive*, which ſaving clauſe is the prin- 
cipal rule for determining in this matter. 


Tux Salvo, in theſe ſtatutes, ſecures all Real intereſts, competent 
to any perſon upon the lands and tenements of thoſe attainted of 
high treaſon, that the ſame ſhall not fall under their forfeiture. And 
conſequently mortgages, judgments, bonds in judgment, ſtatutes 
merchant and ſtaple, recognizances of the nature of ſtatutes ſtaple, 


226 H. VIII. 
C. 13» 


are ſafe againſt ſuch forfeiture; becauſe they create a real lien, which 


is an Intereſt in the lands of the debtor, and therefore cannot fall un- 


der his forfeiture. But, I-cannot obſerve any ſecurity, by the law of 


England, to perſonal creditors, that their debts ſhall found any 
claim upon the eſtates, real or perſonal, of their debtor attainted of 
high treaſon: only the offender, before attainder, may apply his goods 
to payment of debts; or to the ſubſiſtence of his wife and family, 
and is barred only from diſappointing the forfeiture, by fraudulent 
deeds; and conſequently lawful creditors may attach ſuch goods 


. before ſentence. 


In virtue of the above Salvo, I conceive that, with us, all infeft- 


ments, whether of fee, liferent or annualrent, and all ſervitudes, and, 
in ſhort, that all real burthens, in favour of other perſons affecting 
the lands, that fall under the forfeiture of a perſon attainted of high 
treaſon, are ſaved from the effect of ſuch forfeiture. And, I appre- 
hend likewiſe, that perſonal debts, whereupon inhibitions had been 
ſerved againſt the debtor, before the treaſon committed, will found 
a good claim upon the eſtate, thereafter forfeited by his attainder for 


high treaſon, fince the debtor can do no deed in prejudice of the in- 


hibiter's debt ; and, in that reſpe&, an inhibition creates a real inte- 


reſt in the eſtate; and, by the law of England, as above, to forfeit an 


eſtate by crimes is to alien it ©. And all faculties competent to any per- 
ſon upon the lands, veſted in the perſon attainted, may be exerciſed 
thereafter by thoſe to whom ſuch faculties belong. The caſe of per- 
fonal faculties, and ſtrict entails, hath been already conſidered. 


IT is declared by ſtatute, . That, in every caſe, an attainder of trea- 
ſon, by the common law, ſhall be of as good ſtrength, force and 
effect, and that the king ſhall have as much benefit and advantage 
by ſuch attainder, as if it had been done by authority of parliament, 
and ſhall be deemed and adjudged in actual and real poſſeſſion of all 
lands, and all other things of the offender, fo attainted, without any 
office or inquiſition to be found of the ſame . And, by another ſta- 
tute ©, it is enacted, © That all offences declared to be treaſons, miſ- 
* priſions of treaſons, or concealments of treaſon, done or committed 
out of the king's dominions, ſhall be tried before the juſtices of the 
„ king's bench, by good and lawful men of the ſame ſhire, where 
ce the ſame court ſhall fit, or elſe before ſuch commiſſioners, and in 
« ſuch ſhire of the realm as ſhall be afligned by the king's commiſſi- 
on, in the ſame manner and form, as if the ſame had been com- 
<« mitted in ſuch ſhire.” By the ſame rule, attainders of treaſon be- 
fore the court of juſticiary, or commiſſioners of oyer and terminer in 
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this country, muſt have the ſame effect as if they were by act of 
parliament. Qz&r. If treaſons committed abroad can be tried here ? 


SECTION III. Pardon, or Reſtitution of Perſons attainted. 


AParDoN by the king, as to crimes, is a work of mercy, whereby 
either before attainder, ſentence or conviction, or after, his majeſty 
forgives any offence, puniſhment or execution. It is either General 
or Special, by charter from the king, and muſt always be pleaded. 
They are either Abſolute, in which the party may be aided by aver- 
ment only; or under Condition, Exception or Qualification, in which 
a writ of Allowance out of the chancery, teſtifying that the conditi- 
on is performed, muſt be had, as that ſurety is found, &c. And it is 
an: antient and conſtant rule of law, Non poterat rex gratiam facere 
cum damno et injuria alterius; and therefore, in an appeal of death, &c. 


the king cannot pardon the defendant ; becauſe it is the ſuit of the 


party for revenge. And, for the like reaſon, tho' the king may 
pardon the execution, and reſtore the party or his heirs to the lands 
forfeited by the attainder of treaſon, yet he cannot make reſtitution 
of the blood; becauſe it would be to the prejudice of others®. 


WHEREFORE reſtitution of blood can only be by act of parliament, 
and ſome reſtitutions are limited to That only, and thereby the party 


reſtored may be heir in blood to the perſon attainted, or others his 


anceſtors, but not to inherit their honours. This is a reſtitution 
ſecundum quid, or in part: other reſtitutions by ſtatute are general, to 


blood, honours, inheritances, and all that was loſt by the attainder. 


This is reſt:tutio in integrum, or an abſolute reſtitution e. 


AFTER rebellions are ſuppreſſed, and a few examples made of 
ſome moſt deeply concerned, an act of Indemnity is, for the moſt 
part, made for the king's general and free pardon, with ſuch excep- 
tions as are thought neceſſary for the ſafety of the commonwealth. 
This was done by his preſent majeſty in a moſt bountiful manner *, 
and will no doubt raiſe a due ſenſe of gratitude in thoſe who were 
artfully led into treaſonable practices, that they ſhall not ſtand in 
need of the like mercy for the future, as is ſuggeſted in the preamble 
of the ſtatute. If ſuch: act is general and abſolute, the court muſt 
take notice of it, tho the party plead not the ſame : but when thoſe 
grow pardons have many exceptions of perſons and offences, as 


requently is the caſe, the court cannot take notice of them; and 


therefore the party, in order to have the benefit, muſt plead the 
ſame e. WEE | | 

A PeRson forfeited upon an attainder of treaſon, by our former 
law, might have been reſtored by act of parliament, either ex gratia, 
by way of grace, or ex juſtitia, by way of juſtice. A reſtitution ex 
gratia ſuppoſed the ſentence to be juſt, and liable to no challenge, 


ce*. In this cafe, regularly, the rights of donataries to the for- 
1ture, granted before ſuch reſtitution, remained unprejudiced * ; 
becauſe ſuch grants cannot hurt the rights of other perſons duly 
conſtituted before. . 2 — 
A GRACIOUS 
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A 6RAc1ovus reſtitution of the forfeited perſon's heir, and there- 
with a grant of the forfeited eſtate to him, had this effect, that he 
was in the ſame caſe as any ſtranger grantee, and no otherwiſe li- 
able to the debts or deeds of the forteited perſon, or his predeceſſors, 
than any other donatary : for he carried the eſtate in the right of the 
crown. This was frequently, of old, moſt pernicious to creditors 
of the forfeited perſon, and to the vaſſals holden of him, whoſe 
rights were not confirmed ; for the heir of the perſon, reſtored in 
this manner, took the benefit that was competent to the crown, and, 
by that means, avoided them ; but, by the later ſtatutes, and our 
preſent happy eſtabliſhment, all ſuch hardſhips are prevented. 


RESTITUTION ex juſtitia, or by way of juſtice, is, by act of par- 
liament, reſcinding or declaring the ſentence of forfeiture void, as if 
it had never been. In this caſe the rights of donataries fell to the 
ground, and ſometimes, on ſpecial conſiderations, they were declar- 
ed anſwerable for the bygone rents, or profits of the forfeited eſtates 
received by them, as in ſome particular caſes after the revolution * : 
but regularly the donataries were only liable for what they received 


of the rents after the date of the act reſciſſory . 


Tus reſtitution naturally implies that the perſon reſtored ſhall be 
in the ſame, and no better caſe than if the forfeiture had not proceed- 
ed. And conſequently he muſt be liable to the debts of his predeceſ- 
ſors, in the fame manner as before the forfeiture ; or, if it is the for- 
feited perſon's heir that is thus reſtored, he muſt be ſubjected to all 


the debts of the forfeited perſon ; for it is in his right only that he 


has the benefit, and he muſt make up titles by ſervice or confirmati- 
on, as heir or executor to him. | 


SECTION IV. The Eſcheats of Baſtardy, and Laſt Heir. 


OTHER two ways whereby all the effects, heritable and moveable, 


that belonged to a perſon deceaſed, fall to the king, are, 1. on ac- 


count of the baſtardy of the proprietor deceaſed ; 2. when there is 


none to repreſent the groprietor by a proof of lawful propinquity. For 
then his majeſty's right of prerogative takes place; in the firſt caſe, 
becauſe a baſtard can have no heir at law; and in the ſecond, be- 


cauſe the party has none by blood-relation, and the king is Ultimus 


heres, or laſt heir. Neither of theſe can, with propriety, be called a 


Confiſcation, fince no party's right is taken from him and forfeited; 
but only for want of an owner it goes to the king, by the maxim, 
 Quod nullius eſt cedit domino regi : but they having the ſame effect as 


confiſcations, are reckoned among them. In both caſes the crown's 
right may be deemed as ultimus heres ; for it is becauſe a baſtard has 


no heir, that the king, by his royal prerogative, carries the ſubjects of 


the ſucceſſion, and, for that reaſon, I have conjoined them. At the 


ſame time, where one party has a gift of baſtardy, and another that 


of ultimus heres, with regard to the ſame perſon deceaſed, if the 
deceaſt is found to have been a baſtard, the donatary to the baſtard 

will be preferred ; but otherwiſe, the donatary to the eſcheat of ul. 
timus heres ©; ſo that thoſe eſcheats paſs by different gifts, and there- 
fore are in ſome reſpect diſtinct. The eſcheats of baſtardy and laſt 
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heir belonging to the king by his prerogative, were not included in 
a right of regality, but muſt have been ſpecially mentioned in the e- 
rection a, as for moſt part was the caſe ; and now, regalities being a- 
boliſhed by the late ſtatute *, the queſtion ; is at an end, 


BASTARDY of one takes place where his parents never had been 
married perſons, nor cohabited in that character. As to the conſti- 
tution of marriage, ſolemn or clandeſtine, and likewiſe as to the con- 
dition of baſtards, I have ſpoken elſewhere of the ſame e, and ſhall 
add but little here. If the parents were truly married, but! in ſuch 
circumſtances that lawful marriage could not conſiſt between them, 
as being within the forbidden degrees, or either of them married to 
another perſon ſtill alive, whether the marriage de facto ſhall ſuſtain 
the legitimacy of the children procreated before the lawfulneſs of the 


marriage was challenged, I have likewiſe diſcuſſed it in the place 
before quoted d. 


Ir is obſervable on this head, that it was our law, in antient times, 
that the ſubſequent marriage of the parents did not legitimate the 
children procreated before ſuch marriage. The caſe is largely treat- 
ed in two ſeveral chapters of our Regiam majeſiatem *, where the caſe 
is put of an objection moved to one's ſerving heir to his parents, 
«that he was a baſtard incapable to inherit, as being born before the 
marriage of his parents.” On ſuch occafion a brieve was directed 


to the biſhop to enquire into the fact, and to certify how the caſe 


ſtood, and the ſervice in the mean time was ſtopt, the ſpiritual court 
being only competent to caſes of legitimacy ; and, if the biſhop cer- 
tified that theyparty was truly born before the marriage of his pa- 
rents, he was barred from the ſucceſſion as a baſtard. The form of 


the brieve is ſet down f, and there it is expreſsly ſettled, © that tho 


« ſuch child is lawful by the civil and canon law; yet, by the law 
cc of this realm, he ſhall be holden as a baſtard, and not be ſuffered 
* or heard to claim any heritage as lawful heirs, 


Ar what time our law, in that reſpect, was altered, does not ap- 
ear. 
diſcontinued by univerſal practice to the contrary; and more eſpeci- 
ally after the inſtitution of the college of juſtice, anno 1537, where 
the majority of the court of ſeſſion being churchmen verſed in the 
civil and canon laws, if the cafe came before them, they would no 


doubt give their determination according thereto, viz. That the chil- 
dren were legitimated by the ſubſequent marriage of their parents ; 


ſince we find that it was our ſettled law, that legitimation, by ſub- 


ſequent marriage, antiently did not take place, and that thereafter 


it became our eſtabliſhed law that it does, and yet we find no ſtatute 
introducing that fignal alteration. 


I cannor but take notice, on this head, how improperly Sir 


George Mackenzie introduces, as an example of this kind, the caſe 


of our Robert II. which he ſtates, As if that king had firſt begot 
three ſons upon Eliſabeth Mure, out of marriage, and thereafter in- 
termarried with Euphame Roſs, of whom he had two ſons; and that, 


after the death of that queen, he married Elifabeth More, in oder 


Vor. III. 4 A to 


We have no ſtatute to that purpoſe: wherefore i it has been 


92. Baſtardy, 
how inferred. 


93. Of old, 
children born 
before mar- 
riage of their 
parents, were 
not legiti- 
mated by the 
marriage, 


94. It is now 
our eſtabliſh- 
ed law, that 
ſubſequent 
marriage of 
the parents 
legitimates 
the children 
born before. 


95. Sir Geo, 
Mackenzie's 
inſtancing in 
our king Ro- 
bert II. the 
legitimation 
of children 


by ſubſequent 


marriage 
noted. 


95. The fact 
diſproved by 
Sir George 
himſelf. 


97. Whether 
does legiti- 
mation give 
right of pri- 
mogeniture 
in prejudice 
of iſſue law- 
fully born, 
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to legitimate his children with her, the eldeſt of whom was Robert 
III. who ſucceeded him in the kingdom *. The fad itſelf is explod- 
ed by divers authors as a mere fiction, who unconteſtedly prove that 
Elifabeth Mure was dead before the king's marriage with Euphame 
Roſs, and that Robert III. was acknowledged prince and preſump- 
tive heir of the crown, before Euphame Roſs's death. Sir George 
ſuggeſts, that there was an act of parliament, by which the children 
of Eliſabeth Mure, in reſpect of their legitimation, by the king's 
ſuppoſed ſubſequent marriage with her, were preferred to the 
children born in lawful marriage. But there never was any ſuch 
ſtatute, and Robert III. (firſt called John) ſucceeded without 
the leaſt ſurmiſe of any diſability on that head, or any claim made 
by the ſons of Euphame Roſs, or the leaſt inſinuation of ſuch. 


Mackenzie 
preced. 


queſt. 19. 


b Ruddiman- 
ni notæ in 
Buchan. in 
vita Rob. II. 
et authores 
ibi laudati. 


SIR George Mackenzie was afterwards convinced of his miſtake + 


by undeniable documents which he had ſeen, ſhewing the caſe to 
have been as I have juſt related; particularly a ſolemn act of parlia- 
ment, having the ſeals of the members of parliament ſtill appendant 
thereto, by which they ſwear allegiance to Robert II. the firſt king 
of the Stewart's race, and after him to John his eldeſt ſon, (afterwards 
called Robert) and to all his other ſons in due courſe, according to 
their ſeniority, and the heirs- male of their bodies reſpeQtively ©, This 
was an act of ſettlement natural to happen upon the acceſſion of a 
new family to the crown ; it bears date 27th March 1371, with- 
in a few months after David II. his uncle's demiſe ; and was made 
after Eliſabeth'Mure's death, and during the life of Euphame Roſs his 
ſecond queen ; and in it John is defigned Earl of Carrick, and Stewart 
of Scotland, the peculiar titles of the preſumptive heir to the crown. 
This act is ſtill extant among the records of our parliaments ; as are 
the various other evidences referred to by the above authors. 


AnD tho, by analogy from the later civil law, the legitimation of a 
ſon, by the ſubſequent marriage of his parents, would give the right 


of primogeniture, even in prejudice of lawful children of a marriage 


interveening between the birth of the child and the marriage of his 
parents, as I have ſhown elſewhere, and inſinuated it to be our law, 
by referring to Sir George Mackenzie, in his above miſtaken in- 
ſtance ; yet, upon examination, I conceive, it is not our law: for 


ſuch legitimation muſt be without prejudice to the other children al- 
ready procreated of a lawful wife, and conſequently ſuch legitimated 


child cannot, as in the right of primogeniture, ſucceed to the land- 


eſtate, or honours of the father, to the prejudice of him, who, at 


his birth, was the eldeſt lawfully begotten ſon. The inconvenien- 
cies in the other plan are great, the arguments ſtrong, and the au- 
thorities conſpicuous againſt it, as they are related by Tyraquil, who 


is of opinion againſt the retroactive virtue of ſuch legitimation e. 


Indeed Voet pretends to anſwer them all f. But I apprehend, 
as to feudal ſubjects and honours, the iſſue lawfully born ought 
not to ſuffer any prejudice as to the right of primogeniture, by the 
ſubſequent marriage'of their father with his former concubine; as to 
whom her children ought only to be holden as if they had been be- 


_ gotten after the marriage of their parents; for it were miſerably hard, 


of a 


and even unjuſt, that, where a peer or honourable gentleman, 
5 great 


e Eſſay, intitl · 
ed, The 
lawful ſuc- 
ceſſor to the 
crown, &c. 
P- 49. print · 
ed anno 
1684. 


4 B. 1. tit. 5. 
9 54+ 


© De jure 
primog. 
queſt, 34. 
f Ad tit. ff. 
de concub. 


WA 
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og eſtate, marries ſuitably, and the wife and her friends juſtly 
ad a view that the iſſue ſhould inherit his honours and eſtate; they 
and the children ſhould be diſappointed by ſuch unforeſeen event. 
Indeed the inconveniencies might be prevented, as to the eſtate, where 
he is an abſolute fiar, by providing it to the heirs of the marriage; 
but it could not as to the honours, nor as to eſtates under a ſtrict en- 
tail ; for then, if legitimation had ſuch retroactive virtue, the ſon of 
the concubine, thus legitimated, behoved to ſucceed as heir-male to 
both honours and eſtate, without poſſibility of avoiding it. At the 
{ame time the legitimation has a retroſpect to the time of the concep- 


tion, ſo as, unleſs marriage between the parties would then have 


been lawful, it ſuperveening thereafter cannot legitimate the child, 


as 1 have obſerved in the place before referred to; in which reſpect 
alone the retroactive virtue of ſuch legitimation ought to be regarded. 


Craig feud. 
lib. 2. dieg. 
18. I 15, 


The right of primogeniture took. no. place among the Romans, and 
therefore it is not to be wondered that the legitimation, by ſubſequent 


marriage, obtained as to all effects with them, ſince it could operate 


no further than to put the children of the concubine in the ſame ſtate 
with the other children lawfully begotten ; but the caſe alters in 
ſtates erected upon the feudal conſtitution, where the privilege of 
primogeniture is univerſally received. At the fame time it may ſeem, 
that it had been holden for law with us, ever ſince the miſtaken no- 


tion of ſome of our hiſtorians touching Robert II.'s pretended legiti- 
mating his children with Eliſabeth Mure, by a ſubſequent marriage 


with her after the ſuppoſed death of Euphame Roſs, of whom he had 


ſons, and which at firſt induced Sir George Mackenzie into an er- 
ror upon that head, till that account of the matter was detected to 
be a mere fiction. After this diſcovery there was no foundation for 
pretending it to be our law, that one's ſubſequent marriage with his 
concubine could legitimate their children, ſo as to give her eldeſt fon 
the right of primogeniture, in prejudice of the lawful iſſue of an in- 
terveening wite deceaſed. 


BASTARDY is likewiſe inferred from the husband's being at ſuch 
diſtance from the wife at the time, when the child, by the courſe 
of nature, muſt have been begotten, that he could not be the father. 
Some latitude will be here allowed, more eſpecially if the husband, 


at the time of the birth, did not controvert the child's being his. 


Illegitimacy is alſo inferred, if the husband was labouring under a 
diſtemper or diſeaſe, at the time of the conception, that rendered him 
incapable of procreation. The confeſſion of both ſpouſes, that the 
child is not the husband's, will be ſufficient to baſtardize him ; but 
the affirmation of any one of them will not prejudice the ſtate of the 


98, Illegiti- 

macy of the 

children how 
otherwiſe in- 
ferred than 
from the pa- 
rents not be- 
ing married, 


child. The maxim, Pater eft quem nuptice demonſirant, That the _ 


husband is always preſumed the father, ſo ſtrongly operates in favour 
of the children, that nothing leſs than the confeſſion of both parties, 


or an utter impoſſibility of the husband's being the father can take 
it off, 8 


Ir the baſtard has lawful iſſue, or if there are heirs of tailie or 


proviſion, in the rights belonging to the baſtard, failing of him 


without heirs of his body, the eſcheat takes no place. It is doubt- 
ed by ſome, whether an heir of tailie or proviſion can make up titles 
| in 


99, In what 
caſes the e- 
ſcheat of baſ- 
tardy takes 
place, and 


the reaſon of 
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its falling to in order to ſucceed to a baſtard, in default of heirs of his dyn body*; Dirlt. (ba- 
the crown But I can ſee no difficulty in the caſe, for tho ſucceſſion with us is — 
may have Only of relations on the part of the father, and that a baſtard, in the 
heirs of tailie judgment of law, has no father; yet what can hinder one to ſerve 
my rovilt- heir of proviſion to him in particular ſubjects, which has no reſpect 
to blood-relation or propinquity to the baſtard, but only to the deſ- 
tination of the eſtate? But, if there is no ſubſtitution of heirs of tai- 
lie or proviſion, the baſtard dying without lawful iſſue, or the iſſue 
thereafter failing, there is place for the king's prerogative. The kin 
has right to all the effects of the baſtard, by the eſcheat of baſtardy, 
and to ſuch as belonged to his lawful iſſue, as altimus heres, or laſt 
heir. The reaſon of this eſcheat 1s, that a baſtard is ſaid to be pro- 
created incerto patre, and ſo is underſtood in law to have no relations 
by the father“; and, in ſuch caſe, there being no ſucceſſion with us ; ee e 
of the mother, or of the relations on her part, the effects of the ba- 
ſtard muſt fall to the king as vacant, and caduciary. And, for the ſame . 13: 1626. 
reaſon, if the ** dies, having none that can prove propin- * 


quity to him on the part of the father, the king's prerogative takes 
place. 


. 7” OE 5. 


bes 8 DiIsTINcTION is made, in our old law, between the caſe of baſtar- 
e 


baſtardy fell dy and that of laſt heir, that the baſtard's eſtate eſcheats to the king, 


to the king, but that the eſcheat of laſt heir falls to the ſuperior, of whom the 
_ wm lands are held ©; and which the learned Craig delivers to us, as our , Reg- mai. 


ſaperior ; at law, in his time“. But, tho' this may be conform to the original ſtate * 


5 : C. 57. 
_ m—_ of feudes, when they were gratuitous grants to the vaſſal, yet there is * Lib. 2. di- 
delong to . 


the king. no reaſon, at this day, for the ſuperior's claim in ſuch caſe, ſince ©: "7: 115. 
they are now reduced almoſt to the ſtate of other rights, and paſs in 
commerce. Wherefore the ſuperior having made a full alienation 
of the fee, there is no ground for its return to him in default of heirs 
of the vaſſal, unleſs he has made ſuch reſervation in his grant; and 
conſequently it muſt fall to the king, as every other thing does that 
wants an owner, 1n virtue of the royal prerogative. Nor can I ſee an 
reaſon, for making a difference between the eſcheat of baſtardy, and 
that of laſt heir, in this reſpect: for a baſtard's eſtate goes to the 
king only, becauſe he has no heirs of his own body, and that he can 
have no other lineal heirs; as the other's does, becauſe he has none. 
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101. How te I the king, as in other caſes, grants a right of the eſcheat of ba- 
3 ſtardy to a donatary, the grantee muſt declare his right, in order 
proſecutes to make it effectual; the ſummons of declarator muſt be execut- 
arty ooo ed againſt All and Sundry, at the market-croſs of the head-burgh 


ee of the juriſdiction where the baſtard had his reſidence; and, if out 


deeds bur ol the kingdom, at the market-croſs of Edinburgh, pier and ſhore 
cle cite Of Leith, that all perſons pretending intereſt may compear and plead 
make their it. In this action the donatary muſt prove, that the deceaſed was 


2 effec · reputed baſtard in his life. Nor will the negative, «that his parents 
ona * were never married,” avail to burthen the defender to prove actual 
marriage of the parents, that, in many caſes, being umpracticable ©, March 22. 
And, if one was reputed lawful till his death, it may be thought, 1634. Ochil- 
cher bi foe LES led; . tree. Jan. 6. 
at his State cannot regularly be called in queſtion thereafter ; at 1680.Somer- 
leaſt, as by the civil law, after five years from one's death, it was ville. June 


not lawful to bring under challenge his ſtate, if he died a reputed 1 hol 
h freeman; 


b Sup. ſect. 3. 


1671. Alex- 


1747. Reid. 
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Tit. ff. et e. freeman *; ſo it may ſeem, that after this example, one's legitimacy 
defunct. poſt 


ought not to be challenged after ſuch period. But this matter has not 
been cleared by any precedent that I know ; ſo that no bar ſeems to 
lie againſt a declarator of baſtardy, even after the period aforeſaid. 


THe decree of declarator perfects the donatary's right to the eſ- 
cheat of baſtardy, with reſpe& to moveables, as in the caſe of ſingle 
eſcheat ; but, to complete his right to the heritable ſubjects carried 
thereby, he muſt be infeft therein. This will be done of courſe, 
upon a ſignature preſented to the barons of exchequer, as to lands 
holden of the crown; but where they hold of a ſubject, the king 
grants in favour of the donatary a preſentation to the ſuperior, in the 
ſame manner as was uſual in the caſe of a donatary to a forfeiture in 
lands holden of a ſubject, as I formerly obſerved®. But, in ſuch caſes, 
there muſt previouſly be obtained a decree of general declarator on 


the gift. 


Tur donatary to the baſtardy is in place of the heir, and muſt 
perform what was incumbent on the baſtard, but is no further liable 
to his debts or deeds, than to the extent of the effects. The credi- 
tors may purſue the donatary to have their debts aſcertained, and up- 
on ſuch decree inſiſt for execution againſt him, ſo far as he has re- 
_ ceived of the effects; or may otherwiſe affect the ſubjects that belong- 

ed to the deceaſed for their payment *. The heritage that belonged 
to the baſtard may be adjudged, by calling the donatary and officers 
of ſtate, againſt whom there muſt be a decree declaratory, in order to 
affect it; or againſt the officers of ſtate alone, if there is no donatary?. 


Tur eſcheat of baſtardy is burthened, or even wholly excluded, 
by deeds of the nature of thoſe inter vivos. Effectual obligations or 
conveyances, to take place either in his life, or even after his death, 
granted by the baftard, will bar it, for he has full power to diſpoſe 
of his effects by ſuch deeds ; and, if the ſame want executive clauſes, 


as a procuratory of reſignation, or precept of ſeiſin, to complete them, 
there mult be an adjudication in implement led againſt the officers of 


ſtate, in order thereto, the crown being, in that reſpect, in place of 
the lineal heir of the baſtard. But he cannot, by teſtament; diſap- 
point the crown, unleſs he has obtained letters of legitimation from 
the king, the effect whereof is, that he can make a teſtament: or, if 
he left a wife, ſhe will have a terce of his lands, and get her legal 
ſhare in the communion of goods. His lawful iſſue likewiſe ſucceed to 
him; and, with reſpect to them, he may, without any grant of legi- 
timation, diſpoſe of ſubjects teſtamentary; and proportion his effects 
among his children as he thinks fit, and name tutors and curators to 


them, in the ſame manner, as any perſon lawfully born may, the 
king having no intereſt in ſuch caſe. 


THz baſtardy is intirely excluded, upon ſuperveening marriage be- 
_ tween the parents; or, if they openly cohabited, and owned one an- 
other as man and wife, as above; and, in a doubtful caſe, the pre- 
ſumption lies in favour of the children. If any was ſerved heir to 
the baſtard, that being a ſentence, muſt be removed by reduction, 
before the donatary can make his gift effectual. Nor will the excep- 
Vor. II. 4 B tion 
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table by his 
creditors. 


103. How 
the eſcheat 
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excluded, 


104, What if 

the objection 
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one offering 
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of the heir 
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105. In what 
the eſcheat of 
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the heirs of 
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tion of the baſtardy of the predeceſſor ſtop a ſervice to him; unleſs 
at the inſtance of the king, or his donatary, none other having a pro- 
per intereſt to make it; f5t, if that were ſuſtained at the ſuit of an 
other, all ſervices might be obſtructed on ſuch pretence. But, if the 
exception is made againſt the party offering to ſerve, the ſervice will 
be ſtopt, till the objection is diſcuſſed on a ſuit before the commiſſars 
of Edinburgh for that purpoſe; and, in the mean time, the objec- 
tor finds ſurety for the paryy's damages and expences; and five months 
jon is the period which Craig limits on that 
occafion®; but that muſt depend on the circumſtances of the caſe. 


heir, the ſame being in moſt reſpects coincident with that of baſtar- 
dy; and therefore, what is already obſerved on that head, ſhall be 
holden as here repeated. Any perſon proving his propinquity, on 
the part of the deceaſed's father, in the remoteſt degree, will ex- 
clude it ; becauſe the crown's right only takes place ns the eſtate 
is caduciary, thro' want of a lawful heir, The king, or his dona- 


tary, is burthened, in the ſame manner, with the debts and deeds 


2 July 20. 
1626. Mace 
Culloch. 


Y Jan. 15. 


1629. Corſ- 
bie. Spotſ. 
(baſtardy) 
30. Cran- 
on. Jan. 15. 
1676. Swin · 
ton. 


bFeud. lib. 2. 


dieg. 18. 87. 
. | ; | 8. 
LiTTLE needs be ſaid upon the eſcheat of ultimus heres, or laſt | 


of the deceaſed, as has been ſaid in the caſe of baſtardy ; and the do- 
natary makes his right effectual, by declarator, in the ſame method 


as a donatary to the eſcheat of baſtardy*. The creditors may con- 
firm executors-creditors; as it would ſeem they may likewiſe do to a 
baſtard, that being a ſtep of legal diligence to affect the ſubject for 
their payment. | _ 


IT has been thought by ſome, that in lands holden of a ſubject, 


the ſuperior returns to his right in default of iflue of the vaſſal, 


where the lands were diſponed * to him, and the heirs of his body,” 
without any farther termination; on this ground, that it was a limited 
fee, and that the ſuperior, in ſuch caſe, is not fully denuded*, It 
is true, that, according to our antient law, the reſpective ſuperiors, 
in default of heirs of the vaſſal, entered to the ſeveral fieffs holden of 


them; or even, if there was a controverſy touching the ſucceſſion, 


they aſſumed the poſſeſſion till it was decided, and the lawful heir 
of the vaſſal aſcertained*®. And indeed, if the vaſſal's fee is conſidered 
as a ſervitude of zſafruct, or an eſtate for life, as it originally was 
ſuppoſed to be, when that fails, the lands muſt have remained with 
the ſuperior in full right, free of the incumbrance. But now, when 


©Craig, lib. 2. 
dieg. 17. 12. 
Dirl. deciſ. 
38. | 


dDirl. verbis 
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of fees) et 
ibid. Stewart. 


e Reg. maj. 
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fieffs are rights of property, and become in many reſpects as Allodial, 


the ſuperior, who diveſts himſelf of the fee, can have no other in- 


tereſt in it than the ſuperiority and caſualities inherent to ſuch man- 


ner of holding, or any other claim that he has expreſsly reſerved to 
himſelf. Wherefore, if the ſuperior has not ſecured himſelf, by a clauſe 
of return, in ſuch event, he can pretend no more, than to be ſup- 
plied with a vaſſal, on the ſame terms that the former vaſſal held the 


lands of him; and the next lineal heirs, in default of thoſe of the 


vaſſal's body, are called by the law. And it ſeems abſurd, to make a 


difference between the caſe of a right © to one, and the heirs of his 
*body,” without proceeding farther, and a right *to one, and his heirs 
* whatſoever ;” for the ſuperior is as much denuded of the fee, by 


diſponing to one, and the heirs of his body, as if it was to his heirs 
whatſoever ; ſince, in the one caſe, the diſponee may freely alien the 


property 
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property as much as in the other, which ſhews, that the ſuperior 
can claim no intereſt in it in either caſe. And if there was no place 
for other heirs of the vaſſal than thoſe of his body, the rule is, that 


Quce funt nullius cedunt domino regi, where heirs of the proprietor fail, 


the right is caduciary, and muſt fall to the king by his prerogative. 


And for. what imaginable reaſon can a ſuperior complain in this caſe, 
more than in that of baſtardy? When the ſuperior receives a baſtard 
for his vaſſal, the right is to him and his heirs whatſoever,” which 
can only be ©the heirs of his body,” in default whereof, the right falls 
to the crown, even by our antient law*. Muſt not the ſame rule 
then hold, when the fee is limited to the heirs of the vaſſal's body, 
by the tenor of the right, and thoſe fail? 


Burr it is a queſtion of much greater moment, © whether, in a right 
ce provided to one, and his heirs-male of tailie or proviſion, without 
te the ordinary termination, (failing thoſe to heirs whatſoever) upon 
< the failure of heirs-male, or other ſpecial heirs, the heirs whatſoe- 
ce yer, or heirs at law ſhall ſucceed ; or, if the right ſhall fall to the 
« king, as ultimus heres?” The lawiers above referred to, who, in the 
caſe of lands conveyed to one, and the heirs of his body,” on failure 
of ſuch heirs, adjudge the eſtate to the ſuperior, muſt, upon the 
ſame grounds, give it to him in this caſe, as being a limited fee. But, 
as I have ſhown, that the ſuperior hath no intereſt in ſuch caſe, ſo, 
I conceive, neither hath the crown upon the eſcheat of laſt heir; for, 
tho it might ſeem, that a limitation to ſuch certain heirs was a vir- 
tual excluſion of all others, yet it is more conſonant to the rules of 


equity, and nature of the eſcheat of ultimus heres, that, in this caſe, 
the heirs at law, or heirs whatſoever, ſhould exclude the fiſk ; for 


the right can never fall as caduciary, thro' want of heirs, while li- 
neal heirs exiſt. The fee' comes to be in the ſame caſe, when the 
ſpecial heirs, to whom the right is provided, fail, as if it had been 


originally conceived without mention of them; and therefore heirs 
Whatſoever, who were only excluded by the heirs-male, &c. muſt 
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take the right in default of them; for the law caſts the inheritance 


upon the heir, where no proviſion is made, ſetting him aſide, or 
where ſuch proviſion is at an end. And how can this be doubted? 
ſince it is certain, that a right taken abſolutely to one, tho' it does 


not bear his heirs and ſucceſſors, will notwithſtanding devolve accord- 
ing to its nature; of heritable ſubjects upon the heir, and of move- 


ables upon the executor ; for heirs or executors, in default of the 
proviſion by the party, take place by the proviſion of law*. Where- 
fore the caſe being, that where one conveys his lands to another, 
without mentioning his heirs, the ſame will belong to the diſponee 
in abſolute property, and deſcend to his heirs, tho' not mentioned, 
it muſt follow, that where the ſpecial heirs, to whom the fee is de- 
ſtinated, fail, the heirs at law muſt take place. Heirs in lands are 
either by the proviſion of the party in the inveſtiture, or by the act 
of the law; and of courſe, when the firſt fail, the other mult take 
place, and for that reaſon, heirs of line are called Heirs at Law: and 
the learned Craig is of this opinion ©. Accordingly, in the brieve of 
ſervice, the jury is directed to inquire, * if the deceaſed died laſt veſt 
« and ſeized, as of fee in the lands; and, © if the bearer of the brieve 
« js neareſt and lawful heir to him therein,” unleſs he claims the ſuc- 
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ceſſion by a ſpecial character as heir-male, or of entail, by the inveſti- 
ture; but otherwiſe there is no notice taken in the brieve, whether 
there are ſpecial heirs mentioned in the inveſtiture or not, and con- 
ſequently there is no occaſion for the jury to return any thing about 


it in the ſervice thereon. 


IT was indeed once found, that where the laſt termination of an 
eſtate was to heirs- male whatſoever,” upon failure of thoſe, the eſtate 
fell to the king as ultimus heres, in preference to the heirs of line“. 
But, as that is only a ſingle deciſion, and therefore can make no pre- 
cedent, unleſs well founded, fo, was it to be followed, (as it hath 
not hitherto been, and 'tis hoped never ſhall) 'it would make no ge- 
neral rule; for, where lands are deſtinated to herrs-male whatſoever, it 
may be thought thereby rendered what the feudiſts call Feudum maſ- 
culinum, a maſculine feude, in which only males, that connect their 
propinquity by males, and none other can ſucceed * ; but that is not 
the caſe, where the laſt termination ©to heirs whatſoever” is only omit- 
ted. But indeed, with great ſubmiſſion, I conceive, that notwith- 
ſtanding the above ſingle deciſion, the law is, that, even where the 
* is taken © to heirs-male whatſoever,” the lineal heirs, in default 
of ſuch, will take place, as called by the law, for the reaſons above 
mentioned. 


IT is the law of England, that where an eſtate deſcends to a per- 


ſon, after he is attainted of high treaſon, it eſcheats to the lord of 
whom it is holden, Propter defectum haredis*. Wherefore, fince the 


act of queen Anne makes the laws of England, relating to high trea- 
ſon, our law, it may be doubted, what ſhall become of ſuch eſtate 
at preſent. I conceive that, in this caſe, tho' the eſtate cannot fall 
under the party's forfeiture for high treaſon, even where the lands 
were holden of the crown, the ſame not having been in him at the 
time of the attainder, ſo as to be thereby carried to the crown ; yet 
the king having the ſame privilege, as to the eſcheat of ullimus heres, 
that he had before that ſtatute, it. muſt belong to his majeſty ; be- 


cCauſe the only reaſon for giving the eſtate to the ſuperior in England, 


being the defect or want of an heir, it muſt go for that very reaſon 
to the crown with us, fince it was not the intent of the ſtatute of 
queen Anne to abate the royal prerogative in any reſpect. And it 
might as well be pretended, that the eſcheat of laſt heir ſhould, in 
every caſe, belong to the ſuperior with us, for ſuch is the law of 
England d; but, to be ſure, ſuch alteration in our law was not in- 
tended. Such eſtate falls to the ſuperior, as laſt heir, by the Engliſh 
law. The caſe is thus put by the lord Coke: The father is ſeiſed of 
«lands in fee, holden of J. S. the fon is attainted of high treaſon, 
<« the father thereafter dieth, the lands ſhall eſcheat to J. S. Propter 
c defettum ſanguinis: for that the father dieth without heirs, and 
the king cannot have the lands, becauſe the ſon never had any 
thing to forfeit*.” But the conſequence, according to the maxim 
of our law, above recited, is, that the eſtate muſt fall to the king. 


Indeed it cannot be confiſcated by the attainder of the ſon, for the 


reaſon aſſigned by lord Coke; but it muſt with us eſcheat to the king 
as laſt heir, as in every other caſe where there is no proper heir. 
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Obſervati ons on the Lau of England, in relation to the Premiſes, 


IN the law of England, forfeiture and confiſcation are ſynonymous 
terms. Forfeiture, according to lord Coke, comes from foristface- 
re, i. e. extra legem vel conſuetudinem facere, to do a thing againſt 
or without law or cuſtom ; and confiſcation, from ſiſcus, the hamper 
wherein the Roman Emperors kept their treaſure, and, by a figure; 
is taken for the treaſure itſelf . We call forfeiture of moveables 
Single Eſcheat, which falls to the king; in eontradiſtinction to the 
Liferent-eſcheat, that belongs to the ſuperior; and generally apply the 


term Forfeiture to that of lands, and all one's effects to the king, by 


his attainder of high treaſon. 
Forre1TuRE of goods and chattels is either of ſuch as muſt ap- 
ou or be found of record, and therefore thoſe cannot be claimed 
y preſcription, as the goods of felons, perſons outlawed, fugitives, 
deodands, &c. and all other forfeitures which muſt be found of re- 
Other forfeitures need not appear or be found of record, as 


_ _ treaſure trove, goods waved, wreck, Oc: and theſe may be gained 
b Coke 3. 


by preſcription * I have ſpoken of thoſe eſcheats of moveables with 
us already in their proper places . 1 | 


BzyoRE indictment, the goods, or other things of any offender, can- 
not be ſearched, inventared, or in any ſort ſeized; nor can theyafter in- 
dictment be ſeized and removed, or taken away before conviction or at- 
tainder, but may be inventared only, and, during the impriſonment and 
profecution, the party ought to be maintained upon his own effects“. 
The offender's goods and chattels ſhall be forfeited from the time of 
the conviction, where it is upon an appeal or indictment; but the forfei- 
ture of lands takes place from the time of the crime committed. The 
party may in the mean while, before conviction, ſel] his goods bong 


_ fide, whether chattels real or perſonal, for his maintenance; but if one, 
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after the crime committed, to prevent forfeiture, make a gift of all his 


A goods, and afterwards is attainted or outlawed, they are forfeited . 
c. 5. Coke | 


No man could be outlawed in England of old but for felony, and 
of this outlawry what is ſaid in the old law books muſt be under- 
ſtood, viz. that one outlawed might be put to death by any man, 
as a wolf, that baneful beaſt; he was chad fig ſaid gerere lupinum ca- 
put, to have a wolf's head f. But in the reign of Edward III. it was 
reſolved by the judges, for avoiding inhumanity, that it ſhould not 
be lawful for any man, but the ſheriff only, (having lawful warrant 
therefor) to put to death any man outlawed, tho' for felony ; and 
that, if he did, he ſhould undergo ſuch puniſhment as if he had kill- 
ed any other man, and ſo the law continued ever ſince. Thereafter 
proceſs of outlawry was ordained by divers ſtatutes, in moſt of com- 
mon and civil actions 5. ! 7 g | | 


| By outlawry, one is diſabled to ſue or have the benefit of the law, 

being put out of the law, as the term imports ; and if a man is out- 
lawed at the ſuit of one man, all men ſhall take the benefit of his 
perſonal diſability. It may be reverſed, 1. by plea or motion, to in- 
form the court of ſome fault in the proceedings: 2. by the king's 
Vo. II. 4 * pardon: 


t. The terms 
forfeiture and 
confiſcationy 
equipolletit 


2. Forfeiture 
of chattels, 
either of ſuch 
as mult be 
found of re- 
cord; or of 
ſuch as need 
not be ſo 
found. 


2. How far 
the effects of 
an oſſender 
can be inter- 


meddled with 


before con- 
viction or at- 
tainder ; to 
what time 
have theſe a 
reſpec, either 
as to goods 
or lands. 


4. For what 
cauſes could 


outlawry of 


old proceed; 
the conſe- 
quences of 
it; and on 
what grounds 
thereafter 


5. The con- 


ſequents of 


an outlawry 


at preſent; 
how may it 
be taken off, 


6. What 
deeds good 


after outlaw- 


ry, before 


inquiſition 


found for the 


king. 


286 An Inſtitute of the Laws of SCOTLAND: Book III. 
pardon : 4. by writ of error. . If, pencing the action, the plaintiff, 


after the plea of outlawry pleaded againſt him, procure a pardon, 
which ue reg him to the law, the defendant ſhall anſwer *. Almoſt 
any objection will ſerve, upon a writ of error, to reſtore the p 
againſt an outlawry, for non- appearance in a civil action. The chief 
effect of outlawry is, that one outlawed, at the ſuit of another, in a 
civil cauſe, ſhall forfeit his goods and chattels to the king, 
real, as a term for years, or perſonal, as goods not fixt to the free- 
hold, debts due by ſpecialty, profits of his lands, as rents, corn, 
Ec. but not the land itfelf® e. | 


As upon an outlawry in a perſonal action, ſo likewiſe upon an in- 
formation for a miſdemeanour, one forfeits not only his goods and 
chattels, but likewiſe the profits of his lands to the king, but not the 
lands, as above: however, a feoffment, leaſe, or other eſtate made bona 


fide, and, upon a good conſideration, before inquiſition found for the 


king, will prevent the king's title; but if ſuch is made after inquiſition, 
the ſame is void, and will not take away the king's title. The caſe 


1s the ſame where ſuch deeds are made after the time at which the 


7. The in- 


tent of of- 


fice or inqui- 
ſition ; it is 
either office 
intitling, or 
office of in- 
ſtruction. 


lands are veſted by ſtatute in his majeſty, without any office or in- 
quifition, which often happens, as ſhall be obſerved immediately. 


OFF1ce or inquiſition was deviſed by the law, for an authentic 


means to bring the king to lands by ſolemn matter of record; and for 
the ſafety of the ſubjects, that the officers of the king might not ſeize 
lands upon ſurmiſes without record. It is either office Intitling, as in 
the caſe of lands purchaſed by an alien; or office of Inſtruction, viz; 
when the eſtate of the lands is lawfully in the king before, but the 
particularity does not appear of record, as in attainder or outlawry “. 
But frequently ſuch inquiſition is ſuperſeded by a ſtatute, veſting the 
eſtates of perſons attainted in the king, on a certain day, as was done 
in relation to thoſe attainted for the rebellion 1715 ©; and the ſame 
courſe was followed in reſpect to perſons attainted for the late rebel- 
lion f. In place of this we have declarators of eſcheat before the 


court of ſeſſion, and of any other caſuality falling to the crown, as 
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baſtardy, Sc. 


THo' an outlawry infers a diſability to ſue, it does not to defend; 
for one outlawed ſhall be put to anſwer in any action againſt him, 
becauſe it is to his prejudice ; but, in an action brought by him, he 
ſhall not be anſwered, the ſame being to his benefit 5. By our law, 
one denounced rebel, (as we call an outlaw) can neither ſue nor de- 
fend, as not having perſonam ſtand! in judicio ; but, in order to defend 
in any action, he will be relaxed of courſe. 


By ſpecial ſtatute in England h, where the plaintiff recovers da- 
mages, and the defendant is thereupon outlawed, no pardon of out- 
lawry ſhall be granted, except the chancellor is certified that the 
5 is ſatisfied his damages; nor ſhall an outlawry after judgment 
reverſed, till the plaintiff have acknowledged ſatisfaction upon re- 
cord, or the defendant brings the money into the court i. Y 
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Ir a commiſſion of bankruptcy is taken out againſt one who there- 
after ſuffers himſelf to be outlawed, the outlawry ſhall not prejudice 


his creditors, the ſame being his own act, ſince by his default it 
proceeded *. 


Uron outlawry for treaſon or felony, the offender ſhall forfeit as 
muchas if he had appeared, and judgment had been given againſt him, 
as long as the outlawry is in force : thoſe that are in default till the 


exigent in treaſon; felony, or petit larceny, tho they render themſelves 
to juſtice, forfeit their chattels, for that is a Flight in law Þ. 


Wurx one is outlawed for treaſon or felony, the law interprets 
his abſence as a ſufficient evidence of his guilt ; and therefore, with- 
out requiring further proof or ſatisfaction, accounts him guilty of the 
fact, whereupon enſues corruption of blood, and forfeiture of his 
whole eſtate. But outlawry in leſſer crimes, as treſpaſs, battery, &c. 
or in e actions, does not occaſion the party to be looked upon 
as guilty of the fact; nor does it infer an entire forfeiture of his real 
eſtate, but only of his goods and chattels perſonal and real, and pro- 
fits of his lands. However, even in thoſe caſes laſt recited, it is 
very penal in its conſequences ; for, beſides the diſability and pains 
already mentioned, he is thereby reſtrained of his liberty, fince he 
may be impriſoned if he can befound . 


Tux forfeiture and penalties of outlawry being fo ſevere, the law 
requires that, in all civil caſes, and in every indictment, or appeal, 
for any crime under the degree of capital, there ſhould be three Ca- 
piaſes againſt him, awarded to the ſheriff of the county where the 
action or proſecution is commenced, before the Exigent be awarded. 
But, after judgment, an exigent may be immediately awarded upon 
a capias ad ſatisfaciendum, The king is to ſatisfy the party his debt, 
at whoſe ſuit the outlawry was taken out ; but this is ſaid to be de 


gratia, and not de jure. Perſons outlawed in any civil action may 
be an heir or a witneſs, and 


tho ſhe be waved*. 


AFTER an outlawry for treaſon or felony is reverſed, the party 
ſhall be put to plead to the indictment, for that remains ſtill good. 


The law is the ſame in civil caſes; and therefore, if an outlawry in 


a perſonal action be reverſed, the Original remains f. 


Ir the king grant over the lands of a perſon outlawed for treaſon 
or felony, and afterwards the outlawry is reverſed, the party may 
enter upon the patentee ; and needs neither to ſue or petition to the 
king, nor take out a ſcire facias againſt the patentee; and he ſhall be 
reſtored to all that has not been anſwered to the king : which, in all 


caſes, hath been underſtood of the mean profits, and not as to the 


principal thing to which he ſhall be reſtord, tho' ſeized into the 


king's hands *. By our law, one that is outlawed or denounced re- 


bel, (as we call it) forfeited only his moveables, whether in a crimi- 


nal or civil cauſe, and his liferent-eſcheat to the ſuperior, if he re- 


mained year and day under it; and now both ſingle and liferent-e- 


{cheat 


his wife ſhall have a dower, as likewiſe | 


10.Outlawty, 
after commiſ- 
ſion of bank- 
ruptcy, can 
not prejudice 
the creditors, 


11. Outlawry 
for treaſon or 
felony equal 
to a judg- 
ment upon 
appearance. 


12. The diſ- 
ference be- 
tween an 
outlawry for 
treaſon or 
felony, and 
that for leſſer 
erimes, or in 
perſonal ac- 
tions. 


13. The pro- 
cedure in or- 
der to out- 
lawry; it is 
ſaid to be de 
gratia, that 
the king ſa- 
tisſies the par- 
ty his debt; 
an outlaw 
may be an 
heir or a wit» 
nels, 


14. Onrever- 
ſal of the out- 
lawry, the 
arty ſhall 
5 put in- 
ſtantly to 
plead. 
15. What if 
an outlawry 
for treaſon 
or felony be 
reverſed, af- 
ter the king 
has made a 
grant of the 
lands, 


* . ito 
* R 8 > ng 
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16. An exe - 
cutor or ad- 
miniſtrator 
not diſabled 
by outlawry 
to ſue. A 
woman way» 
ed. No infant 
under 12 
years, nor a 
peer, in ci- 
vil caſes, can 
be outlawed.” 
17, How far 
denunciation 
can be ſerved 


* againſt ſuch ' 


perſon in 
Scotland. 


| 18. The for- 


feiture in 
high treaſon, 
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ſcheat is taken away in civil caſes, by the late act. But outlawry * 20 Geo. It, 


in high treaſon has the ſame effect here as in England. 


Ax executor or adminiſtrator ſhall not be diſabled by outlawry Wn 


for he ſues en autre droit, in the right of another, v2. the teſtator, 
or inteſtate... A woman cannot properly be ſaid to be outlawed, but 
Waved, as one left out, and not regarded by the law; becauſe women 
are not ſworn at Leets and Turns to bear allegiance to the king: and, 
for the ſame reaſon, an infant under 12 years of age cannot. be out- 
lawed. A peer cannot be outlawed in civil caſes, by reaſon of his 


dignity *. 
| By our: law, an executor, or a ſingle woman, might have been 
denounced to the horn, whereby they would have incurred diſabili- 


ty, and their eſcheat. would have fallen. But as to a married woman 
it could have no effect as to eſcheat ; becauſe the goods which could 


have fallen under eſcheat are the husband's; and the denunciation 


b Coke 1.inſt, 
112, 138. 


of a minor, under the age of pupillarity, could have no effect. As 


to peers, they might have been denounced even in civil caſes ; but, 
by the union, they, have all the privileges of Engliſh peers, except 
as to their fitting in the houſe w peers, otherwiſe than as they are 
elected by our peers. And whether that would have faved them 


from the effect of a denunciation, is of no moment to inquire now, as 


to the caſe of eſcheats, ſince eſcheats, upon denunciations in civil caſ- 


es, are taken away by the late act. It may be doubted, if ſuch de- 


nunciation can be ſerved againſt our peers, in order to infer a diſabili- 

ty to ſue or defend, ſince ſuch outlawry againſt a peer in England 
does not take place. But undoubtedly it may be uſed, in order to 
make the ſums bear intereſt, and the ſtile ought to be varied, fo as 
not to import the other effects, if thoſe do not follow upon it. 


Bu the law of England, (which is now become our law in caſes of 
treaſon *), it is conſequent upon, or implied in the judgment of high 
treaſon, that the delinquent ſhall not only ſuffer death, and his blood 


© 26 Geo. II. 
C. 30. 


47 Annæ. 


be corrupted ; but likewiſe that he ſhall forfeit to the my all his lands, 


tenements and hereditaments, in fee- ſimple or fee- tail, holden or not 


huoolden of any other, which he had at the time of the treaſon com- 
mitted; and his goods and chattels from the time of the conviction. 


19. The 
wife's dower 


loft by the 


attainder of 
the husband 
for treaſon, 


But the rights of all others are ſaved in a moſt ample manner, by the 
clauſe in the ſtatute, fully recited in the foregoing title *, 


As to the Dower of wives, it is expreſsly provided, by ſtatute in 


England, © That the wife, . whoſe husband ſhall be attainted of any 


e treaſon whatſoever, ſhall in nowiſe have dower of any of her huſ- 


e 33H. Vill. 


. c. 26. a 


ce band's lands, tenements or hereditaments, who ſhall be attainted of 


ce high treaſon during ſuch attainder.f,” And indeed fince, by the at- 
tainder, the husband's whole lands are forfeited to the king, and im- 
mediately veſted in his majeſty, the dower or terce cannot take place; 
becauſe, in ſuch caſe, it being the third of the lands for life, in which 
the husband died ſeiſed, he that is attainted of high treaſon dies ſeiſ- 
ed in none, and ſo there can be no dower or terce of them. 


Bur 


fs and 6 
Edw. VI. 
C. II. 
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Bur the wife's jointure conſtituted by ſeiſin, and all other real in- 


cumbrances upon the lands of the perſon attainted of high treaſon, 


225 Edw. III. 
C. 2. 


b Coke 3. 
inlt, 12. 


P. 1540. 

c. 69. I. 5. 
cod. ad l. jul. 
majeſt. 
Coke ibid. 


as well as leaſes granted by him, are within the foreſaid ſaving 
, TRI of | 


Tux act, which is the ſtandard law for treaſon, expreſsly re- 
quires, that the party charged with the guilt of treaſon Be attainted 
of open deed, which neceſſarily implies, that he be proceeded againſt, 
and attainted by due courſe of law. And therefore, if the party is 
ſlain in open rebellion, or otherwiſe die before the attainder of trea- 
ſon, he forfeits nothing; becauſe he is not attainted. This act alter- 
ed that which before was taken for law in England*. The fame was 
likewiſe our law formerly, vis. that one after his death could be 
attainted of treaſon, upon calling his heir, in order to a forfeiture of 
his eſtate, and extinction of his memory, conform to the preſcrip- 
tion of the civil law ©. However, by act of parliament, one ma 
{till be attainted after his death, of which there hath been inſtances“. 


Ix ͤa man hath two ſons, and is after attainted of treaſon, they 


may be heir the one to the other, for the attainder corrupts the lineal 


blood only, and not the collateral; but it is otherwiſe as to ſons born 


after the attainder, becauſe they never had any inheritable blood in 
them. If the eldeſt fon is attainted, and ſurvive his father, he ſhall 


be an impediment to the-next heir to have the land by deſcent from 
the father: tis otherwiſe, if the eldeſt fon is an alien, and the young- 


 ©Danv, (de- 
ſcent) p. 5 55. 


f Coke 1. 
inſt, 13. 


er naturalized, for then the younger ſhall inherit, the eldeſt ſon ne- 
ver having had any blood inheritable in him. There is no doubt, 
but our law is the ſame as to the firſt point, ſince caſes of treaſon are 
regulated with us by the law of England. However, it may be a 
doubt, whether the younger ſon who was naturalized, can, by our 
forms, be ſerved as . and lawful heir to any of his anceſtors, 


20. But her 
jointure or 
liferent by 
infeftment is 


ſafe. 


21. None re- 
gularly can 
be attainted + 
after his 
death; it 
was other - 
wiſe of old, 
both in Eng- 
land and 
Scotland; but 
he may by 
act of parlia- 
ment. 


22. The li- 
neal blood is 
only corrupt - 
ed by an at- 
tainder of 
high treaſon, 
but not the 
collateral. 
The caſe of 
an eldeſt ſon 
attainted out- 
living his fa- 
ther, or if he 
is an alien. 


while his elder brother is alive, tho an alien. But, I conceive, 
the ſervice of the ſecond ſon would proceed, he being the only near- 


eſt Lawfül heir, as if the eldeſt were naturally dead. 


Wuũxxx one is ſeized of lands holden of a common perſon, or a 
ſubject, and his ſon is attainted of high treaſon or felony, if the fa- 
ther dies, living the ſon, the land, by the law of England, ſhall eſ- 
cheat to the lord, Propter defectum ſanguinis, the ſon being incapable 
to ſucceed, by reaſon of the corruption of his blood; and the kin 

cannot have the land, becauſe the ſon never had any thing to for- 
feit fo By our law, the lands of the father, in ſuch caſe, being ſuf- 
fered to deſcend to the ſon, ſtanding attainted of high treaſon, would 


fall to the king by the eſcheat of wtimus heres, or laſt heir, as I have 
ſhown in the foregoing title. 


* 


ESCHEAT, in the law of England, properly is applied to the Caſe, 
where, by accident, the lands fall to the lord XL whom they are 
holden, in which caſe the fee is eſcheated. This may happen two 
manner of ways; 1. Where the party is attainted of felony, and is 
either executed or outlawed for the ſame, for then, his blood bein 
corrupted, he can have no heir. 2. For default of heirs of the vaſ- 
fal or tenant, as where he is a baſtard, and ſo can have no collateral 

Vor, II. 4 D heirs, 


23, When 
lands deſcend 
to ane aſter 
he is attaint- 
ed, they eſ- 
cheat to the 


lord of whom 
held. 


24. In the caſe 
of attainder 
in felony, 
and where 
the party dies 
without 


heirs, the 


lands eſcheat 
to the lord, 
It is other- 
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wiſe in Scot- 
land, 


25. A perſon 
reſtored by 
charter from 
the king, 
having chil- 
dren there- 
after; how | 
may they in- 


herit. 


26. What if 
one, aſter a 
pardon for 


treaſon or fe- 


lony, be call - 
ed a traitor 
or felon. 


27.A pardon 


cannot diveſt 
any intereſt 
veſted before 
in third per- 
ſons, or in 
the king ; 
what if grant- 
ed before 
conviction. 


1. The ori- 
gin of ſucceſ- 
ſion, a deſire 
of one to be 
repreſented, 
which the 
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heirs, or where none is extant that can ſhew ſuch relation to him, 


as ſhall intitle him to inherit to the deceaſed tenant *; and, in all 


theſe caſes, the land eſcheats to the lord of whom it is holden. By 
our law, there is no corruption of blood in felony ; and the lands, 


or other heritable rights of one attainted of it, muſt therefore de- 


ſcend to his next heirs ; and there is nothing forfeited, except ſuch 
moveables as fall under ſingle eſcheat: and the eſcheats of baſtardy 
and laſt heir always belong to the king. | | 


| Parnoxs by the king, or by act of parliament, muſt have the 
ſame effect in England as in Scotland; and having treated at large of 


the ſame in the foregoing title, I ſhall only here add a few remarks 


from caſes ruled in the law of England. 


As reſtitution of blood, in its true nature and extent, can only be 
by act of parliament; ſo, if a man attainted be pardoned by ſtatute, 


his blood is totally reſtored, and he is inheritable to all his relations: 


but, if by charter from the king only, he may thenceforth purchaſe 
lands, but cannot inherit his former relations, for the king's charter 
cannot alter, or take away the right of others, or reſtore the relation 
that was loſt. Upon this ground the children born before ſuch par- 
don ſhall not inherit; but, if they fail, the children born after may 
inherit their father who was pardoned ; for the pardon makes him 
capable, as well of new relations as new purchaſesb. | 


= PaRrpon of treaſon or felony, by act of parliament, even after 
an attainder, ſo far clears the party from the infamy, and all other 


* Coke 1. 
inſt. 13. 


b Bac. new 


abr. (pardon) 
810. 


conſequences of the crime, that he ſhall have an action upon the 


caſe for damages, againſt any one who ſhall afterwards call him Trai- 


tor or Felon; for the pardon makes him as it were a new man“. 


No pardon ſhall diveſt any intereſt veſted in third perſons, and 
even granted after coſts taxed, ſhall not avoid the coſts; and, if the 
party appeal, and the ſuperior court gives new coſts, the ſame ſhall 
not be avoided by the pardon. But a pardon, prior to conviction, ſhall 
prevent all forteiture of lands or goods, and every other conſequence 
of the crime l. | } 


T1T I; 


- Succeſſion in general, in Heritage and Moveables. 


E. CHEATS of baſtardy and laſt heir have only a reſemblance 


of ſucceſſion, but properly are not ſuch, being only introduc- 


© Bac, ibid. 
809. 


d Bac. ibid. 
810. 


ed by the law, as ſuppletory to it. We come therefore now to treat 


of ſucceſſion in the proper ſenſe. 


Section I. The Origin and Nature of Succeſſion, 5 


Sucexss rox, in a general ſenſe, imports the coming of one after 
another. Here it 1s A tranſmiſſion of rights from the dead to the liv- 


ing, either according to the expreſs will of the deceaſed, or the will 


«of the law, in order to repreſent him therein.” The chief charac- 
| | 5 | | . teriſtic 


* 


Tir. IV. The Origin and Nature of Succeſſion. 291 


teriſtic of property is the power of diſpoſal that one has of it, not 
only to take effect in his life, but alſo after his death. Therefore in 
thoſe countries where ſucceſſion takes no place, one can hardly call 
any thing his own. It is the natural wiſh of mankind, and conſe- 
quently their preſumed will, that they ſhould have ſome to repre- 
ſent them. The deſire of immortality is fo deeply rooted in the hu- 
man frame, that it extends even to one's name and memory, after 
his death, that the ſame may be preſerved in his repreſentatives. 
The law of this, and every civilized country, indulges this natural 
bent of the mind ſo far, that if the party has made no ſettlement of 
his eſtate, it calls thoſe to his ſucceſſion whom it preſumes he would 
have named, if he had made any diſpoſition of the ſame; firſt, thoſe 
of his own body; and next, his other relations, according to their 
propinquity, as defined by the law, conform to certain rules. 


Bur, as the rules of the legal ſucceſſion are founded upon the ge- 


neral inclination of the country that eſtabliſhes it, the law, in that 
reſpect 


, ſuppoſes, that it may be prevented by the proprietor's power 
of ſettling his ſuceeſſion according to his pleaſure. Hence proceed- 
ed the maxim of the antient law of the Twelve Tables among the 
Romans, Uri quiſque legaſſet rei ſue, ita jus eflo. Wherefore, the ex- 
preſs will of the proprietor is the firſt rule of ſucceſſion. 


Bur, if there appear no determination or ſettlement by the own- 
er, his eſtate — go according to the common ſentiments of na- 
ture, as they are declared by the law of the country, where the ſub- 
jects are ſituated; for, that a rule might be fixed, the lineal heirs are 
made certain by the proviſion of law. And it is preſumed to be the 
will of the proprietor, that his eſtate ſhall go to them, when he 
makes no contrary ordinance, but ſuffers his ſucceſſion to deſcend to 
them, as the law directs. Wherefore the ſecondary rule in ſucceſ- 
ſion is, that it ſhall go to the next heirs at law, from the preſumed 
will of the owner, failing his or his predeceſſors expreſs determina- 


tion. Hence, ſucceſſion is either by the proviſion of the party, or 
proviſion of law. | 


Bx causx feudal rights were conſtituted by the joint conſent of ſu- 
perior and vaſſal, and all ſucceſſion in heritage with us is founded in 
the feudal cuſtoms, therefore no heritable right can be ſettled by te- 


ſtament, which is entirely incompetent and void as to heritage. But 


one may, by diſpoſitions, procuratories of reſignation, or by bonds 
of tailie, make ſettlements in favour of any perſons he pleaſes, under 
what conditions and burthens he thinks fit, ſuch deeds being always 
executed while he is in liege pouſtie, i. e. when he has lawful power 
over his heritage. This is ſo called, in oppoſition to death- bed, at 
which time one cannot, in the judgment of our law, convey a land- 
eſtate. Tho' ſuch deeds, after being duly executed, ſhould not 
be completed in the granter's life, by reſignation and infeftment 
thereon, or perhaps without proper clauſes for that end; yet they 
will be effectual to compel the heir at law to enter to the lands, and 
denude in favour of the diſponee. If the deed was in favour of 
the diſponer himſelf, and after his deceaſe to certain perſons, as his 
heirs of tailie or proviſion, the heir at law may, by proper diligence, 


at 


law indulges 
according to 
his preſumed 


wiſh. 


2. The firſt 
rule of ſuc- 
ceſſion the 
expreſs will 
of the pro- 
prietor. 


3. The next 
rule of ſuc- 
ceſſion ; the 
will of the 
law founded 
in the pre- 
ſumed will 
of the party. 


* 
* 


4. No ſucceſ- 
ſion in heri- 
tage with us 
by teſtament; 
but the equi- 
valent may 
be done by 
revo kable 
deeds of the 
nature of 
theſe inter 
vivos. 


* 
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at their inſtanee, be compelled to denude in their favour, after they 
have made up a title to the deed of entail; and, on his default, the 
ſubjects will be adjudged to them by the proper court, in a ſuit for that 
This anſwers the end of teſtamentary diſpoſitions, the fiar 
he may retain the deed of ſettlement, in his own poſſeſſion, till his 
death, provided always it contain a power to alter, or a reſervation of 
his liferent, or a diſpenſation with the delivery, In all theſe caſes it 
will be good, tho undelivered to the party who is favoured with it. 
But otherwiſe it will be void, as wanting the finiſhing act, v:2.-the 
delivery; Et nihil actum cenſetur, quamdiu aliquid agendum ſupereſt, as 
the law ſpeaks on the like occaſion. The above qualities are requiſite 
in a diſpoſition of an eſtate to a certain perſon, and his heirs. But, if 


it is a deed of entail in favour. of the fiar himſelf; and the heirs 


ce of his body, which failing to certain other heirs,” it is good with- 
out delivery, or any of the above qualities; for ſuch deed is not in- 


tended to be delivered, being in favour of the granter. And as to 


5. The term 
Heir, in a 

ſtrict ſenſe, 
is applied to 


the ſucceſlor 


in heritage, 


and executor 


to the ſuc- 
ceſſor in 
moveables. 


6. To what 
rights, heri- 
table or 
moveable, 
does the heir 
at law ſuc- 


ceed. 


Thus likewiſe t | 
which is the beſt of each kind of moveables, or zpſa corpora of ſuch 


moveables, the-proprietor may make a teſtament, and bequeath them 


therein, or by writings apart, except that one, by teſtament, cannot 


prejudice his wife of her ſhare thereof, nor his children unforisfami- 
liated, of their legitim or portion natural, as ſhall afterwards appear. 


As in default of heirs, by the proviſion of parties, who are termed 
Heirs of Tailie and Proviſion, the heirs of line, or by proviſion of 
law, ſucceed in heritage: ſo in moveables, failing an executor nomi- 
nate, or teſtamentary, there is place for an executor- dative, i. e. given 
by the commiſſars by proviſion of law. Tho the word Heir is a 


ſors in immoveables, and other heritable rights, as does that of Exe- 


cutors the ſucceſſors in moveables. The ſucceſſion in heritage dif- 


fers widely from that of moveables, as will appear from the follow- 
ing general obſervations, and more particularly from the ſubſequent 
titles, which treat of each ſeverally. e | 


Tur heir alone ſucceeds in all immoveable ſubjects, and in thoſe 
that are heritable, either by a clauſe for infeftment, or otherwiſe. 
And it is a rule in our law, that all heritable rights deſcend to heirs, 
whether they are mentioned in the deed or not. This holds even 
in rights of the ſtrifteſt kind, as tacks and reverfions®: the reaſon is 


plain; for being heritable of their own nature, they are caſt upon the 
heir by act of the law, ſo that the maxim in the civil law, Qi pro- 
_ wadet ſibi, providet heredibus ſius, One who provides a right to himſelf, 


is underſtood to provide it likewiſe to his heirs, holds ſtrongly with 
us. Indeed, if either from the nature of the right, as in commiſſi- 


ons, tho' concerning lands, or conception of the deed, they are per- 


aving it thus in his power to ſettle his ſucceſſion at his pleaſure ; for 


232 term, applicable likewiſe to an executor, who is res in mo- 


ilibus, heir in moveable ſubjects; yet it properly denotes the ſucceſ- 


*Hadding- 
ton. Feb. 22. 
1610, heirs 
of Robertſon. 
bJan.9.1662. 
Earl Murray. 
Nov. 

1750, Wat- 
ſon. 


ſonal, as where a reverſion bears © the lands to be redeemable by the 


ce party, during his life, or the like, the ſame cannot deſcend to heirs. 


The heir has likewiſe ſometimes right to things moveable of their 


own nature, as 8 bonds heritable by a ſecluſion of executors. 
e heir at law. has right to the heirſhip moveable, 


things whereout heirſhip is due; if he is the heir of one that was 


infeft 


4 B. 2. tit. 1. 
ſect. 4. 


b July 10. 
1628. Cant. 


Jan. 1736. 
Wilkieſon 


contra Bal- 


four. 


Deut. xxi. 
17. 


eldeſt male is the heir, and the reſt are executors. 
males ſucceed, they are both co-heirs and executors by equal ſhares. 


his heir. 
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infeft in lands, houſes, tithes or annualrent, termed Baron, tho 
perhaps he has otherwiſe none of the privileges of a baron; or heir of 
a prelate, who is every beneficed clergymen ; or of a trading burgeſs 
at his death. The Beft is that which the heir thinks ſo. It is moſt 
commonly a ſingle thing ; but ſometimes it goes by pairs, as-a yoke 
of oxen; and ſometimes by dozens, as a dozen of ſpoons, if there 
are ſo many, otherwiſe it is but one: and if the heirſhip moveable is 
pledged, the executor muſt relieve it. The executor carries all o- 
ther moveables, whether things or rights: of heritable and move- 
able rights J have diſcourſed in another place. 


Tuo' the ſucceſſor in heritage is quite diſtin& from the executor 
in moveables, yet both are ſubject to the debts of the anceſtor, in the 
option of the creditors. But the executor 1s only liable to the extent 
of the effects, conform to the inventaries in the confirmation; where- 
as the heir, unleſs he ſerve cum beneficio,, or upon inventary, and in 
ſome caſes after mentioned, is liable univerſally. However, the heir 
has relief from the executor of the moveable debts, and if the neareſt 
of kin, that might be executor, abſtain, the heir may confirm him- 
ſelf executor creditor for ſuch relief: and the executor has relief a- 
gainſt the heir of all heritable debts wherewith he is affected; for 


tho' the ſame perſon is frequently both heir and executor, if there 


are no other in the ſame degree of relation. to the deceaſed; yet if 


more males, or males and females concur in the ſame degree, the 
But if only fe- 


Ir a cautioner, in an heritable debt, pays it, and takes only a diſ- 
charge of the debt, this is ſufficient to found his relief againſt the 


prineipal debtor ; but this relief is a ſimply moveable right, and fo 


longs to his executors ; for the original debt becomes extinct by 
the payment, fo far as concerns the creditor b. But if the cautioner, 
on payment, take, in place of a diſcharge, an aſſignation to ſuch he- 
ritable debt from the creditor, it ſubſiſts in his perſon, in the ſame 
manner as if a ſtranger had taken right to it, and ſo would fall to 


« 
« 


SECTION II. Primogeniture, and the Right of Repreſentation, 


Ix ſucceſſion to heritage (except where females, or their repreſen- 
tatives, who are heirs-portioners, inherit) there is place for primo- 
geniture, as was juſt hinted : thus, amongſt ſons, brothers, nephews, 


or other males in the ſame degree of relation, or their repreſentatives, 


the eldeſt, by the right of primogeniture, excludes all the reſt, This 
right had its riſe from the nature of the feudal holdings, that the vaſſal 
might be more capable to ſerve the 12 by the whole and entire 
fee's deſcending to him. This rule of ſucceſſion is received with us, 
for the ſtanding of families, to which our law very much inclines, and 
on the antiquity whereof many are ſo vain as to value themſelves. 
The right of primogeniture was altogether unknown amongſt the 
Romans, and not much reſpected by the Jews, being limited to a 
double portion, and taking no place in collaterals *. We even make 
ſome diſtinction in ſucceſſion of females, in fayour of the eldeſt heir- 

Vor. II. 88 "2 portioner, 
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8. How far 
the right of 
relief of an 
heritable 
debt, move- 
able or heri- 
table. 


9. The right 


of primoge- 
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it takes place 


in heritage or 
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10. Right of 
primogeni- 
ture either 
legal or con- 
ventional. 


the ſame marriage preferred to the ſucceſſion b. 


11. What if 


two ſons ate 
born at one 
birth, and it 
cannot be 
proved 
which was 
brought forth 
firſt, 
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portioner, allowing her a Præcipuum, (of which J ſhall afterwards 
ſpeak *). But they are all, notwithſtanding, heirs portioners. 


Tn1s right of primogeniture is either by Act of the law, or Deed 
of the party: the firſt is in the caſe of lineal ſucceſſion. One's eldeſt 
ſon ſucceeds to him in heritage as his heir at law ; but an abſolute 


fiar of his eſtate may bar his eldeſt ſon from the ſucceſſion at pleaſure, 


with the ſame freedom as he may an extraneous heir: The ſecond 
caſe is, where one limits his eſtate to himſelf, and his eldeſt fon of a 
marriage, when perhaps he has ſons of a former marriage ; if this is 
by a voluntary deed, to which he was under no civil obligation, he 
may likewiſe alter it as he ſees proper. But if it is done in a contract of 
marriage, he cannot regularly diſappoint the heir of the marriage by 
a gratuitous deed ; for that were to counter the faith of the contract; 
However, upon extraordinary provocations, and offenſive behaviour on 


the part of ſuch heir, he may be diſinherited, and another child of 


Ix caſe two ſons are born at one birth, and it cannot be proved 
which of them was firſt brought forth, the queſtion is, How the e- 
ſtate ſhall go? It would ſeem moſt probable, that, ſince the primoge- 
niture, that would give the privilege to the one over the other, can- 


not be proved, they muſt be conjoined in the ſucceſſion. But how 


the matter could be expedited in our forms may be a doubt, ſince the 
brieve of Mortanceſtry is always in favour of one * as neareſt and law- 
« ful heir;” or if it be to more, in favour of them as heirs-portioners, or 
of proviſion; which cannot take place but where females, or their iſ- 
ſue ſucceed, or where one had taken lands to himſelf, and all his chil- 
dren of ſuch marriage, who thereby become heirs-portioners of pro- 
viſion therein. It behoved, I conceive, to be by a declarator, finding 
them both equally intitled to the ſucceſſion, and, purſuant thereto, a 
warrant from the court of ſeſſion, to the director of the chancery, to 


2 Inf. tit. 5. 


b Hume de- 


ciſ. 50. 


iſſue out a brieve to the ſame purpoſe, for ſerving them joint-heirs. 


This caſe puzzled the doctors very much; and the learned Tiraquil 
relates, at great length, twelve ſeveral opinions on it, and their reaſons, 


and at laſt he accedes to the above determination, That they ſhould 


be conjoinede. This reſolution may ſerve as to eſtates in fee-ſimple, 
where a diviſion frequently occurs, and always may. But, in ſuc- 
ceſſion to indiviſible rights, as to kingdoms or titles of dignity, and 


to eſtates under a ſtrict entail, which are either indiviſible of their 


own nature, or by the tenor of the ſettlement, the difficulty is great- 
er, and may ſeem inextricable. The learned Voet prefers him who 


is in poſſeſſion, for that the other cannot evi from him, but upon 
a proof that he is the firſt- born, which is ſuppoſed cannot be done, 


12. The right 
of repre ſen- 
tation; it 
takes only 
place in he · 
ritage, 


and ſo he muſt ſuccumb; but that, if none of them is in poſſeſſion, it 
muſt be determined by lot 5. | . 


THERE is another difference ariſing from the privilege of primo- 
geniture, between the ſucceſſion in heritage and that of moveables; 
That in heritage, by the benefit of Repreſentation, one will ſucceed, 
tho remoter in degree, if deſcended of one who had right to ſucceed : 
thus, a grandchild, even a daughter of an eldeſt ſon deceaſed, excludes 
all her father's brothers in the ſucceſſion to the grandfather, tho 

. males, 


© Tiraqu. de 
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quæſt. 17. N 


Voet. di- 
greſ. de feud. 


981. 
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males, and nigher in degree of relation; becauſe, by the right of 
repreſentation, ſhe comes into her father's place, who would have ex- 


cluded them; and if he leaves more daughters, they ſucceed as heirs- 
portioners to their grandfather, | 


Arx the fame time, tho' this be termed a Repreſentation, yet the 
grandchild, for example, in the caſe of a ſuccefſion to the grand- 
father devolving to him, his father having predeceaſed, does not re- 
preſent his deceaſed father in his debts, to which he is nowiſe liable, 
by coming into his place ; but only repreſents him in his propinqui- 
ty to the predeceſſor, to whom the ſucceſſion is claimed, 


Tus right of repreſentation is much controverted among the doc- 


tors, even as to thoſe countries where the right of primogeniture ob- 


tains ; and there was a famous inſtance to the contrary in France, viz. 
Ludovicus Pius, ſecond ſon to Charles the Great, ſueceeded in pre- 
ference to Bernard, ſon of Pepin, who was the eldeſt ſon of the em- 
peror, but predeceaſed his father *. And the ſame was of old doubt- 
ed in our law. However, ſuch right became our eſtabliſhed law, ſome 
ages ſince, not only in ſuccefſion to the crown, but likewiſe amon 


13. The right 
of repreſentas 
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Ubi 
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ſubjects in all heritage. It is founded in the patriarchal law $,” eita- 


bliſhed by the civil law a, and received in the feudal cuſtoins of the 
Lombards *. But in moveables there is no repreſe= ation; for the 


next in degree in life excludes the children of the deceaſed from all 


intereſt therein, with an exception, in favour of brothers or ſiſters chil- 
dren, by the whole blood, as after mentioned, 


| FRoM the ſame Fountain another rule is derived to us, viz. That, 
in heritable ſucceſſion, males, and their iſſue, always exclude fe- 
males in the ſame degree, actually by propinquity, or by operation 
of the law by the 1 of repreſentation. This privilege of males, 
in the ſucceſſion to à land eſtate, ſo far held by the written feudal 
law, that a right taken to Heirs whatſoever, would only go to heirs- 
male; and unleſs the right was expreſsly taken to females, in default 
of males, females, or their deſcendants, could never ſucceed to it, 
But with us, a deſtination of lands, to Heirs whatſoever, is under- 
ſtood to comprehend females, in default of males of the ſame line, and 
their iſſue : thus, failing ſons, and their iſſue male and female, daugh- 


ters ſucceed in heritage, which was our antient law *, as at this day. 


This ſhews that the feudal uſages of the Lombards never took 
place with us. In moveables, the ſucceſſion goes to the next of kin, 


without diſtinction, whether male or female, as was juſt obſerved. 


SzcTION III. A Parallel between Succeſſion in Heritage, and Moveables. 


In the line of aſcendants and deſcendants, all are whole blood. 
And therefore children, tho' of different mothers, ſucceed equally to 
their common father in moveables. But, in the line of collaterals, 
perſons may be related, either by the whole blood or half blood ; 
the firſt is, where they have the ſame father and mother, who are 
called Brothers or Siſters-German, or when, in remoter degrees, the 
are deſcended of one common ſtock : thus, they are relations by the 


ſame 


whole blood, whoſe fathers were brothers-german, procreated of the 
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ſame father and mother, and are termed Coufins-German. But they 
are related by half blood only, who have the ſame father, but different 
mothers ; or, in remoter degrees, whoſe fathers or grandfathers 
were ſprung of the ſame father, but of different mothers; and then 
they are termed Brothers or Coufins-Conſanguinian. Perſons that 
have the fame mother, but different fathers, are likewiſe related by 
half blood, and are called Brothers or Couſins-Uterine, as I took no- 
tice elſewhere *. 


Ir is a rule, both in heritage and moveables, That the whole 
blood excludes the half blood in the ſame line of ſucceſſion. Thus, 
a ſiſter- german, and her iſſue, will exclude brothers-conſanguinian 
but as the line of deſcendants is preferable with us to that of aſcen- 
dants, therefore a brother-conſanguinian, failing brothers and ſiſters- 
german, and their iſſue, will be preferred in the ſucceſſion, whe- 
ther of heritage or moveables, to the father or his brothers-german ; 
for the father never ſucceeds to his child, while he has any other 
children, or their iſſue. 


Hrn it muſt be obſerved, that, in a queſtion about ſucceſſion to 


a brother or ſiſter, either in heritables or moveables, brothers and 
ſiſters, ahd"their iſſue, are always conſidered as deſcendants, in com- 
etition with the father or other aſcendants, and collaterals by them, 
d are preferable ; for tho brothers and ſiſters are truly collateral 
only to the deceaſed, yet, being deſcerided of the ſame father, and 
preferable to him in the ſucceſſion, they muſt likewiſe be to his bro- 
thers and ſiſters, who are intitled to the ſucceſſion only by their relati- 
on to the deceaſed, viz. thro him the father. | 


NoTWwITHSTANDING there is ſo great regard had to perſons hav- 
ing the ſame common father and mother, yet the mother herſelf, or 
any relations by her alone, as a brother uterine, can never ſucceed, 
even tho' the eſtate proceeded from the mother. Hence put the caſe, 
The ſon, who ſucceeds to his mother, dies leaving a brother uterine, 
and another conſanguinian, the brother uterine will not ſucceed ei- 
ther in heritage or moveables, but the brother conſanguinian; where- 
by the mother's ſucceſſion ſhall go to mere ſtrangers : for we ob- 
ſerve not the rule followed in ſome other countries, and ſtrongly re- 
commended as our law by the learned Craig >, Materna maternis, et 
paterna paternis, i. e. That where one ſucceeds to his mother, and 
dies without iffue, his blood-relations, on the part of his mother, ; 
and not thoſe on the part of his father, ſhall inherit ; and if one 
ſucceed to his father in lands, and die without iſſue, the land ſhall 
deſcend to his relations on the part of the father. But whatever doubt 
may have been in Sir Thomas Craig's time upon this point, there is 
not the leaſt at preſent ; ſo that the contrary of what that learned au- 


| thor contended for as our law is now eſtabliſhed by inviolable cuſ- 


tom. We conſider in whoſe perſon the right laſt ſubſiſted, and titles 
mult be made up by his heirs. But this will not bar the relations, on 
the part of the mother, from ſucceeding in force of a proviſion : 
thus, if one provides his eſtate © to himſelf and his wife, and heirs of 
the marriage, which failing, to the heirs whatſoever of the wife,” 
and an only child of the marriage ſucceeds, and dies without iſſue, 
| his 
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his brother uterine, or other heir of line of his mother, will ſucceed 
to him as heir of proviſion; but, without ſuch proviſion, the lands 
would eſcheat to the king, on default of heirs on the part of the fa- 
ther, and never deſcend to the mother or the relations by her-. At 
the ſame time, one ſucceeds to his mother, and all her relations on the 
father's fide, to whom ſhe herſelf could ſucceed ; becauſe he is re- 
lated to them by his mother and her father. Thus, one ſucceeds 
to his mother's brothers and fiſters-german or conſanguinian, be- 
cauſe they had one common father; but not to her brothers or ſiſ- 
ters uterine. Thus, likewiſe, one ſucceeds to his grandfather, or 
grandmother, by his mother, or to their relations on the father ſide, 
in the ſame manner as his mother would, But ſuch grandfather or 
grandmother, and their relations, are not intitled to ſucceed to the 


grand-child, being only related to him by his mother, who herſelf 


could not ſucceed to her ſon, 


Tuls ſeems unequal, for that the ſucceſſion ought to be recipro- 
cal; and it may ſeem hard to exclude a mother from ſucceeding to 
her own child : but it was the primitive law of the Romans, by the 
Twelve Tables, afterwards rectified by ſuperveening laws. How- 
ever, we obſerve the antient law in this reſpe&, notwithſtanding its 
apparent hardſhip, in order to preſerve eſtates in the father's family. 
I find that, of old with us, relations on the part of the mother did 
ſucceed ©; but which is antiquated by inveterate cuſtom to the con- 
trary, declared by the above precedents, 


THERE is this farther difference between ſucceſſion in heritage 
and moveables, that, in the ſucceſſion of brothers to heritable ſub- 
jects, the immediate younger brother to the deceaſt brother or ſiſter 
is heir of line, in excluſion of the eldeſt and all other brothers, and 
the immediate. elder brother is heir of conqueſt. And failing an im- 
mediate younger brother, and his iſſue, the immediate elder, and 
his iſſue, is both heir of line and of conqueſt; and failing an elder 
brother, the immediate younger. This rule is of old ſtanding with 
us *. Conqueſt that falls to the heir of conqueſt, is all heritable rights 
whereupon infeftment did or might follow, acquired by the deceaſed 
upon ſingular titles, i. e. to which he did not ſucceed as heir Pracep- 


20. It is after 
the example 
of the law of 
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that the mo- 
ther, or rela- 
tions by her, 
ſucceed not: 
it was other- 
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old law. 


21. In the 


ſucceſſion of 
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heritage, who 
heir of line, 
and who heir 
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no]diſtinction 
in the ſucceſ- 
ſion of liſters, 


tione hereditatis, or otherwiſe. All other rights, viz. ſuch as had de- 


ſcended to the deceaſed, as heir of line, conqueſt or proviſion, to 


any of his predeceſſors ; and heritable rights, tho' acquired by him, 


of ſuch kind, that infeftment could not follow thereon, as tacks, 
bonds only heritable by ſecluding executors, as likewiſe heirſhi 


moveable, fall to the heir of line. Reverſions fall to the heir of line, 


or of conqueſt, as the lands to which they relate are heritage or con- 
queſt *, This diſtinction holds not in the ſucceſſion of fiſters i. 


Ox muſt be ſerved Neareft and lawful heir to the deceaſed, by 
an inqueſt upon oath, and therefore only the next by blood or re- 
preſentation can be ſerved; ſo that, if he ſhould be abſent, or not 
enter to the ſucceſſion, no other can be admitted while he is in life. 
But his or his anceſtor's creditors may affect and carry off the eſtate, 
by obtaining the ſame to be adjudged, in payment of their debts, as 


hath been already related e. And in moveables, if any one that is 


VOL. 3h © 4 F remoter 


22. The near- 


eſt heir can 
only ſerve; 
the caſe is 

otherwiſe in 
moveables. 
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23. Exhere- 
dation, or re- 
nunciation 
by the next 
heir, does 
not exclude 
him; the ſuc- 
ceſſorium e- 
dictum takes 
noplace with 


us. 


the Roman Pretor removed the foreſaid ineonveniency, 
to the remoter heir accefs to the inheritance; under the title of Bo- 
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remoter in propinquity, on the father's fide; to the deceaſed, ſhall 
be confirmed executor, as neareſt of kin to him, the confirmation is 
void; if the next of kin inſiſt to have it fet aſide; but otherwiſe, he 
is anſwerable to thoſe having the preferable intereſt, as well as to the 
creditors, to which purpoſe he finds caution at his confirmation. But, 
if one of the neareſt of kin confirm as ſuch, the confirmation will 
not be voided at the ſuit of the reſt, for he will only be aceountable 
to them for their ſhares. | 


Ir is to be obſerved, that no-Exheredation of the next heir by the 
deceaſed, or renunciation by the heir himſelf can exclude him, and 
make way for the remoter . But ſtill the next heir may ſerve himſelf, 
notwithſtanding, neareſt lawful heir; and the remoter cannot, even 
tho the next heir ſhould totally abſtain, which _ be inconve- 
nient to creditors, and deſtructive to policy; but t 
by the foreſaid remedy, allowing the creditors to affect the eſtate. 
The caſe was the ſame by the ſtrict rules of the old civil law: But 
by allowing 


norum poſſeſſio, which in effect carrled the ſueceſſion. This was call- 


* 


ed Sucreſſorium ellictum b, and was thereafter laid dovyn as the rule of 


| 24. One's 


calling his 
neare(t heirs 


whatſ6ever, - 


in exevfion” 
of ode "ay 
them, virtu- 
ally debars 


ſach lone. 


25. In move- 
ables, any of 
the e of 
kin renounc- 
ing, makes 
way for the 
reſt in the 
ſame degree. 


26. What 
difference in 
the ſucceſſion 


to heritage 


anttmoye- 
ables," as to 
perſons re- 
liding and 
dying abroad. 


ſucceſſion by the emperors?; which can take no place with us, for 
the reafon above aſſigned. oF | —N | 


Ir one deſtinate his eſtateto heirs whatſoever, excluding and de- 
« barring one of his next heirs,” the other heirs at law will ſucceed as 
tacitly heirs of proviſion, aid the perſon excluded will ſtand debarr- 
ed from the ſucceſſion, not by virtue of any exheredation, but be- 
cauſe the deceaſed' had virtually inſtituted the other heirs. This 
was lately found in the ſettlement of Sit John Leſly's eſtate, whereby 
certain of his daughters were ſpecially ſubſtituted, and, failing of 
them, he provided his eftate to his-heirs whatſoever, excluding and 
debarring one of his daughters by name; and he having another 
daughter not named at all in the ſettlement, ſhe, after failure of the 
daughters ſpecially ſubſtituted, was found virtually called, as heir 
whatſoever, in excluſion of the daughter debarred: 


Bur in moveables, if any of the neareſt of kin have either expreſs- 
ly or tacitly renounced their right, it accrues to others of the ſame 
degree, who are likewiſe equally near of kin; and, in default of 
them, the ſucceſſion regularly will devolve on thoſe who renounced, 
in excluſion of the remoter. | 


THERE is this confiderable difference, by the laws of moſt nations, 


between the ſucceſſion to heritage and that to moveables, viz. that 


is is prevented 


* Hadding- 
ton. Dec. 1. 
1609. Dal · 
glicſh, 


b Tit. ff. de 
ſucceſſ. edict. 
eL. 1. c. cod. 
tit. H 7. inſt, 
de legit. ＋ 
rat. 1QCCC 


in heritage or lands, and rights touching the ſame, the law of the 


place where the fubjects are ſituated determines the ſame. But, as to 
moveables, the rule is, © That thoſe ſucceed therein who are intitled 

«the law of the place where the owner or creditor reſided at his death” 
tho' the ſubjects lie, or the debtors live in another country, where the 
rule of ſucceſſion is different . As to the firſt, which regards the 
ſucceſſion in heritable ſubjects, it is inviolably followed with us. But, 


as to the ſucceſſion to moveables, it would ſeem that the law of Scot- 


d Voet. ad 
{ct® Tertul- 


lian, 9.34. 
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Jan. 19. 
1665. Shaw. 


b Tiraq. de 
jure primog. 


queſt, 49. 


c Ad tit. ff. 
de bonis 
damnat. $ 7. 


dFalc. Nov. 
28. 1744. 
Brown. 

ER, 1. tit. 1. 
963. 
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land muſt be the rule, tho the. owner or creditor lived: and died in 


another country, here the courſe of ſucceſſion varies: for, ſince a 
nuncupative teſtament in England was not ſuſtained: here, in preju- 


dice of the neareſt of kin, intitled i by our law, neither can the law 
of England, or. any · other country affect the ſucceſſion, as to things 
lying here, or demands that may be made before our courts, of claims 
that belonged to foreigners degeaſed ; but titles muſt be made up 
to the ſame conform to our law. And this is likewiſe the opinion of 
divers learned lawiers b. And- which ſeems unavoidable, for the ſuc- 
ceſſion both in heritage and moveables depends on the law of the 
cauntry where it is claimed, inſamuch, that if by that law, no ſuc- 
ceſſion to the inteſtate were allowed, but that the whole effects ſhould 
gor to the fiſk, that country where they lay, or as to debts where 


of the thing, andi is given us, as the law of nations, by the learned 
Vote. Andiconſequently the ſame law muſt determine what relati- 
ons ſhall inherit, and what titles ſhall be made up thereto. Indeed, 
if a claim is made here, touching debts due to a foreigner deceaſed, 


the law. of: the place of his reſidence would be regarded; For ex- 


ample, one as neareſt kinſman gets payment of a debt due to his 


predeceſſor, and, coming here, is ſued by another, who claims an e- 


qual intereſt in the. ſubjects, by the law of the place where the cre- 
ditor lived and died, that law would be the rule for the deciſion of 
the caſe, for then no titles are requiſite to be made up, conform to 
our law Thaye ſpoken a little elfewhere on thig point. 


Arz females of the ſame line, failing males, ſucceed as heirs- 
pontioners, and, as one heir, repreſent their anceſtor; and, in caſe of 


the · death of any of them, the eldeſt ſon of the deceaſed ſucceeds in 


the right of his mother by repreſentation. But, in moveables, thoſe of 


the ſame degree and line, whether male or female, ſucceed alike, as 


was above remarkedi Nor. do they ſucceed in ftirpes, or in place of 
their parents, Which only holds by the right of repreſentation, but 
in capita, according to the number of perſons in the, ſame degree. 
So that, if nephews-and nieces are executors to their uncle, they come 
in all equally in their-own right, without regard to their parents; 
nor have the children of the deceaſed nephews or nieces any intereſt, 
becauſe repreſentation has no place in moveables. . 


I propinquity, whence the right of ſucceſſion ariſes, the lines and 
degrees muſt be conſidered. A line is “a ſeries of perſons, deſcend- 


ed of the ſame parents or parent.” It is either the right line of 


Aſtendants and Deſcendants, called likewiſe the Direct Line, where 
the perſons are related, as parents and children, &c. or Oblii 7 


' termed the Collateral Line, where the perſons related are not de- 


f Tit. ff. de 
grad. et aff, 


ſcended the one of the other, but have a common parent, by whom 
they are related to one another, as brothers and ſiſters, &c. who axe 


all: either of the whole or half-blood, of whom, however, brothers 


and. fifters, and their. iſſue, are conſidered as in the ling of deſcen- 
dants, as above. The degrees of propinquity are the ſeveral removes 
by new. generations, ſo that every anz generation, whe! by 
the child is farther diſtant from his father's relations than his father, 
is a degree, by the computation of degrees in the civil law. , have 

7 | argely 


tha / debtors lived:would:have-the benefit; as is plain from the nature 


27. Lines and 
degrees of 
ropinquity, 
in order to 
ſucceſſion. 


28. The rules 
of ſucceſſion, 
in both heri- 
table and 
moveable 


rights. 


29. The di- 
verſity be- 
tween the 
ſucceſſion in 
heritage, and 


matin move. an bar the father, and the collaterals to him. 2. That in heritage, the 


right of primogeniture takes place among males; ſo that the eldeſt 
ſon and his iſſue excludes all the reſt, and eldeſt brother the younger 


ables. 


largely ſpoken of lines and . e elſewhere *. As to degrees, 
the obſervation of them is only of uſe in the ſucceſſion to moveables, 
which devolves to the neareſt in degree; but not in the ſucceſſion to 
heritage, where, on account of the right of repreſentation, the di- 


ſtinction of degrees is not regarded. In the ſucceſſion to moveables, 


we follow the above rule, both in the direct and collateral line, with- 
out regard to the computation of degrees in the collateral line, by 
the canon law, tho' vulgarly that manner of computing relations is 
uſed, as I remarked in Ge place before quoted. 


SecTION IV. The ſpecial Rules of Succeſſion in Heritage and Moveables. 


Fon the obſervations hitherto made, it appears, that the lineal 
ſucceſſion with us, in both heritables and moveables, is, 1. The de- 
ſcendants, in the remoteſt degree, exclude aſcendants and collaterals. 
2. That, brothers and ſiſters ſucceed next to deſcendants. 3. Fail- 
ing thoſe and their iſſue lawful, the immediate aſcendant ſucceeds. 
4. The immediate aſcendant's collaterals. Thus, the father ſucceeds 
to his child, failing the child's deſcendants, and his brothers and ſiſ- 
ters by the father, and their iſſue; and next to the father, his bro- 
thers and ſiſters, the deceaſed's uncles and aunts, and their iſſue law- 
ful; and failing thoſe, the grandfather by the father, and after him 
the grandfather's brothers and ſiſters, and their iſſue ſucceed ; and 
ſo backward to the moſt antient predeceſſors, the collaterals of the 
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2B. 1. tit. 5. 
$'37+ 43+ 


immediate progenitor, always barring the remoter predeceſſor, and 


his collaterals. This is founded upon the ſame reaſon that brothers 
and ſiſters exclude the father, 22. that it is preſumed the right came 
from the father, and the ſame affection to continue to all his chil- 
dren. 5. That the whole blood always excludes the half- blood in 
the ſame line of ſucceſſion. Thus, brothers and ſiſters-german, and 
their iſſue, exclude brothers conſanguinian®; but a brother conſan- 
guinian bars the father, or his brothers and ſiſters, tho' of the whole 
blood. 6. That the mother, or any relations by her, never ſucceed; 
ſo that there will be place for the king, as laſt heir, in preference to 
one's mother, brothers or ſiſters uterine, tho' children ſucceed to their 


mother, and ſuch relations to whom ſhe herſelf could ſucceed. 


Laſtly, That there is no ſucceſſion by affinity. Thus, the husband 
and wife never ſucceed to one another, and much leſs can the rela- 
tions of the one ſucceed to the other, or his relations. The caſe was 
otherwiſe in the civil law, by which, failing blood- relations, the 
husband ſucceeded to the wife, and, on the contrary; but the rela- 
tions of the one never ſucceeded to the other. And, if the wife ſur- 
vived, and was indigent, ſhe ſucceeded to a certain proportion of the 


deceaſed's effects, by the law of the Novels, even tho the deceaſed 
left children. 


Tux diverſity between the law of ſucceſſion in heritage, and that 
of moveables with us, is, 1. That, in heritage, males bar females in 
the ſame line of ſucceſſion, but not otherwiſe. Thus, ſons exclude 
daughters; brothers exclude ſiſters; but ſiſters- german or conſanguini- 


brothers, 


d ſuly 4. 
1719. Gem- 


mel. 


Tit. cod. 
unde vir et 


Uxor. 


d Nov. 117. 
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brothers, with the foreſaid diſtinction as to a middle brother, that 
the ſucceſſion divides between the heir of line and heir of conqueſt. 
3. That, in caſe of female ſucceſſion in heritage, all of the ſame 
line, and the iſſue of the deceaſed, inherit equally: thus, all the 
daughters ſucceed alike as heirs-portioners, and all the ſiſters, firſt 
ropes and next conſanguinian. 4. That in heritage there is place 
or the right of repreſentation ; ſo that the great grandchild of the 
eldeſt fon will * the ſecond ſon; and among the children of 
heirs Fee the eldeſt ſon ſucceeds in his mother's right, exclu- 
five of the reſt. But in moveables, as has been oft ſaid, all of the 
ſame degree and quality, male and female, come in alike. 


Tur foreſaid line of ſucceſſion takes place, unleſs the rights are 
expreſsly provided to other heirs. This happens where one takes a 
«right to himſelf and his heirs-male;” for then the heir- male ſucceeds, 
tho' in a remoter degree, in excluſion of a nearer heir-female and her 
iſſue; and in this caſe the heir-male muſt connect his propinquity to 
the deceaſed by males. And the privilege of primogeniture and repre- 
ſentation takes place here, as in all ſucceſſion to heritage. An heir- 


male may be termed an heir of tailie ; becauſe the lineal ſucceſſion 


| ſubſtitute as the tailier thinks proper: when all the branches of the 


Hume de- 
ciſ. 95. 


b Reg. maj. 
lib. 2. c. 18. 
97. et ſeqq. 


Tit. inſtit. 
de inoff, teſt, 
pr. 


is frequently thereby cut or ſet aſide, vig. where the heir-male is not 
likewiſe the heir of line. But generally an heir of tailie is underſtood 
where one provides his eſtate to divers ſucceſſive branches, limiting 
it © to one and the heirs-male of his body, which failing, another, 
te and the heirs-male of his body,” and ſo on to ſuch a ſeries of heirs- 


tailie fail, it becomes a fee-ſimple. Tho heirs-male, and of tailie, 
are heirs of proviſion, yet more commonly heirs of proviſion are 
meant where there are not more branches; but the right is taken to 


one, and the heirs of ſuch a marriage, and then they are likewiſe 
termed Heirs of the marriage. : 


Tux lineal ſucceſſion in heritage takes likewiſe place amongſt heirs 
of proviſion, ſo that the eldeſt ſon inherits lands provided to heirs 


of a marriage ; but if it is a ſum of money, it goes to all of them, 
male and female *, as in moveables. It is otherwiſe if a ſum of mo- 
ney, 1s provided to heirs-male of a marriage ; for then the eldeſt 
ſon of the marriage ſucceeds as heir of proviſion to the whole ; becauſe, 


. amongſt males, the eldeſt always takes without diviſion. 


Srcrion V. The Law of Death-bed. 


Tur law of death-bed is a conſiderable privilege of heirs. Per- 


ſons on death-bed are mor impoſed upon ; therefore our law has 
wiſely provided, that no free or gratuitous deed on death-bed can 
prejudice the heir. The law of death-bed was introduced with us 


upon the ſame principle as the Qyerela ingſicigi teſtamenti among the 


Romans. The party who makes the ſettlement in prejudice of his 
heir on death-bed, is holden incapable on account of the diſeaſe; in 


30. Heirs- 
male, and of 
tailie; the li- 
neal ſucceſſi · 
on takes 
ow in the 

ranches of a 
tailie, 


31. In a pro · 


viſion of 
lands to heirs 
ofa marriage, 
the eldeſt ſon 
ſucceeds; of 
moveables, 


all the chil- 


32. The mo- 
tives for in- 


troducing the 


law of death- 
bed ; when 
is one deem - 
ed on death- 
bed in judg- 


ment of law. | 


the ſame manner as one, without cauſe, OE his children by 


his teſtament, was ſuppoſed non compos by the civil 


aw, On account 


of his unnatural ſettlement . One is ſaid to be on death-bed after 


he has contracted the diſeaſe whereof he dies ; and, on that account, 
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of old, all deeds thereafter granted were voided, ſo far as concerned 
the affecting his heritage, tho he ſuryived perhaps ſome years, but 
died of the, ſame. diſeaſe *. But, to remedy this inconveniency, a 


ſtatute was made, whereby it is declared, that the deed ſhall not be 


deemed as granted on death-bed, if the granter ſurvived the date of 
the deed 60 days, tho he had contracted the diſeaſe before the deed 
was executed *, Any diſeaſe, wound, or hurt, tho' not affecting the 


judgment, is here intended, if the party died of the ſame. 


33. The caſe 
of one, under 
ſentence of 
death, con- 
veying his 
heritage. 


A Dry by one under ſentence of death is underſtood to be 
granted on death-bed *. And indeed the learned Craig carries 
this matter ſo far, as that a conveyance of _— by one, af- 
ter he is ſiſted in judgment: for a capital crime, ſhall, according to 
him, fall, if ſentence condemnator follow; for that the party there- 


by becomes ſervus pane d. It is true, by the civil law, one under 
ſuch condemnation became a ſlave bound to the puniſhment, and in- 
capable to acquire either to himſelf or the public, and legacies 


bequeathed. to him were void, and holden pro non ſcriptrs ©; but 
that was the effect of ſlavery, which does not obtain with us, and 
therefore I can fee no diſability in ſuch perſon to acquire and hold 
an eſtate, as I have obſerved in the foregoing title. But as to a con- 
veyance by him, in prejudice of his heir, how far, if he outlive 60 
days after ſuch deed, the ſame ſhall be exempted from the law of 


death-bed, which, by the act 1696, holds in other caſes, is a queſ- 
tion. The above authority and precedent, being before this act, may 


ſeem to be of no weight in the caſe : however, by analogy from 
the law of death-bed, I ſhould think that, unleſs a pardon be obtain- 


ed, the deed ſhould fall, as being by one that is not ſur juris, has not 


the maſtery of himſelf; for a perſon cannot be conſidered as having 
a freedom of acting who is condemned to a capital puniſnment. The 


Feb. 7. 
1671. Law- 
rie Jan. 9. 
1642. Nicol. 


b p. 1696. 
2. 


© Harcus 
(ſummons) 
March 1683. 
Graham, 


d De feud. 
lib. 1. dieg. 
12. 5 37. 


*L. $9. K. 
de penis. 


act 1696 concerns only perſons on ſick-bed, who may recover; and 


it holds for a convaleſcence, the party's outliving 60 days after the 
deed, as the law does likewiſe his going to church or market unſup- 


ported, as after mentioned. But neither of theſe holds in the caſe 
of a judgment of death; the only convaleſcence, if I may uſe the 


term, can be a pardon, whereby the ſentence is extinguiſhed, till 


8 which the party muſt be conſidered always as on death-bed. 


34. The pri- 
vilege of re- 
dueing deeds, 
on death - bed, 
eompetent to 
all Firs > e- 
ven ſuch as 
become heirs 
after the firſt 
heir's ſucceſ- 
hou” ©” 


TRE privilege of reducin g deeds on death- bed is competent to heirs 


of all kinds, who would have ſucceeded in the ſubject if ſuch deeds 


had not been granted, or whoſe right is burthened thereby: hence 
an heir of conqueſt or of proviſion may, on this head, reduce deeds 
to his prejudice, tho granted in favour of the heir of line; becauſe, 
as to the rights provided to ſuch other heirs, the heir of line is an ex- 
traneous perſon . It is likewiſe competent to thoſe who were not 
preſumptive heirs at the time of granting the deed, or of the grant- 
er's death, but to whom the right of ſucceſſion afterwards opens, 
by the death of the nearer heirs ; becauſe, at the time of ſuing the 
action, they have the right of ſucceeding in the ſubject alienated, or 
burthened on death-bed to their prejudice. Nor does it alter the 
caſe that the immediate heir was not prejudiced by the deeds, un- 
leſs he poſſeſs the eſtate thereon, or ratify the deed; in which caſe 
all the ſubſequent heirs are barred from challenging the ſame, a is 

| after 


f July 24. 
1672. Por- 
terfield. . 
Hume deciſ, 
32. id. de- 
. 


8 July 25. 
1672. 9 
Hume deciſ. 


33. 


K Harcus 


Hume de- 
cif. 53. 


b july 22. 
170). Cowie. 


L. 39. ff. 
de verb. ſig- 
nif. 


J July I. 
1677. Rid- 
del. Hume 
deciſ. 4. 

© July 19. 
1706. Ed- 
monſtoun. 
Jan. 18. 
1709. Dar- 
ling. 


f July 30. 
1635. Ri- 
chardſon. 
Jan. 18. 
1709. Hay. 


(lectus) 


1682. Nicol- 
ſon. ; 
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one heir in favour of another; 


303 
after obſerved: Nor is there any difference between an eſtate 
in lands, and that of any other heritable ſubjects; ſo that heirſhip 


moveable, bonds, only heritable by ſecluding executors, can as 


little be alienated or burthened on death-bed as a land eſtate * ; be- 
cauſe the heir has as good title to the one as the other. 


Bur one may, on death-bed and by teſtament, diſpoſe of all his 
moveable eſtate to the greateſt extent, : (heirſhip moveable except- 
ed) under the limitation, to be mentioned in its proper place, in 
favour of his wife: and children, -whoſe intereſt cannot be hurt 
by gratuitous deeds on death-bed, more than the heir's. In this 
caſe it is only in reſpect to one's neareſt of kin, or executors, that he 
may freely diſpoſe of his moveables oh death-bed, and exclude their 


35. What 
deeds reduci- 
ble on deaths 
bed, 


intereſt. | But as to the heir, with reſpect to his relief of moveable | 
debts from the executors, he is creditor upon it, and the ſame, in that 
view, cannot be affected by ſuch. gratuitous deeds on death-bed * ; 


becauſe the heir is as much thereby prejudiced as if the heritage were 


directly affected: and one's effects, diſpoſable by teſtament! or on 
death-bed, can only be underſtood of what remains after deduction 
of debts, Bona intelliguntur cujuſque, que dedutto are alieno ſuperſunt *. 


 Dxeps reducible on death-bed muſt not only be gratuitous, but 
likewiſe Free, i.e. ſuch deeds to which the granter could not be com- 
pelled by action at law: hence if he was under a previous obligati- 
on, the deed, in conſequence thereof, will ſubſiſt, tho granted on 
death-bed. - However, the natural obligation incumbent on parents 
to ſuſtajn their children, will not ſupport proviſions made- to them 
againſt the law-of death-bed, which is univerſal; ſince the father was 
not compellable by any civil action to grant them. But the cafe 
is otherwiſe, if he was under obligation, by his contract of marriage 
or otherwiſe, to provide the like ſum in favour of the children. 


HERITABLE ſecurities may be granted by one upon death-bed to 
his creditors, ſo as to ſubſiſt in their favour, but not to prejudice the 
relief competent between the heir and executors. However, it would 
ſeem: that one cannot diſpone his land-eſtate, tho for valuable conſi- 
deration, upon death-bed, that being preſumed detrimental to the 
heir. Nor can he alter the deſtination of the ſame on death-bed from 


| for ſuch deed were directly in preju- 
dice of the heir formerly called . 4 i . 


Ir, in an action, a day is taken for one who is on death- bed, to 
depoſe upon the debt purſued for, and the term is circumduced a- 
gainſt him for not depoſing, the heir may reduce the decree on the 
head of death-bed. But if the party, at the time of litiſconteſtation, 
vig. when the day was taken for him to depoſe, was in Liege pouſtie, 
the heir will not be relieved, tho he was bolden as confeſt, by cir- 


cumduction of the term againſt him when on death-bed *. One is 


ſaid to be in liege pouſtie, either before his contracting the diſeaſe of 
which he died, or after he was taken ill, if he outlives the granting of 
the deed 60 days, or thereafter.convaleſced in the judgment of law, 
as after mentioned; for then he had lawful power to diſpone or bur- 
then his heritage. RE EE ee wn 


36. Chil- 
drens pro- 
viſions not 
good againſt 
the heir, if on 
death- bed. 


37. How far 
can one, up- 
on death- 
bed, change 
the nature of 
his eſtate 
from heri- 
table to 
moveable, 


38. What if 
one, upon 
death-bed, 
own a debt 
upon oath, 
or the term 
is then cir- 
cumduced as 
gainſt him, 


f 


WHERE 


39. The reci - 


tal of the 
conſiderati- 
on in a death- 
bed deed not 
credited. 


40. What if 
an heritable 
debt is pay- 
ed, or made 


death - bed. 


41. The ob- 


jection of 
death - bed , 
how exclud- 


be bound to make it 
would otherwiſe be plainly prejudiced by ſuch death- bed deed. 
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Wurkx the deed is granted on death-bed, the recital in it will 
not prove the preceeding obligation, or other onerous cauſe of the 


ſame, which therefore muſt be otherwiſe inſtructed ; for, by the 
ſame facility that one is induced to grant the deed, he will be pre- 
vailed on to inſert a falſe narrative in it. And, for the like reaſon, holo- 
graph deeds, viz. ſuch as are wrote and figned by the party with- 
out witneſſes, ' do not prove their dates in prejudice of the heir, but 
are preſumed on death-bed; unleſs the creditor prove the date to have 
been prior to death-bed. But this extends not to foreign bills of ex- 
change, which are regulated by the cuſtom of nations. Of this 
matter I have diſcourſed farther in another place *. 


| Ir a debtor hora fide makes payment of an heritable debt to the cre- 


ditor, who is on death-bed, it will be ſuſtamed. But, in this caſe, 


the heir of the creditor will have action againſt the executor for the 
moveable on money received. And, for the ſame reaſon, if a creditor, on death- 


bed, renders an heritable ſum moveable by requiſition, or charge, it 
will, notwithſtanding, _ the heir : atleaſt the executor will 
pon to him © ; becauſe, in both caſes, the heir 


THz objection of death-bed is not only excluded by the granter of 
the deed his outliving 60 days, but likewiſe by his Convaleſcence af- 


ter the date of the deed, as above hinted. The legal proof of con- 


ed by conva- yaleſcence is the 2 going to the church the time of divine ſer- 


leſcence, in 
going to 
church or 
market, 


vice, or of any o 


er public meeting, civil or eccleſiaſtical, or to the 
market at market- times, and thence returning, ee 4, If this 


appears to have been done on purpoſe to validate the deed, the court 


of ſeſſion will more ſtrictly examine the circumſtances as to Suppor- 
tation, which, if proved, will exclude the defence of convaleſcence. 
Acts equivalent to going to church or market have always been ſu- 


ſtained as a good defence againſt reduction on the head of death- 


bed; and ſure, if one ſhould go a long journey unſupported, or do 
other acts in public which import health, after the deed in queſtion, 


it would be a ſufficient proof of convaleſcence as to all legal effects. 
But private acts within doors, or even about one's dwelling-houſe, 


| will not infer convaleſcence, or be-deemed equivalent to going to 


church or market /; becauſe ſuch acts would be proved by domeſ- 


tic witneſſes, and perhaps accomplices in the contrivance, to validate 


the deed, who therefore are juſtly ſuſpected. Whether one rides, or 
walks on foot to the church or market, does not alter the caſe, pro- 
vided he was not ſupported. But where ſupportation is proved, the 
defence is entirely excluded, and the deed will be reduced on the 
head of death-bed. On the other hand, if the going to the church or 
market is proved, convaleſcence, in the judgment of law, is thence 
inferred, tho the party continued till ſickly to his death, and never 
actually recovered: unleſs undoubted ſymptoms of his diſeaſe, at the 
very time of performing ſuch act for inferring convaleſcence, ap- 


peared. 


42-Howdoes WHETHER the heir's ſigning witneſs to the deed will bar him from 


the heir's 
conſent, or 
renouncing 


reducing it, may be a queſtion : but firſt, he may not know the 
contents ; next, tho' he did, all he atteſts is the reality of the ſub- 
a ſeription, 


c july 22 « 
1707, Cowie. 


Act of ſed. 
Feb. 29. 


1690, 


e F ount. 21. 
Feb. 1694. 
Tilliheven. 
Hume 
(death · bed) 


19. July 


1622. Ro · 
bertſon. 
June 28. 
1671. cre- 
ditors of Bal- 


merino. 


8 Fount. 
Dec. 5. 1711. 
Crawford. 
Stair, Feb. 26. 
1669. Pagil- 
los. 


1 
ſcription, which, in a reduction upon the head of death- bed, one does 
not contravert. But his ſigning conſenter to the deed, or ratifying it 
before or after the anceſtor's death, will exclude all reduction at his 


inſtance *, the privilege being introduced in his favour, which he 
thereby renounces. And all ſucceeding heirs are excluded by ſuch 


4 Dirl. deciſ. 
40. 
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deed of the immediate apparent heir; becauſe thereby the 
queſtion is of the ſame force, as if it had not been granted on death- 
bed. And the action that was competent to him to reduce the deed 


being diſcharged, no ſubſequent heir can take it up. 


d Decem. 4. 
1733. Inglis 
contralnglis. 
L. 38. fl. 
de pactis. 


a pecem. 15. 
1744. Irvine. 


Bur any previous obligation by the heir, not to quarrel, on the 
head of death-bed, any deed that ſhall be granted by the predeceſſor, 
or his conſenting that a diſpoſition of the eſtate be granted on death- 
bed, will not exclude him from this action b; becauſe the law of 
death- bed cannot be diſpenſed with by the pactions of private parties, 
Jus publicum pri vatorum pactis mutari non poteſt e, ſo that ſuch obli- 
gation or conſent is void. Nor will the heir's acceptance of part of 
the eſtate from his anceſtor, in full ſatisfaction of all he 3 claim 
« by his death,” bar him from this action as to the reſidue, more than 
it could from ſucceeding to the deceaſed therein“; for he is ſtill ap- 


parent heir in it, and cannot be prejudiced by a death-bed deed, 
as to the ſame. 


Ir the heir renounce the rivilege, by ſigning conſenter to the 
deed, or ratifying it in the deceaſed's life, the heir's creditors are 
barred from reducing, even on the act 162 1, the debtor not havin 


made over, or paſt from any right to their prejudice, Viventis nulla 


e Dalrymple, 
June 24. 
1714. credi - 
tors of Lind - 


lay. 


hereditas. But, otherwiſe the creditors in the heir's right are intitled 
to reduce; and, if the heir ratifies the deed aſter the ſucceſſion opens 
to him, reduction is competent to his creditors on the above ſtatute, 


and on the head of death-bed; in the ſame manner as if he had alie- 
nated the eſtate himſelf to their prejudice; for, by ratifying the death- 


bed deed, he does the equivalent. But the creditors of the deceaſed 
are not intitled to this action; for, if it falls not under the act 1621, 


it is jus tertii to them, no concern of theirs, whether their debtor 


was on death-bed or not, when he executed it; and, if it does, they 
may proſecute their action on that ſtatute, or otherwiſe affect the 
ſubject on their own rights, as they ſee cauſe; for death- bed is a 
privilege competent to the heir only, or thoſe in his right *, 


Tus law of death-bed is peculiar to the heir and therefore, if 


the diſpoſition on death-bed is in his favour, and failing of him to 
extraneous ſubſtitutes, and he accepts, the remoter heir is for ever 
excluded, and the ſubſtitutes are preferable, as above. But, if the 
diſponee does not homologate the right, or being an infant cannot 
accept, then, on failure of him, the next heir who was excluded is 
intitled to reduce it on the head of death-bed ; for the-deed is to his 


the privilege 

operate a- 

_-_ this re- 
uction. 


ed in 


43. A previ- 
ous conſent 
to ſuch diſ- 
ofition, not 
e 1 
nor will the 
heir's accept - 
ing part o 
the eſtate, in 
full of his 
claim, bar 
him. 


44. Are the 
creditors of 
the deceaſed, 
or of the 
heir, intitled 
to reduce on 
death - bed. 


45. If the im. 
mediate heir 
ratify the 
deed, the res 
moter ex- 


cluded. 


prejudice, the immediate heir, the diſponee, having done nothing to 


confirm it. | 

Ix one's eſtate would fall to the king by the eſcheat of laſt heir, it 
may be excluded by the party's deed, tho' on death- bed; for the 
king, by his prerogative, in ſuch caſe, only ſeizes the effects, as bong 
Vor. II. 7% - vacantia 


46. Is the 
king, as ulti- 
mus hzres, 


intitled to 


this action. 
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vacantia, which they cannot be, while a conveyance of the ſame is 
extant: and it is jus tertii that it was granted on death- bed, the pri- 
vilege to reduce it on that head being peculiar to the heir, in a pro- 
per ſenſe, which the king by the eſcheat is not. 


47. What is TB creditors of the heir cannot inſiſt in this action, till they put 


incumbent themſelves in the heir's place, by adjudging the eſtate alienated or 
on the heir's 


creditors to burthened by the predeceſſor on death-bed: and, if ſuch legal title 


N — —— — — ene 
— — = = Sa 3 —_ 
— — 
A — . 


intitle hem be made up in the heir's time, they may proſecute the reduction after 
to this cri. his death, but otherwiſe they have no title to intent or carry on the | 
3 action. For, tho the eſtate had not been diſponed on death-bed in * Feb, 18. 
prejudice of the heir, yet, after his death, his creditors could not af- 797%: Trot- 
fect it; unleſs he had been infeft therein as heir, or they had adjudg- 
ed the ſatne from him, as charged to enter heir in ſpecial thereto; 
or upon the act 1695, in caſe he had been three years in poſſeſſion of 
the eſtate. | 
48. In what I HAvx, in another placeb, ſpoken of diſpoſitions, containing fa- b sup. tit, 2. 
_ _ _— culties to alter or revoke them on death-bed : in theſe the rule is, 
„ they are to ſtrangers, the faculty may be exerciſed on death- 
| faculty to al- bed; becauſe the right is granted with ſuch quality, and the heir of ' -- 
| mp" 1 the granter is excluded by the diſpoſition, and not by: the exerciſe of 
tion of heri- the faculty. But, if granted to the preſumptive heir, he may reject 


tage, the diſpoſition, and reduce the exerciſe of the faculty, if done on 
death-bed, as being a device to elude the law of death-bed ; unleſs 
the heir has accepted of the diſpoſition, and poſſeſſed thereon ; for 
then he is in the ſame caſe with extraneous diſponees, and cannot 
bring under challenge the exerciſe of the faculty to his prejudice, 
tho' done on death-bed e. | „„ 


© Feb. 3. 

| : 1706. Ber- 
: . . . | 0 — . 1 --< tram. June 

49. How far, ONE having executed a diſpoſition of his eſtate in favour of his 22. 1670. 


an heir be- 4,8 . 8 Oy N . 3 | 
5 heir, and charged him with certain proviſions to his other friends, Douglas. 


cond diſpo- with a power to alter, made a new diſpoſition on death-bed in his 
ſition in his favour, with additional burthens ; the lords of ſeſſion, in a reduction 


e at the heir's inſtance, ex capite lecti, found him free of both, the ſe- 
will the cCond diſpoſition having revoked the former by an expreſs clauſe “. 4 June 12. 


3 fub- But, if there had been no ſuch clauſe in the death-bed diſpoſition, I = 
In conceive the former would have ſubſiſted, ſince the implied revoca- 

tion, by executing the ſecond deed, could not have effect, unleſs - 
ſuch deed, whence it is inferred, did ſubſiſt; and conſequently, if 

it were reduced on the head of death-bed, the former behoved to 

take place. | | 


50. What if Ix one acquire an eſtate in the name of his apparent heir, with a 


= — 4 faculty to himſelf to alter, and makes alterations on death- bed, where- 


name of his by his preſumptive heir is ſet aſide, how ſhall the heir be redreſſed, 


apparent for he cannot reject the original diſpoſition, conveying the right to 
heir, win himſelf ? The lords have found the heir, who was the original diſ- 


faculty to 5 . | 
3 ponee, intitled to reduce the exerciſe of the faculty on death-bed, as Harcus 


being a device, Fraudem facere legi, to elude the law of death-bed ©: (lectus) Nov. 
but that can only hold, if the diſponee had not accepted; for, if he a5: 1007 

has owned the right, he muſt ſubmit to the quality in it, and can- Fount. Jan. 
not challenge the exerciſe of the faculty. . 23- 1688. 
OTE Es as Warr Hepburn. 
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june 22. 
1670. Dou- 
glas. ; 


bFount.Nov. 
22. 1698. 
Cuming. 
Nov. 26. 
1674. Paton, 


© 10 Anne, 
Co 4. 
4B, 1. tit. 2. 
\ 62, &c. 


e B. 1. tit. 2. 
§ 4, &c. 
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Wurx the diſpoſition does not expreſsly mention a power to alter 
On death- bed, but only indefinitely reſerves a power to alter, it may 
be doubted if it can be exerciſed on death-bed. This does not ſeem 
to be a fixed point; but, I humbly conceive, that without the words, 
(on Death-bed) or Etiam in articulo mortis, the faculty may be exerted 
on death-bed *; becauſe the law of death-bed is only in favour of the 
heir, and therefore a diſponee, under ſuch faculty, cannot plead it ; 
but if, by the diſpoſition, one is only an heir of proviſion, ſuch fa- 
culty cannot be exerciſed to his prejudice on death-bed, more than 


in the caſe of other heirs, as I formerly obſerved. 


 RepucT10N upon the head of death-bed, is not only competent 
againſt the original diſponee, but likewiſe his fingular ſucceſſors, tho 
for valuable conſideration, or onerous cauſes ; becauſe death-bed is 


Labes realis, perſons being then deemed in law incapable as to deeds 
affecting heritage. op 


Drxps of alienation of heritage being reduced on the head of 
death-bed, there is not competent to the diſponee any recourſe upon 


the warrandice, either againſt the granter's heir or executor * ; be- 


cauſe the reduction proceeds on the legal incapacity of the granter. 
But, if it is a gratuitous bond which is the ſubject of reduction, it 
will only be ſet afide ſo far as it might ſubject the heir to payment, 
but {till ſubſiſt in order to affect the dead's part of the executory; for, 
as to the diſpoſal of moveables, or affecting them to that extent, 
death-bed is no bar, Et utile per inutile non vitiatur. 


SECTION VI. Impediments to Succeſſion, 


Tus lineal ſucceſſion in lands here, to perſons reſiding and dyin 9 
abroad, is regulated by the law of this kingdom: for, as to ſubjects 


heritable, which are claimed here by the heir, he muſt be ſerved 


neareſt and lawful heir. And, in general, it is a rule, that feudal 
rights are governed by the law of the place where the ſubject lies, as 
above obſerved. And, by our law and form, one of the heads of 


the brieve of ſervice being to inquire, If the deceaſed died at the faith 


<« and peace of the king, there can be no ſucceſſion to an alien in 
lands in Scotland; becauſe ſuch does not deceaſe at the faith of our 
king, to whom he was under no faith or allegiance. But there may 
be perſons refiding abroad who are not aliens, v/z. either natural 
born ſubjects, or their children, being proteſtants, tho born abroad, 


and ſuch are under no diſability ©. Aliens can ſucceed to no lands in 
Scotland, as I have ſhown at large elſewhere. As to executory, ei- 


ther the ſpecies of moveables, or moveable bonds, they muſt go like- 
wiſe to thoſe who are next of kin, by our law, as is before ſhown. 


SOME perſons are incapable to ſucceed to eſtates, devolving to 
them by law. Thus, beſides aliens, as above, baſtards can never 
be ſerved lawful heirs, nor be executors at law to their father, who 
is ſuppoſed in law to be uncertain. It may be thought, that a baſ- 
tard may confirm as neareſt of kin to his mother, as was formerly 
Jo nies „ ſhe being certain. I have not heard of any ſuch confir- 
mation practiſed; but it would ſcem, that a baſtard may, as neareſt 


of 


5 1.1f one has 
a faculty to 
alter, can he 
do it on 
death-bed, 
unleſs ſo ex- 


preſſed. 


52. This re- 
duction com- 
tent againſt 
fin lar ſuc- 
ceſiors. 


53. Warran- 
dice in a 
death · bed 
deed has no 
effect. A 
bond on 
death- bed 
ſtill good as 
to the dead's 
part of the 
executory. 


54. The ſuc- 
ceſſion to per- 
ſons reſiding 
abroad, regu- 
lated by the 
rules of ſuc- 
ceſſion, both 
as to heri- 
table and 
moveable 
ſubjects, eſta« 
bliſhed in 
this country. 
Aliens can- 
not ſucceed, 
nor be ſuc- 
ceeded to ift 
lands. 


55. How far 
baſtards ex- 
cluded from 
ſucceſſion. by 
our law. 
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of kin, confirm executor to her, and concur and draw an equal 5 
ſhare of the moveables with the lawful children, if ſhe has any; for, 7 
tho' baſtards are entirely rejected as to the ſucceſſion in heritage, it 6 
would ſeem conſonant to our law, (as it was the law of the Romans 5 

in general, and is of other nations?) that they ſhould be admitted to «1, 2. l. 4. f. , 


fucceed ih moveables to their mother, and the relations on her part. unde cognat, 
That baſtards are excluded from all ſucceſſion to their father or mo- ee on. 
ther in heritage, proceeds from the feudal cuſtoms, whence our 1 
brieve of mortanceſtry, for the ſervice of heirs, is derived, and which | 
is conform to the written cuſtoms of teus?. And the peculiar tenor Lib. a. fend. 
of brieves of ſervice to heritage is, that the bearer is Neareſt and Lau- dit. 26. 
ful heir, which plainly excludes baſtards. But, in moveables, the 
Civil law ought rather to be our rule; more eſpecially, as there is 
nothing, in the reaſon of the thing, to hinder baſtards from ſucceed- 
ing to their mother, and her relations, in moveables, no more being 
required to intitle one to ſuch ſucceſſion, but that the perſon is next 
of kin to the deceaſed; and there can be no doubt as to the child's 
relation to his'mother, when he is a baſtard, more than if ſhe had 
been' married to his father; whereas the father is, in the judgment 
of law, always uncertain, except where the children are procreated 
in the ſtate of matrimony. _ | 


W 


56. How fr Tu common ſtile of letters of legitimation from the king is, that 
er the party is not only enabled to make a teſtament, but likewiſe to 
— capaci- * diſpone his heritable eſtate on death-bed; and that, in caſe of no 
tate a party diſpoſition made by him, his next heir at law, on the part of his 
2288 vor father, ſhall ſucceed to him, in the ſame manner as if he had been 
ceeded to. born in lawful marriage. I have taken notice elſewhere, that ſuch 
legitimation did take effect, as to the capacitating divers baſe ſons of 
the ſame father to ſucceed to one another, in default of their lawful 
iſſue e. And I can ſee no reaſon, why the king's legitimation may not e B. 1. tit. 5. 
have the effect to capacitate the grantee to be ſucceeded to by his 95. 
| heirs at law, ſince it is only the king's giving away his own right. 
But ſuch grant, tho ever ſo ample, could not enable the baſtard to 
inherit to his relations; becauſe that were an injury to the heirs at 
law, and a diſpenſing with the law of ſucceſſion. I ſhall add no 
farther to what I have ſaid in the before quoted place; and in the pre- 
ceeding title, on this ſubject, * CC 


57. Ex com- ExcOMMUxILATION was of old a bar to one's entering heir to his 


1 predeceſſor in his eſtate, even after the reformation; but now it in- 
ceſſion. fers no diſability, in reſpect to that, or any other civil intereſt, dP, 1609. 
a 0 = 13 a ; To 4. rep. 
P. 1690. 


58. The caſe Tnosp of the popiſh religion, that are paſt the age of 15 years, c. 28. 
e to cannot ſucceed in heritable ſubjects, unleſs they 5 Wa Nes of 
papiſts, r popery, by taking the Formula mentioned in the act'. And if per- p. 1500. c. 3. 
children of ſons, educated in the popiſh religion, ſucceed before that age, they 
popiſſi pa- 5 | ; 2 
rents, by the muſt purge themſelves of popery before they attain to the foreſaid 
ſtatute 1700. ape, And, in default of their ſo purging themſelves, the next prote- 
ſtant heir may ſucceed, he making up a title to the ſucceſſion, by 
ſerving as next proteſtant heir, within two years after it devolves by 
the forefaid irritancy ; and, if he negle&, there is place for the re- 
moter proteſtant heir, who would ſucceed if the other was dead. 
| The 


ſelf of popery; except ſo far as concerns the overplus of the inter- 
- mediate rents, after pa 
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The popiſſi heir, tho excluded, may thereafter enter to the fucceſ- 
ſion, purging himſelf of popery, within 10 years after the irritan- 
cy is incurred, not counting the years of minority; but the inter- 
veening rents falling due during his excluſion, belong to the prote- 
ſtant heir, who entered with the burthen of the current intereſt of 
the debts. Than. qi B | 


Tur proteſtant heir, after his entry, is no better than a truſtee 
during the ten years within which the heir at law may purge him- 


ent of the current intereſt of the debts 
wherewith the party excluded, or the eſtate was chargeable. He 
cannot affect the eſtate with any of his on debts, but may only grant 
infeftments for ſecurity of the debts of the predeceſſors. And, if he 
hath paid any of the debts during his incumbency, he is to be reliev- 
ed of the ſame, with deduction of the current intereſt, by the heir, 
who recovers the eſtate on purging himſelf of popery : in which 
caſe, he muſt have it in the ſame condition as it was at. the time of 
his excluſo nn | ies 
Bur after the ten years are expired, from the time of the popiſh 
heir's ineurring the irritancy, . (which I take to be from the time of 
the proteſtant heir's entry, o up a title to the eſtate in a le- 
gal way) the popiſh heir excluded, and the heirs of his body, are for- 


ever barred from the ſuceeſſion. And the proteſtant heir takes and en- 


joys the eſtate, under the ſame tailie, irritancies, proviſions and condi- 
tions contained in the infeſtments of the ſame, as they ſtood in the 
perſons of thoſe to whom he ſuoceeds. 


Ix the popiſh heir ſhall; notwithſtanding the prohibition in the ſta- 
tute, make up titles to the eſtate, by ſervice or otherwiſe, thoſe 
titles would ſeem to be good to all intents, except againſt the next 
proteſtant heir, upon whoſe ſerving, theſe titles fly off. But I con- 
ceive that, according to the intendment of the ſtatute, all debts and 


deeds of the popiſh heir, ſtanding infeft in the eſtate, before his right 


is brought under challenge, will remain effectual; by the ſame rule 
that the debts of the popiſh predeggfior, to whom the proteſtant 


* Feb. 14. 
1750. duke 
of Gordon. 


b P. deciſ. 
duke of Gor- 
don. 


heir ſerves, are ſuſtained : and all other acts of rational adminiſtra- 
tion, ſuch as the receiving vaſſals by ſuch popiſh heir, while he is in 
the title of the eſtate, are good *, 


WHEREFORE, if the popiſh heir, having made up titles to the 
eſtate, dies veſt and ſeiſed therein, the next proteſtant heir muſt 
ſerve to him, and be ſubject to his onerous debts and deeds; and can 
only ſet aſide his gratuitous or fraudulent deeds, in order to defeat 
him of the ſucceſſion. And if the next heir at law is proteſtant, he 
may ſerve directly to his predeceſſor, who died laſt veſt and ſeiſed in 
the abſolute right of the eſtate, liable to no challenge ; without tak- 
ing notice of, but neglecting the patched up titles that, perhaps, 
were made up in his immediate predeceflor's perſon, to avoid the 
ſanction of the act 1700; in the fame manner as he might, in ſuch 


predeceflor's own time, have ſerved himſelf next proteſtant heir to 
the anceſtor deceaſed *, — | 


Vor. II. = 4 I PERSONS 


$9. How far 
the proteſtant, 


heir, during 


the ten years 
after his en- 
try, account- 
able on the 
popiſh heir's 
purging him- 
ſelf, 


60. After the 


10 year 83 
the prote- 
ſtant heir is 
in the ſame 
right of the 
eſtate as if he 
were the li- 
neal heir. 


61, How far 
the deeds of 
the popiſh 

heir, making 


up a title to 


the eſtate, 
good. 


62. If the po- 
piſh heir,hav- 
ing made up 
titles to the 
eſtate,dies in- 
feſt in it, the 
next prote- 
ſtant heir is 
liable to his 
lawful one; 
rous deeds. 
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63. The caſe PERSONS attainted of high treaſon are excluded from all ſucceſſi- 
= _ - On, and the rights devolving on them, regularly fall to the crown, 
treaſon as to by the eſcheat of ultimus heres, thro defect of an heir, as to land 


ſucceſſion. holden of the crown, or of ſubjects, as is already ſhown ® + 


64. Onely- ONE lying at the horn, which infers a civil rebellion, cannot claim 
ing a; eve the ſucceſſion till he is relaxed, if the objection is moved, as ſometimes 
capable to has been done. The reaſon is, that he has not perſonam ſtandi in judicio, 
ſucceed. and ſo cannot appear to claim his _ and the lords of ſeflion, on 
| a ſummary application, will relax him from all hornings, in order 
to prevent or remove the objectionꝭ, but in the mean time no other 
can enter. Infants, idiots, perſons deaf and dumb, have right to ſuc- 
ceed, under the direction and management of their tutors and ad- 


a” miniſtrators. | 


Srcriox VII. The Heir's Benefit of Deliberation, and of Entering 
15 upon Inventary. 


eb ig Sucexss ox ſubjects the heir to the predeceſſor's debts, and there- 
nus delibe- 

randi; what ; | 
actions, may volves, to deliberate whether he ſhall enter or not, termed Anus 


Pons: deliberandi, Within this time the heir, unleſs he immix himſelf, or 
of delitera. intermeddle with the heritage, cannot be 8 in a perſonal acti- 
tion. on, by any of the creditors of the deceaſed®. During this period the ap- 
8 parent heir ought, if he act cautiouſly, to apply for a ſequeſtration of 
the eſtate, to prevent any ſuſpicion of his intermeddling. Actions of 

poinding the ground, not concluding perſonally againſt the heir, pro- 

ceed within the year of deliberation, as remarked elſewhere 4. But 

may there not be diſcharges of the debt, which the heir cannot make 

uſe of without incurring a paſſive title? For anſwer, The action is, 
notwithſtanding, competent within.the year ; becauſe it were unrea- 

ſonable to ſtop the diligence of a creditor, on a poſſibility that the debt 

is diſcharged ; and the ground being in place of a debtor, the creditor 

may operate his payment by this executorial action thereout, whether 

the debtor have a repreſentative or not, and therefore it needs no 

charge againſt the heir to enter, in order to found it ©; and, if the 

heir think proper thereafter togepreſent the debtor, he may obtain the 

decree to be reſtricted or ſet àſide, on finding out diſcharges of the 

debt in whole or in part. A general rule may be laid down on this 

head, that actions, which conclude nothing perſonally againſt the 

defender, may proceed againſt the heir within the annus deliberandi; 

as a forthcoming upon an arreſtment uſed in the anceſtor's time, or 

an adjudication upon a decree of poinding the ground, which re- 


quires no previous decree of conſtitution, Declaratory actions, for 


the ſame reaſon, are competent within the year of deliberation, 


66. Exhibit- 'THAT the heir may diſcover the circumſtances of the eſtate, he 
gas ag may ſue exhibitions Ad deliberandum, againſt all havers of writings 
competent to Concerning the ſame, which regularly he ought to do within the year 
wk apparent of deliberation, tho' he is not limited to that period. However, if 
he is entred, the nature of the thing bars him from ſuch action, as 

it does from the benefit of deliberation, tho' the year were ſtill cur- 


rent. This year commences from the devolution of the ſucceſſion 
| = 


fore the law has indulged him, year and day after the ſucceſſion de- 


b June 19. 
1630. Earl 
of Crawfurd. 


© P. 1503, 


c. 76. Dirlt. 


deciſ. 450. 


9 B. 2. tit. 5. 
§ 10, 


® Jan. . 
1667. Oli- 
phant. 
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by the predeceſſor's 4 or birth of a poſthumous heir. I ſhall : 


have occaſion to treat farther on this privilege in the next title. 


Fon the ſame reaſon that the annus deliberandi was introduced, an 
heir, by virtue of the ſtatute, may enter Cum beneficio inventarii, i. e. 
upon inventary, as uſe is in executory . This inventary muſt con- 
tain all the heritable ſubjects belonging to the anceſtor, and muſt be 
duly ſubſcribed by the heir or his tutors, on oath, before the judge 
ordinary of the _ where the lands lie, as to rights whereon in- 


but, as to others, the judge of the place where 


the deceaſed reſided is competent. The inventary muſt be expedited 


b Fount. Feb. 
21. 1708. 
MacKay. 


e Fount, Feb. 
I. 006. 
Bruce. 


Hume 
(heir cum 
beneficio) _ 
Dec. 1725. 
Aitkenhead. 


within year and day after ha ſucceſſion devolves; and it was found, 
that, if it is ſo perfected, the heir may ſerve after the year *; for, 
as the ſtatute does not expreſsly require an actual ſervice within the 
year, ſo it may ſometimes be impracticable. As for example, if the 


. deceaſed granted a conveyance of the eſtate upon death-bed, which 


muſt be removed before the heir can ſerve therein ; and which or- 
dinarily cannot be accompliſhed within ſo ſhort a period. However 
the inventaries muſt be regiſtred, in the books of the judge ordinary, 
within the year and day, and the extract thereof recorded in the ge- 
neral regiſter at Edinburgh, within 40 days thereafter. This privilege 


is competent to a ſecond apparent heir, within year and day after the 
death of a former *. | 


By this kind of entry, the heir is only liable to the creditors to 
the extent of the inventary, and has his own claims ſaved to him. 
The creditors are preferred according to their rights and diligences 
againſt the deceaſed, or the diligences wherewith they affect the ſub- 
jects after the ſucceſſion devolves. But what compoſitions the heir 
gets from any of the creditors, in tranſacting their debts, accrues to 


the reſt d. But after the heir; in a proper action, has got the ſubjects 


of the inventary valued by the court of ſeſſion, and the value pro- 
portioned by them among the creditors, he may take courſe with 
the debts in the eafieſt manner he can; without any challenge from 
the other creditors, to whom he is only anſwerable for their propor- 
tions of the value, and fo is not liable to communicate to them the 
eaſes got on ſuch tranſactions. Whereas, before the concluſion of ſuch 


proceſs, the heir upon inventary is only conſidered as truſtee for the 
creditors, and in that reſpect is bound to communicate the benefit of 


| compoſitions then made in tranſacting any of the debts. 


Ir the heir fraudulently omits any thing out of the inventary, he 
loſes the benefit ; and if it is without fraud omitted, he muſt add it 
to the inventary within 40 days of his coming to the knowledge and 
poſſeſſion thereof, ſuch eik or addition being given in and recorded 
in like manner as the principal inventary. The heir likewiſe forfeits 
the benefit of inventary, if he have any intromiſſion with the heri- 
table eſtate of the deceaſed, other than neceſſary for cuſtody and pre- 
ſervation, before the inventary is expedited and recorded. And there- 
fore the writings ought all to be ſealed up by order of a judge or ma- 


giſtrate, and not otherwiſe intermeddled with than by authority, and 


at the ſight of a judge, and receipts left in the repoſitory of the 


_ writings taken thereout by ſuch warrant. 


- 


Tux 


67. The 
heir's entring 
on inventa- 
ry; proce- 
dure upon it. 


68. The pri- 
vileges ac - 
cruing to the 
heir by ſuch 
ſervice. 


69. The pe- 
nalty of frau- 
dulently o- 


mitting any i 


thing out of 
the inventa- 
ry, and 

wrongful in- 
termeddling. 
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90. How far TR act allows heirs. to enter upon inventary, As uſa it in executory.: 
3 but the parallel holds only as to thei being ie farther than to 
heir upon in- the extent of the inventary: for the heir is not bound to find caution 
ventary, and: for the price, or, even in the. inventaries. to value the eſtate, both 
holds.” "rob, which is.incumbent on. the executor. However, after a long depen- 
dieence, touching the diſtribution of the price among the creditors, 
the court ordained the heir to conſign it in their clerks hands on or 
before a day limited; and, on failure, appointed a factor. for raiſilp- 
diligence againſt the heir, to recover it for the behoof of the credi- 
tors, as they ſhould in the event be preferred“ * july 174, 


| . a 7 | | creditors of 

% Whatad An heir intending to enter upon inventary, if he acts cautiouſly, r 

bag ay ought not to poſſeſs the eſtate, but apply ag wt of it in the 

do, either be · mean time, and, after he is ſerved on inventary, bring an action for 

— 4 ” valuing it before the lords of ſeſſion. In this proceſs the creditors. 

inventare ought to be called, in order that they may ſee the eſtate duly valued: 

for this purpoſe they will get a conjunct probation allowed them 

with the purſuer, for proving the value of ſuch lands, in that part of 
the.countrywhere the eſtate in queſtion lies. But the heir is not bound 


to.expoſe it to roup for drawing the utmoſt value ; for that might 
prive him of the eſtate, which the law allows him to hold at the 23, 
72. An heir, Ix one ſerve upon inventary, to a perſon that was only apparent July 6. 8 
ue cat heir in the eſtate, he cannot challenge or reduce any deeds granted 7733: 1 = 
qualign the by him in relation to that eſtate, (more than the deceaſed himſelf 15 
eeds. of the could), if the eſtate was given up in the inventary, as belonging to 
3 him, even tho the party was ſerved likewiſe to his predeceſſor that 
ſerved. died laſt infeft in the eſtate; becauſe the privilege of inventary ſaves. 
only the heir from being liable beyond it to the creditors ; but can- 
not. intitle him to counteract the deed of the perſon whom he repre- L 
ſents, with reſpect to the ſubjects of the inventary . In the proceſs © Edgar, Feb. 
for valuing the eſtate, there may be likewiſe a multiple-poinding li- Corſans L. 
belled, for diſtributing the price among the creditors, whereby the 
heir will be wholly exonerated. | | 


73. Such heir THo' an heir upon inventary is not bound to expoſe the eſtate to 1 8 
1 roup, as juſt faid, yet the faireſt and moſt effectual method for him, - 
eltate io a in order fully to exoner himſelf, is to bring an action for ſale of the 


roup, but ſubjects of the inventary, before the court of ſeſſion, and therein call 
may do it the creditors to be ranked on the price, and the overplus, after their 


_— 8 payment, will belong to himſelf, and he may be purchaſer, as the 
higheſt bidder at the roup. Tho ſuch proceſs of ſale is not ſpecial- 
ly warranted by the act 1695, yet it is implied in the nature of the 

j thing, for the heir's more ready and effeCtual exoneration, and the DD 
\ il j court found accordingly that ſuch action ought to be ſuſtained 9, : July 1742. 
e | . . „ | 0 ACs 
10 74-The cre» IF the creditors of the deceaſed have affected the eſtate by adjudi- => pra oa 
09 2 cation, or have other proper title to carry on a ranking and ſale of of Kelton. 
| il . and the ſame, nothing hinders them to raiſe and inſiſt in ſuch action 
1000 file of the after his death, notwithſtanding the heir's entring upon inventary, as Hume ibid. 
11 eſtate, not- the lords of ſefſion found, after an hearing in preſence, and ſolemn July 12. 
| 
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the creditors, of this moſt effectual means of recovering payment of 
their debts. 5 | | 3 


A heir, 1555 inventary, may voluntarily ſell the eſtate, and pay 


the price, without colluſion, to the 4 of the anceſtor, as 2 


apply, primo venienti, and thereby exoner himſelf. But, while the 


price is unpaid, the creditors may affect it by their diligence, and 
the heir, after he is interpelled by citation, cannot ſafely pay, but 


upon a multiple-poinding, Jug all the creditors, in order to exo- 
nerate himſelf, and do juſtice to them, according to their grounds of 
preference; but the firſt citation of the heir will give no privilege *. 


Obſervations on the Law of England, in relation to the Premiſes. 


SUCCESSION in heritage is by deſcent. This, in a legal under- 
1 is, (When land and other heritage is, after the death of the 
« anceſtor, caſt, by courſe of law, upon the heir.” It is the nobleſt 


and worthieſt means whereby lands are derived from one to another; 


becauſe it is wrought and veſted by act of the law, and right of blood, 
and kindred of the anceſtor. + In the civil law an heir may be by 
teſtament, but, by the common law, he is only heir who ſucceeds. 
by right of blood. Deſcent is either by common law, cuſtom or 


ſtatute. Deſcent, by common law, is either lineal, or collateral. . Li- 


neal deſcent is conveyed downward, in a right line, from father to 


. ſon. Collateral deſcent is derived from the fide of the lineal, as one's 


brother, or the father's brother: and the father's brother and his 


$1948 as next couſin, ſhall always inherit before the grandfather's 
rother and his poſterity ®. 


* „ 


THERE is a Next in blood by right of Repreſentation, and Next of 
blood by right of Propinquity. In deſcents he is next of blood, that 
is ſuch by right of 1 for he is next of blood inheritable; 
and, whenever the father, if he had lived, ſhould have inherited, 
his lineal heir, by right of repreſentation, ſhall inherit before any 
other, tho nearer in blood by right of propinquity. But there is a 
diverſity in law between a next of blood, Inheritable by deſcent, and 
next of blood Capable by purchaſe; for, if one make a leaſe to one, 

is next in blood in fee, his ſecond ſon ſhall take the 
remainder, and not the ſon of the eldeſt ſon deceaſed, who is not- 


withſtanding his heir, as next of blood by right of repreſentation . 


In this II conceive our law agrees with that of England; but, in 
rights of lands, the deſtination commonly is to a perſon and his Heirs, 
but ſeldom to one and his Next of blood. But, if a purchaſe were 
made * to one, and the heirs of his body, whom failing, to his next 
« of blood,” his next relation by conſanguinity would, in my appre- 
henſion, ſucceed, in default of his iſſue, as heir of proviſion to = 


Ir is a maxim in the law of England, That inheritance may lineally 
deſcend, but. not aſcend. - Thus, if there be father and ſon, and the 
father has a brother, that is uncle to the ſon, and the ſon purchaſe, 
lands in fee-ſimple, and die without iſſue, living his father, the 
uncle ſhall have the land and not the-father, tho' the father is nearer, 


in 


entering ap⸗ 
on inventary. 


75. How far 
the heir, ups 
on inventary, 
may ſell the 

eſtate, or pay 
the creditors, 
as they apply. 


1. Deſcent, 
the worthieſt 
means of 
conveyance 
of lands by 
common law z 
it is either 
lineal or col- 
lateral, 


s 6 


2. Next of 
blood, either 
by right of 
repreſentatĩ · 
on, or by 
right of pro- 
pinquity ; in 
deſcent, pro- 
pinquity by 
repreſentati- 
on regarded. 
It is other- 
wiſe in pur · 


chaſe, 


3. Inheri- 
tance can ne- 
ver lineally 
aſcend, but 
may collate- 
rally. The 
father's bro- 
ther, and not 
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the father, 
ſaeceeds. 


4. One that 


claims as heir 
in fee, muſt 
be heir to him 
that was laſt 
ſeiſed of the 
freehold. 
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in blood. But, if che uncle enter into the land, as heir to the ſon, 


| and dies without iſſue, living the father, the father ſhalt have the 


land as heir to the uncle his brother, and not as heir to his ſon; for 
he comes to the land by collateral deſeent, and not by lineal aſcent, 
which can never take place This was the rule of ſueceſſion by the 
feudal law of the Lombards?. And likewiſe held antiently with us, viz. 
that the father could not ſucceed to his children in feudal ſubjeQs *; 
and his right of ſucceeding to them, dying without iſſue, was * 
ed, in Sir Thomas Craig's time d. Collateral afcent, from one to his 
uncle, ls not prohibited by the above maxim. 8 


OuR 1 at preſent differs 3 in this bow the * of En ads far 
by our eſtabliſhed law, fince CY) $ time, a father, in default of his 
own iſſue, will ſucceed to his ſon dying without iſſue, preferably to 
the fon's uncle, the father's brother, And it is not eaſ ta perceive 
the reaſon of the maxim, which prefers the uncle to the father, in 
the ſucceſſion to the fon. It feems only to have antient * in the 
feudal euſtoms to recommend it, as above. | | 


Ir is another maxim in the law of En . Thats 2 man that 
claims, as heir in fee-fimple, to a Fra, by deſcent, muſt. make 
himfelf heir to him that was Taft ited of a? frechold and inheri- 
tanee. So that, in the forefaid cafe, if the uncle had not entered, the 
father could not ſucceed, for then the laſt feiſed of the actual free- 
hold was the fon, to whom the father could not be heir*®. We, in 
effect, obſerve this maxim, for an heir muſt be ferved and infeft, as 
ſueh, to the laſt infeft in the lands; but, in no event can a father J 


brother ſucceed { to the ſon preferably to the father. 


SOMETIMES one that is heir, at the time of the deſcent, may ceaſe 


ILittl, ſect. 3. 


bLib. 2. feud, 
©: 296 £36 


© Reg. maj, 


lib. 2. c. 25, 


34. 
Lib. 2. feud, 
dieg. 13. 


to be ſuch, the law of England. Thus, where the uncle ſucceeds - 


to the ſon, dying without iflye, if the father hath iffue afterwards, 


ſuch iſſue ſhall — ap upon the uncle. Or, if a man has iſſue, a ſon 


and a daughter, and the ſon die without iffue, the daughter ſhall in- 
herit the land; but, if the father afterwards have a fon, this fon ſhall 
enter into the land as heir to his brother; or, if the father there- 
after have iflue, a daughter, and no ſan, ſhe ſhall be co-parcener 
with the fiſter . Thus, by the birth of an heir, more near, the 8 
feent to IN ſhalt be deftated, or abated. 


Ir is, on the contrary, a rule with us, that Semel heres . be- 
res, one that is heir at the time of the ſucceſſion's opening continues 


ſach, tho there happen a nearer to fuperveen; as in the caſe of a fa- 


ther's fueceeding to j9 fon, dying without iffue, tho* he ſhould, af 
ter his titles are made up, have other children who would Ls in- 


f Coke ibid. 


herited the deceaſed child, had they been in being at the time; yet 


he ſhall retain the eſtate, and his LY heir ſhalt fucceed to him i in 
the ſame. 


" A THIRD maxim, in 4 lav of England, ypon this head is, That 
none ſhall be heir to any man in a fee-ſimple, unleſs he be of his 


_ Whoke blood; for, if a man have iſſue, twa fons, by diyers venters, 


and the elder purchaſe lands in fee-fimple, and die without iſſue, 
the 
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the younger brother ſhall not inherit to him therein, but the uncle 


younger brother is but of the half 
Littl. ſect. 6. blood to the elder*. But if the uncle, after being ſeiſed, die without 


iſſue, the younger brother may ſucceed to him, for he is of the 


of the elder brother; becauſe the 


whole blood to ä tho of the balf blood only to his elder brother, 
Ir the father's. widow be andewet of the third part of the lands, 


and while the dower continues the eldeſt ſon dies without iſſue, the 


brother of the half-blood, and not the ſiſter of the whole blood, 
ſhall have the reverſion of the third part after the widow's death; be- 


cauſe the actual ſeiſin, which the deceaſed brother had obtained, was 


7. While the 
dower conti- 
nues, there is 
no deſcent of 
the lands ſub» 


ject to it. 


defeated, as to the third part, by the widow's entry into it; Who is 


bac. new 
abr,(deſcent) 


31. 


any interruption “. 


In this point there is likewiſe à diverſity between our aw and Fo 
law.of England; for, tho' brothers or even * of the whole worn 
exclude ee ah * — — 


0 the Balk blood! is an Li to deſcent, ſo thin ate other 
incapacities that bar one from inheriting, as that of baſtardy. But 
there is a ſpecial kind of baſtardy, by the law of England, that does 
not bar one from an entry into the lands of his father, on a claim as 

heir. This is the caſe of a baſtard Eignee, of which I have ſpoken 

e B. 1, obſer. elſewhere :. As alſo, an alien born cannot inherit, nor one whoſe 


tit. 5. § 52. blood is corrupted by attainder of treaſon or felony, of bath which I 
aB. 1. tit. 2. b e in their Proper a 5 


obſer. tit. 3. 


1. I chere bs bre br , and the middle brother purchalt lands 
in fee-ſimple, and die wi out iſſue, the elder brother ha have the 
land by deſcent, and not the younger; and, if the youngeſt purchaſe 

lands in. fee-fimple, and die without iſſue, the ellen 8 er ſhall 

have the. land by deſcent, and not the middle brother, for that the 

eldeſt is moſt 3 of blood. And it is a maxim in law, That the 

next of the worthieft blood ſhall always inherit, as the male, and all 


Littl. ſet.5. deſcendents from him, before the female, &c*, By our law, the fuc- 


ceſſion between brothers ſtands upon a different Fx as I have ſhown 


in the —_— 2 


Lanps and tenements, in in feeding, deſcend by the law of En 
land; 1. To the eldeſt fon, and his iffue, and, failing ſons, to . 


dau ghters equally as co-parceners. 2. If the eldeſt ſon dies with- 
out, Hue, the ſucceſſion goes to his next eldeſt brother of the whole 
blood, and his iſſue; and, for want of brothers, to ſiſters of the 
whole blood. It is a maxim of the law of England, that Poſe/jo 


fe 
fIbid. ſet. 8. Fratris, in feudo Jimphict, facit fororem efſe haredem, the brother's 
et ibid. Coke. poſſefſion of lands in fee-fimple, as heir to his father, makes the ſiſ- 


ther of the half- blood; but otherwiſe the brother will inherit as heir 


eſteemed. in law to be in continuance of the e eſtate without 


_ ter-german to inherit, if he die without iſſue, in preference to a bro- 
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ue, theel- 
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13. In a pur- 


chaſe, failing 


heirs on the 
part of the 
father, thoſe 
on the part 
of the mother 
ſucceed; but, 
in the caſe of 
lands by de- 
ſcent, the 
maxim, Pa- 
terna pater- 
nis, materna 
maternis, 
takes place. 


the ſame order, and their iſſue. 
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to his father. 3. For want of brothers, or ſiſters of the whole blood, 


to an uncle of the whole blood, and his iſſue; and, for want of uncles, 


to aunts, and their iſſue. 4. In default of uncles and aunts, and 


their iſſue, to the great uncle, or great aunt of the whole blood, in 
n 5. In default of all thoſe, to the 
next of kin in the collateral line of the whole blood. But half-blood 
is no impediment to the deſcent of lands of the crown, ſo that a bro- 
ther of the half-blood will bar a fiſter of the whole blood in theſe *; 
for they muſt always attend upon, and follow the crown, which de- 
ſcends in that manner. There is likewiſe a diverſity in the ſucceſ- 
fion to dignities, as that of duke, marquis, &c. for in thoſe a ſiſter 
of the whole blood ſhall not exclude a brother of the half-blood; be- 
cauſe he, being heir to his father, ſhall inherit the dignity inherent 
to the blood of him who was firſt created noble?®. . 41 25 : 


Ir a ſon purchaſe lands, and die without iſſue, and there be no heir 
on the part of his father, the lands ſhall deſcend to the heir on the 
part of the mother. But where lands deſcend from the part of the 
father to the ſon, the blood of the mother ſhall never inherit; and 


where lands deſcend from the part of the mother, the heirs on the 


part of the father ſhall not inherit. There is therefore a great dif- 
ference in the ſucceſſion to a ſon, in the caſe of a purchaſe of lands; 
and that of his coming to them by deſcent*: in this laſt, if the ſon 
die without iſſue, the certain rule is Paterna paternis, materna mater- 
nis. If the lands purchaſed once deſcend to an heir, on the part of 
the father, and then the line of the father (after entry and (fon) 


fall, it ſhall never reſort to the line of the mother; tho', in the firſt de- 


ſcent from the ſon who purchaſed the land, it would have deſcended 
to the heir on the part of the mother, upon the ſon's death without 
iſſue; for now, by this deſcent and ſeiſin, it is lodged in the father's 
line, to whom the heir, on the part of the mother, can never derive 


a title as heir. The like rule holds, where the land deſcends to the 


heir, on the part of the mother, who enters and poſſeſſes 9... 


By our law, the mother, or any relations by her, can never ſuc- 
ceed, either in heritable or moveable ſubjeAs, without diſtinction, 
whether they proceed from herſelf, or on her part, or not. So that 
the above maxim, which not only holds in the law of England, but 


* 


likewiſe in ſome other countries, Paterna paternis, et materna mater- 


nis, has no place with us. 


14. If the iſ⸗ 


ſue of a baſ- 
tard purchaſe 
land, and die 


without iſſue, 
it ſhall de- 


ſcend to heirs 

on the part 
of the mo; 
ther. 


15. Deſcents 


by cuſtom ; 
gavel-kind 
ſuch; by it all 
the ſons or 
brothers in- 


| laſt heir, 


— 


As in the caſe of a purchaſe, the relations on the part of the mo- 
ther inherit, in default of thoſe on the part of the father, by the law 
of England; therefore, if the lawful iſſue of a baſtard purchaſes land, 
and dies without iſſue, it ſhall deſcend to the heirs on the part of 


the mother of ſuch ĩſſue, for they make not any conveyance by the 


baſtard e. With us, in ſuch caſe, the land would go to the king, as 


kinds. Thus, in the county of Kent, North Wales, and other parts 


of England, where lands and tenements are holden in Gavel-kind, 
by the cuſtom and uſe, out of mind of man, the iſſue-male inherits 


all 


+ 
eLittl. ſect. 4. 
et ibid. Coke. 


d Bac. new 
abr. (deſcent) 
29. 


© Ibid, 250. 


DescenTs of fee-ſimple, by cuſtom in England, are of various 


a Littlt. ſect. 
210, 265. 


et ib. Coke. 


b Littlt. ſe, 
211. et ib. 
Coke. 


© Vin. (ga- 
vel-kind) 
Po 15. 


d Coke 1. 
inſt 111. 


© Lid. 2» 
cap. 21. 


f Nov. 118. 


8 65. inſt, 
de exhæred. 
liberor. 

h 2 feud. 
c. 27. 


i Vin. (ga- 


vel-kind) 16. 
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all equally ; and, by the ſame cuſtom, when one brother dies with- 
out iſſue, all the brothers may inherit. Gentry and arms are of the 
nature of gavel-kind ; for they deſcend to all the ſons and their po- 
ſterity, every ſon being a gentleman alike, but the eldeſt ſhall have, 
as a badge of his birth-right, his father's arms, without any diffe- 
rence: and all the younger brothers ſhall have ſeveral differences, or 
marks of diſtinCtion *. 


SoME borows likewiſe have ſuch cuſtom, that if a man have many 
ſons, and dies, the youngeſt ſhall inherit all the tenements which 
were his father's within ſuch borow, as heir to him, by force of 
the cuſtom. This is called Burrough-Engliſh, ſo named, becauſe that 
cuſtom was firſt (as ſome hold) in England b. 


IT is obſerved by the Engliſh lawiers, that all the lands in Eng- 
land were generally gavel-kind before the conqueſt; but that ſoon af- 
ter, for the better ſupport of the crown, tenure by knight-ſervice 
was introduced, and therein the eldeſt ſon inherited. And thereafter, 
by the ſtatute De donis conditionalibus, eſtates-tail were created, the 
lords and great men being fond of perpetuating their names,and hand- 
ing down their eſtates to their families®. And thus, in ſoccage lands, 
primogeniture by degrees alſo took place. It is obſervable, that in 
gavel-kind lands, the wife ſhall have dower of the moiety of her huſ- 
band's lands; and that the husband's courteſy obtains, tho' there be 
no iſſue i. We never had any ſuch cuſtom as that of burrough-Engliſh 
that I know; but I find that the ſame rule of ſucceſſion with that of 

vel-kind took place of old with us, as appears from the books of the 
Maieſty e. And it is certain, that the ſame order of ſucceſſion obtain- 
ed among the Romans before the emperor Juſtinian's time, who in- 
troduced the ſucceſſion of all the children, male and female, equal- 
ly f ; which he affirms to have been according to the antient law of 
the Twelve Tables 5. And, by the feudal law of the Lombards, or 
the written books of the feus, all the ſons ſucceeded alike . 


A PRIVILEGE of gavel-kind by the cuſtom is, that tho' the fa- 
ther be attainted of felony, and hanged, yet the ſon ſhall inherit : 
hence it is commonly ſaid, That the father ſhall go to the bough, 
and yet the ſon to the plough, viz. That the father is executed for the 
crime, but the eſtate is ſaved to his heir i; which is contrary to the 
preſcription of the common law, whereby lands, in ſuch caſe, eſcheat 
to the lord. Our law is the ſame, as by the cuſtom, in this reſpect. 


In place of entails of land-eſtates, with divers branches or ſeries 
of ſubſtitutions, they have remainders in England, of a ſimilar na- 
ture, in the ſettlements of their eſtates. A Remainder is annexed to 
a particular eſtate : thus, a man makes a leaſe for life or years, re- 
mainder to another in fee-fimple, fee-tail, &c. 1s an Abſolute re- 
mainder. But if the remainder is to the right heirs of another who 
is alive, this is a Contingent remainder : for if the tenant for life ſhall 
die, living the other perſon to whoſe heir the remainder is ſettled, 
the remainder is gone; becauſe it could not take effect when the 
particular eſtate was determined by the death of the tenant for life, 
ſince the other to whoſe heir it was limited was ſtill in life, and fo 

Vol. II. 4 L 


herit ; how 
does it take 
place in dig- 
nities. 


16. Borow 


Engliſh ; by 
it the young- 
eſt ſon inhe · 
rits. 


17. Succeſſi- 
on by gavel- 
kind, ſuppoſ- 
ed to have 
taken place 
over all Eng- 
land; how 
altered. 


18. Gavel - 
kind lands 
are not for- 
feited by at · 
tainder of 


felony. 


19. Remain- 
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are annexed 
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him, 
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on in fee. tail 


by ſtatute. 


21. The law 
of death- bed, 
the annus 
deliberandi, 
or the bene- 
fit of entring 
upon inven- 
tary, takes 
no place in 
the law of 
England ; 
an heir only 
liable to the 


extent of the 


aſſets. 


22. Upon at- 
tainder of fe- 
lony, and in 
the caſe of 
baſtardy and 
laſt lieir, the 


lands eſcheat 


to the lord. 
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could have no heir to take the remainder. But if the grant were © to 
<« one for life, remainder to his right heirs,” this remainder is exe- 
cuted immediately, and does not reſt in contingency, in as much as 
the tenant for life, to whoſe heirs the remainder is limited, has the 
frank tenement*. I have diſcourſed a little upon remainders in an- 


other place b, to which I ſhall add no farther. 


By our law, one may entail his eſtate to the heirs of the body of 
a certain perſon, and if the ſucceſſion ſhall open before his death, 


his eldeſt ſon may be ſerved heir of entail to the perſon who made 


the deed of entail. For, according to the language of our law, the 
heir of entail is only intended the heir De/ignatzve of the other perſon, 
vi2. to point out and deſcribe him who is to be the heir of entail, 
but not as if he were actually to be the heir of his father; ſince, tho 
his father were dead, he might take the entailed eſtate without ſerv- 
ing heir to his father. And therefore he may ſerve heir of entail, 
as well during his father's life as after his death 


By ſtatute, heirs ſucceed in fee-tail, according to the act that re- 
gulates the ſame ©, concerning which I have diſcourſed elſewhere “. 


Tux privilege of heirs, that they cannot be prejudiced by gratui- 
tous deeds, granted by their anceſtors on death-bed, takes no place 
in the law of England. But the law of death-bed is a moſt benefi- 
cial one for ſecuring men of eſtates from being impoſed upon, or 
importuned, in their languiſhing condition, to execute deeds which 
probably in their health they had no thought of granting, and would 
not have been prevailed upon to do it. Heirs have likewiſe with us 
an year, after the inheritance deſcends, to deliberate whether they 
ſhall enter or not. And farther, our law indulges heirs to enter to 
their anceſtors upon inventary, whereby they ſhall only be liable for 
the debts to the extent of the ſubjects in the inventary. There is oc- 
caſion for none of thoſe privileges in England; for, by the common 
law there, it is a good plea for ho heir, when purſued upon the obli- 


gations made by his anceſtors, © binding himſelf and his heirs,” That 


he had no aſſets, or lands by deſcent, for payment of the debt“. 
So that an heir, by the law of England, cannot regularly be reach- 


ed beyond the value of the ſubjects to which he has right by de- 


ſcent. Whereas, by our law, an heir entring at large is liable to all 
the debts of the anceſtor, without reſpect to the extent of the ſubjects 
deſcending to him. 


As to diſabilities that bar one from inheriting, they are the ſame 


by the law of England as with us, in reſpect to aliens and perſons 


attainted of treaſon. But by their law, upon an attainder of fe- 


lony, which infers a corruption of blood, the party's iſſue cannot 


ſucceed ; and in it, and in the caſe of baſtardy and laſt heir, the lands 
become eſcheat to the lord, for defect of an heir f. Which is otherwiſe 
with us, as I took notice in the foregoing title. Perſons born dumb 
and deaf, idiots, madmen, outlaws in civil caſes, perſons excom- 
municated, men attainted in a premunire, or convict of hereſy, may 
be heirs*. In all which there is no diverſity between the law of Eng- 
land and ours, 

IN 


Vin. (re- 
mainder) 
P- 403. 

B. 2. tit. 3. 
obſervat. 
$ 41. 


e Weſtm. 2. 
or 13Edw.l. 
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4 B. 2. tit. 3. 


obſerv. { 20, 
&c. 


© Coke 5. 
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411 and 12 
Will. III. 
©. 4. 


b 3 Geo. II. 
c. 18. 


© x1 Geo. II. 


1 Bac. new 
abr. (papiſt) 
799. 


* 
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Ix the caſe of papiſts, there is ſome diverſity between the law of 
England and that of Scotland. By the ſtatute in England *, If any 
« perſon educated in the popiſh religion, or profeſſing the ſame, ſhall 
te not, within ſix months after he or ſhe attains the age of 18 years, 
te take the oath of allegiance and ſupremacy, and alſo ſubſcribe the de- 
* claration contained in 30. Charles II. in the court of king's bench, 
* or quarter ſeſſions of the county where they reſide, every ſuch per- 
* ſon, in reipect of him or herſelf only, and not in reſpect of any of 
ce their heirs or poſterity, ſhall be diſabled to alienate, or take by de- 
*« ſcent, deviſe, or limitation, in poſſeſſion, reverſion or remainder, any 
© lands, tenements or hereditaments, and that during their life; until 
« they take the ſaid oaths, and ſubſcribe the {aid declaration. And the 
te next of kindred to them, who ſhall be a proteſtant, ſhall have and 
6 enjoy the ſaid lands, &c. without being accountable for the profits.” 
But in caſe of any wilful waſte committed by the perſon ſo enjoying 
the lands, &c. the party diſabled taking the ſaid oaths, his executors 
or adminiſtrators may recover treble damages for the ſame. And ſuch 
perſons are likewiſe made incapable, by the ſaid ſtatute, to purchaſe, 
either in their own names or others, for their uſe, any manours, 
lands, or iflues and profits out of the ſame; and all ſuch eſtates, or 
other intereſts ſo to be made, are declared void and of none effect. 


By a ſubſequent ſtatute *, © No ſale, for a full and valuable conſi- 
« deration, of any manours, &c. by any perſon being reputed owner, 
e in poſſeſſion, or receipt of the rents and profits thereof, to or for 
« any proteſtant purchaſer, ſhall be impeached, by reaſon of any 
te of the foreſaid diſabilities, incurred, or ſuppoſed to be incurred b 
te any perſon making or joining in ſuch ſale; unleſs before ſuch ſale, 
« the perſon intitled to have advantage of ſuch diſability ſhall have re- 


e covered ſuch manours, &c. by reaſon of the ſame diſability or inca- 


« pacity, and have entered ſuch claim in open court, at the general 
« quarter ſeſſions bona fide, and with due diligence purſued his reme- 
« dy in a proper courſe of juſtice for recovery thereof.” 


An, by a third ſtatute ©, for encouragement of perſons educated 
papiſts to embrace the reformed religion, it is provided, That perſons 
ce who had incurred the foreſaid diſability, conforming, ſhall hold and 
ce enjoy all ſuch manours, &c. as if no ſuch diſability had been incur- 
cc red; unleſs the perſon, intitled to take advantage of ſuch diſability, 
« hath actually and bona fide recovered, or ſhall recover ſuch manours, 
“Ec. by judgment or decree, in ſome action or ſuit, ſix calendar months 
ce before the making of the record of the ſaid perſon's conforming, and 
ce to be proſecuted with due diligence.” But this act ſhall not prejudice 
the right of any perſon intitled to take advantage of ſuch diſability, 
who ſhall be in quiet poſſeſſion of ſuch manours two calendar 
months precedent to the making ſuch record. If the perſon conform- 
ing ſhall thereafter return to the popiſh religion, he ſhall be forever 
incapable of any benefit by this ſtatute. 


A PaP1sT may be tenant in dower, or by the courteſy ; becauſe, 
in thoſe caſes, it is by operation of the law, and not by the act of the 
party, that the eſtate comes to her or him l. | 


WHERE 


23. Papiſts 
are diſabled 
to alienate 
lands, or to 
take them by 
deſcent, and 
the next of 
kindred ſhall 
have them; 
nor can they 
urchaſe 
ands, 


24. Lawſul 
rem, 
ing prote- 
ſtants, of 
lands from 
papiſts, are 


B ſafe; unleſs 


the next pro- 
teſtant heir 
had before 
recovered 


ſuch lands. 


25. Papiſts 
conforming 
ſhall hold 
and enjoy 
their lands, 
unleſs the 
party intitled 
hath recover- 
ed my ſame 
by jndgment 
I _— If 
he thereafter 
returns — : 
opery, he is 
. diſ- 


abled. 


26. A papiſt 
may Unix 
nant in dowe 
er, or by the 
courteſy, 
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27. Thelands 
deſcend to 
the heir, tho 
a papiſt, und 
the next pro- 
teſtant relati- 
on has only 
the percepti- 
on of the 
rents. 


28. A defen- 
dant is not 


bound to diſ- 


cover whe- 
ther the per- 
ſon, from 
whom he de- 
rives right, 
was a papiſt. 


29. Exect- 
tors, thoſe 
to whom the 
execution of 
the teſtator's 
will is com- 
mitted by 
him; admi- 
niſtrators, 


thoſe to 


whom the 
àdminiſtrati- 
on is given 
by the ordi- 
nary. | 


30. Of old, 


the ordinary- 


had it in his 
power to 
grant. the ad- 


' miniſtration 


or which of 


the next of 
kin he pleaſ- 
ed. 


31. The or- 
dinary muſt 
take bond 
from the ad- 
miniſtrators; 
how diſtribu- 
tion muſt be 
made. If there 
is no wife, 
the whole 
goes to the 
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WHERE an anceſtor dies ſeiſed of an eſtate, it deſcends upon and 
veſts in the heir, (tho' a papiſt) and the next proteſtant relation to 
him has only a right to the perception of the rents and profits during 
the eee of the heir *. But, by our law, the next prote- 
ſtant relation, intitled to ſucceed, may be ſerved proteſtant heir ; ſo 
that, after ſuch ſervice, the law veſts him with the character of heir, 
under the burthens and conditions mentioned in the ſtatute b. 


IT is a rule in the law of England, That no perſon is bound to diſ- 
cover what might ſubject him to a penalty in an act of parliament. 
And therefore, in a ſuit before the court of chancery, for evicting an 
eſtate from the defendant, upon this ground, That the perſon who 
firſt deviſed it, was a papiſt, and conſequently that the laſt deviſe of 
the ſame was void; the plaintiff having inſiſted that the defendant 
ſhould diſcover whether the perſon, under whoſe will he claimed, 


was a papiſt, the defendant pleaded the foreſaid rule, and it was 
held good e. 


IN the law of Scotland, executors are ſaid to be heirs in moveable 
ſubjects, Hæredes in mobilibus. We apply the term Executors both 
to. executors named by the teſtator, to whom the execution of his 
will is committed ; and to the next of kin, who may obtain themſelves 
decreed and confirmed executors at law, to execute the will of the 
law with reſpect to the inteſtate. But, by the law of England, exe- 
cutors are underſtood only of thoſe to whom the execution of the teſ- 
tator's will 1s committed, by his teſtament ; and thoſe to whom the 
management of the goods and chattels of the inteſtate is intruſted, 


by the ordinary, are called Adminiſtrators: but their power and duty 
is little difterent from that of executors. 105 


As there is a conſiderable diverſity in our law between the perſons 


intitled to inherit, as heirs properly ſo termed, and thoſe called as 
executors at law, who ſucceed in moveables; ſo there is a diverſity 
between the perſons who inherit as heirs, by the law of England; 
and adminiſtrators, or thoſe to whom the ſucceſſion, or intereſt in the 


moveables or chattels of the inteſtate, belongs ; which ſhall therefore 


be obſerved in a few words. By the old ſtatute, the ordinary de- 


puted the next, and moſt lawful relations of the inteſtate to adminiſter 


his goods, who had action to recover the debts due to the inteſtate ; 
and were to anſwer in the king's courts to others to whom the in- 
teſtate was bound, and to be accountable to the ordinary, as execu- 
tors are in the caſe of a teſtament%, And, by a later act, the ordi- 
nary was to grant adminiſtration of the goods of the inteſtate to his 
wife, or to any of his relations, as he ſhould think fit e. 


Tux biſhop had it thus in his power to give the goods either to the 
widow, or any of the next of kin, at his pleaſure; fo that the law 
allowed him to favour the one or other of them as he thought pro- 
per; which diſcretionary power was, no doubt, moſt inconvenient ; 


but that matter was put upon a more reaſonable foot, by a ſubſe- 


quent act, which is the rule at preſent f. The ordinary, upon grant- 
ing adminiſtration, 1s to take bond of the adminiſtrators, with ſure- 
ties, that they ſhall make a true and perfect inventary of all the goods 


and 


Bac. ibid. 


b p. 1700. 
& . 


c Bac. ibid. 
801. 


431 Edw. III. 


C. II. 


e 21 H. VIII. 
8. 1. 


f 22 and 23 
Ch. II. c. 10. 


* Bac. new 
abr. (execu* 
tors) 127. 


b1Vent.507, 


© Bae, new 
abr. (execu- 


tors) 429. 


4 Bac. ibid. 


e Coke 4. 
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£m abr, 
918. 1. Vent. 
350. 


That no diſtribution be made till one 


not the executors of the firſt teſtator . 
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and chattels of the deceaſed,” and to make a true and juſt account 
thereof, and (after payment of the debts and charges) diſtribution 
of the ſurpluſage in this manner, vig. one third to the wife of the 
inteſtate ; and the reſidue amongſt his children, and ſuch as legally 
repreſent them who are dead, except ſuch children who had wr e- 
ſtate by the deed of the inteſtate, equal to the other's ſhare, or other- 
wiſe, to make the ſhares of all to be equal. But the heir at law ſhall 
have an equal ſhare in the diſtribution with the other children, with- 
out conſideration of what land he has by deſcent, or otherwiſe, If 
there are no children, or the repreſentatives of them, the one half 
of the inteftate's goods and chattels ſhall go to the wife, and the re- 
ſidue to the brothers and fiſters of the inteſtate, in equal degree, and 
thoſe that repreſent the deceaſed. If there is no wife, all ſhall be diſ- 
tributed amongſt the children, or other next of kin, No repreſenta- 
tives ſhall be admitted among collaterals, after brothers and ſiſters 
children: and, if all the brothers and ſiſters are dead, their children 
come in per capita, and not per ſtirpes, ſo that, in ſuch caſe, there is 


no repreſentation among them. 


| KinDRED by the half-blood, whether by father or mother, ſhall 
have a ſhare in the diſtribution equally with thoſe of the whole blood®. 
They to whom diſtribution ſhall be made muſt give ſecurity to re- 
fund the adminiſtrator, in caſe debts afterwards appear, 
Such regard is had to creditors, 1 this ſtatute, that it ordains, 
| 


| year be expired after the 
inteſtate's death ; but if a perſon intitled to a diſtributive ſhare die 


within the year, yet there is ſuch an intereſt veſted in him, that it 
ſhall go to his executors or adminiſtrators. For this ſtatute being, in 
the nature of a will,” for all perſons that die inteſtate, thoſe to ns 
a diſtributive ſhare belongs, ought, in this inſtance, to be reſembled 
to a reſiduary legatee, dying before the debts and legacies are paid, 
whoſe executors or adminiſtrators ſhall have the whole reſidue, and 


ON this ſtatute it hath been holden, that notwithſtanding it or- 
dains, that the heir, without regard to the land-eſtate deſcending to 
him, ſhall have an equal proportion with the other children ; yet, if 
he hath a ſettlement or proviſion made to him in his father's marriage- 


articles out of the perſonal eſtate, he muſt bring it into hotch-pot to 


intitle him to more 9. 


\. ADMINISTRATION is granted in this order: 1. to the children of 


the inteſtate ; 2. if there be none, to his father; 3. in default of the 
father, to the mother; 4. if there is no father or mother alive, to his 
brothers or ſifters of the whole blood; 5. to brothers or ſiſters of the 
half-blood ; 6. tothe next of kin, uncles, aunts, or couſins; 7. to a 
creditor ; and laſtly, if none of thoſe apply for the adminiſtration, it 
may be given to any other perſon, at the diſcretion of the ordinary ; 


children; no 
repreſentati - 
on after bro- 
thers and ſiſ- 
ters, and their 


iſſue, 


32. The half. 
blood have 
an equal 
ſhare with the 
whole blood. 


33 No diſtri- 
bution to be 
made till ex- 
piration of 
one year; 
but ſuch as 
die within 
the year 
tranſmit their 
ſhares. 


34. On what 
condition 
hath the heir 
an equal 
ſhare in the 
diſtribution 
with the o- 
ther children. 


35. To whom 
adminiſtrati- 
on granted. 


but every adminiſtrator muſt pay the debts in due order, and diſtri- 


bute the effects of the deceaſed, as the above ſtatute directs. How 
far our law differs from the premiſes, appears from the foregoing 


title: I ſhall only remark here, that the deceaſed's mother, or kin- 
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dred by her, even brothers or ſiſters uterine, viz. on the part of his 
mother, have no intereſt in his eſtate, heritable or moveable. In this 
particular, our law is as unfavourable to the mother, and to the kin- 


dred on her part, as the law of England is to both parents in the 


36. How far 
relief compe- 
tent to the 
heir againſt 
the perſonal 
eſtate. 


ſucceſſion to heritage. 


Tux heir is moſt favoured by the law of England ; as he is likewiſe 
by ours, but not quite ſo much. Thus, tho' the land deſcending 
to the heir is expreſsly ſubjected to the debts, as in the caſe of mort- 
gages, yet he ſhall be relieved by the executors, ſo far as the per- 
ſonal eſtate will extend. And, if the heir pays, he ſhall recover the 


ſame from the executors ; but, where debts by ſpecialty, which are a 


lien upon the real eſtate deſcending to the heir at law, are paid out of 
the perſonal eſtate, thoſe by ſimple contract ſhall come in the place of 
the 3 and be paid out of the lands. And, if the anceſ- 
tor contracts for the purchaſe of lands, and dies before a conveyance 


of the ſame is made to him, the heir may compel the executor to pay 
for the ſame, if he has aſſets . 


Ix this laſt caſe our law agrees with that of England; and likewiſe 
where real creditors take their payment out of the executory, and 
thereby exhauſt it, it would ſeem, that death-bed creditors, and lega- 
tees, who cannot affect the heir, ſhould be intitled to an aſſignment 


> Ibid, 283, 
&c. 


from the creditors in heritable debts. But our law differs as to the 


firſt point; for, where the land is expreſsly ſubjected to an incum- 


| brance, by heritable bond, (which reſembles a mortgage) or other- 


37. If one of 
the co-parce- 
ners iswithin 
age, the reſt 


have the be- 


nefit of her 


minority. 


1. Preſump- 


tive, and ap- 
parent heir, 
who. 


wiſe, the heir is ſo far from being intitled to relief of the ſame, againſt 
the executor, that he is liable to the executor in relief thereof. 


Wurxkx lands deſcend to two co-parceners, and one of them is 
within age, or minor, the other ſhall have the benefit of her mino- 


rity, and all the privileges and advantages competent to an heir with- 


in age, for they are but one heir“; as I obſerved in another place 
more largely. | 
TIT. Y., 
Heirs. 
SECTION I. Preſumptive, and apparent Heirs. 


NE regularly cannot be underſtood an heir till after the anceſ- 
tor's 

nulla hereditas, there can be no ſucceſſion to a perſon alive. One in- 

titled to ſucceed to another is, generally, in ſuch perſon's life, term- 


ed with us his Preſumptive Heir ; and after the anceſtor's death, the 
heir; before his entry, is called the Apparent or Appearand Heir. 


2. One apo- 
ſtatizing 
from the pro- 
teſtant to the 
popiſn religi- 


We ſhall conſider the privileges of both in their due order; and then 
proceed to the entry of heirs, and their reſpective qualities, in the 


character of heirs actually entered. 


By expreſs ſtatute with us, If any perſon profeſſing the proteſtant 
ce religion, as by law eſtabliſhed, ſhall apoſtatize from the ſame, by 
ce profeſſing the popiſn religion, or practiſing the idolatries and ſuper - 
« ſtitions thereof, he ſhall thenceforth forfeit his whole heritable e- 

ce ſtate 


b Vin. (par- 
ceners) p. 
I71, &c 
CH. 1. Ut. 7. 
obſerv. § 37. 


eath: for, according to the maxim of nature, Viventis 


8 
2 
Wt 


P. 1700. c. 3. 


bg Anne, 
c. 13. 


© Feb. 13. 
1677. Fraſer, 
Fount. Jan, 
31. 1705. 
Cairns. 
Hume deciſ. 
45. id. deciſ. 
I 


© Falconer 


deciſ. 94. 


f B. 1. tit. 6. 
Q 13, &c. 


8 Arg. Jan. 
31. Feb. 19. 
1734. Mon- 
crief, Var. on 
Appeal. 


h L. 62. ff. de 
reg. juris. 
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« ſtate to his next heir at law, being proteſtant, as if he were na- 
< turally dead; without prejudice to the anterior creditors of the 


te perſon apoſtatiſing, and his predeceſſors, perſonal or real“. 


THrvs likewiſe, © All ſecurities or conveyances of lands or tene- 
© ments, granted for money, won by gaming or betting, on the ſides 
ce of ſuch as play, ſhall enure, and be to the ſole uſe and benefit of, 
e and devolve upon ſuch perſon as might be intitled to ſuch lands or 
ce tenements, in caſe the granter had been naturally dead and all 


7 _—_ or conveyances for preventing ſuch lands from accruing to 


« ſuch perſon, intended to enjoy the ſame, are void b.“ 


Tux preſumptive heirs of a marriage, in the caſe either of provi- 
ſions of particular lands, or of a ſum of money, may inſiſt againſt 
their father for taking the lands, or imploying the ſum in terms of 
the proviſion ; but always ſo, as he ſhall ſtill remain fiar. And the 


children, as heirs of proviſion to him, - ſhall be ſubject to his onerous b 


eeds ; unleſs he has become bound to denude of the lands, or pay 
the ſums at a preciſe term, which happens during his life“. And, 
as to a proviſion of conqueſt during the marriage, it may be aſcer- 
tained in the father's life, after diſſolution of the marriage, by the 
wife's death, ſince the mean of proof may be only his oath ; but it 
muſt be finally computed, as the fame ſtands at his death *, 


IT 7 be a queſtion, Whether the preſumptive heir in a land- 


eſtate, if he is the party's eldeſt ſon, is intitled to an aliment from his 
father, Ex debito civili, and may ſue for a conſideration upon that 
head? I conceive, that if the father has the eſtate in fee-ſimple, he 
cannot be bound to maintain ſuch heir, otherwiſe than Ex debito na- 
turali, in the ſame manner, as in reſpect to his other children, v2. 
during their minority, or other incapacity to ſupport themſelves; and 
that an. offer to receive him into the family is ſufficient, which is 
their caſe, as I have ſet forth elſewhere i; becauſe the father is then 
under no obligation as to the eldeſt ſon, touching the eſtate, but ma 

freely give it to any of his children, or to a ſtranger, if he pleaſes. 
Indeed, where the eſtate is provided by contract to the heir of a mar- 
riage, ſuch heir would ſeem intitled to an aliment, during his father's 
life; after a ſimilar manner, as a fiar is from the liferenter ; and, for 
the like reaſon, v2. to ſave the fee of the eſtate from being exhauſt- 


father's life 8. 


on, ſor feits 
his land- e- 
ſtate to his 


heir. 


3. Lands con- 
veyed, or in- 
cum bred, for 
money won 
by gaming, 
GG — 
the heir, as 


if the granter 


were dead. 


4. Can the 
heir of a 
marriage in- 
ſiſt againſt his 
father for the 
roviſions 


5. How far 
the preſump - 
tive heir in- 
titled to an 
aliment a- 
gainſt his fa- 
ther. 


ed by the preſumptive heir's debts, neceſſarily contracted during his 


Bur regularly the character of Heir only takes place after che an- 


ceſtor's death; in which ſenſe an heir is one, Who is in capacity to 


be, or actually is an univerſal ſucceſſor to the deceaſed ; or, as the 
civil law has it, Qui in univerſum jus, quod defunFus habuit, ſuccedit", one 
who ſucceeds into the whole right of the deceaſed. But there bein 

different kinds of heirs with us, it may be doubted, if all of them can 
be termed Univerſal Succeſſors. The character, in the propereſt ſenſe, 
agrees only indeed to the heir of line, who is called Heir-general, 
and Heir at Law, and is primarily and directly, when ſerved, liable 
to all the debts and deeds of the anceſtor, except where he enters 
upon inventary. Heirs-male, and of conqueſt, are likewiſe liable 


univerſally, 


6. Heirs, how 
underſtood 

univerſal ſuc» 
ceſſors to the 


deceaſed. 


in a contract 
of marriage. 
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8. An appa- 
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univerſally, after diſcuſſing the heir of line. And heirs- ortioners are 
univerſal fucceſſors, according to their proportions of the ſucceſſion. 
_ - How far heirs of proviſion, or of entail, can be deemed ſuch, ſhall 

be hereafter ſhown, | | 
7. An appa" = Ay appearand or apparent heit is The perſon upon whom the ſuc- 
rex ou _ ceſſion-devolves, before he enters, by making up. a right to the ſub- 


oe - jets ſucceeded to. The heir has an year and day to deliberate, whe- 
ear and day 


Je" nb: ther he ſhall enter or not, termed Annus deliberandi; and, at any time 
ing; and may before his entry, tho', after the year of deliberation, he is intitled to 


fue extibiti- purſue actions of exhibition Ad deliberandum, for inſpection of the 
randum; how Writings, concerning the heritage, or which may affect the ſame, in 
ſucha&tion order that he may determine himſelf, whether he ſhall enter, or ab- 
excluded. ſtain, I have diſcourſed upon this privilege in the preceeding title, 
and ſhall only remark. here, in the firſt place, that this action is 
Competent againſt all perſons, as well ſtrangers, as thoſe of the an- 
ceſtorꝰ's family, to exhibit all writings granted by, or to the deceaſed, 
whereby the eſtate may be affected or relieved, and that whether in- 


* 2 


f eſtment followed on them or not. Next, that this action will be · Bruce deciſ. 


excluded, by the defender's producing an abſolute right, denuding 

the predeceſſor of the eſtate, whereto — pretends a right of 
apparency; for thereby his right of ſucceſſion to that eſtate is cut off. 

| And, if he has any thing to object to ſuch diſpoſition, as, That it was 
granted on death- bed, or that the deceaſed had not power to grant 

it, he muſt intent a reduction, as in the common caſe, to ſet it aſide. 
But, if the purſuer is apparent heir-general, he may, notwithſtanding 
ſuch diſpoſition, oblige the defender to exhibit on oath all rights in 


relation to other ſubjects, beſides theſe conveyed, to which his title 


of ſucceſſion extends, or even rights which may have diſabled the 
predeceſſor from diſponing the eſtate in queſtion. The heir's being 

entered naturally excludes him from this action, which is only in 
order to deliberate, whether he ſhall enter or not; ſo that, after he 
is heir ſerved, he can only ſue an ordinary exhibition, libelling, or 
ſetting forth a proper intereſt in the ſubject. 


Ax apparent heir, in the inveſtiture, hath likewiſe intereſt to defend 
rent heir may apainſtany action at law, whereby the predeceſſor's rights are challeng- 
* ed; and may continue the anceſtor's poſſeſſion, notwithſtandinga deed 


rights; how ſettling the eſtate upon another®. And he may uplift the rents,and en- 


far intitled to joy the ſame, and during his life, the rents are affectable for his debts. 
uplift the 


rents. Upon his death, ſuch as then were due may ſeem to fall to his-exe- 


cutors; but the caſe is otherwiſe, for, tho' an apparent heir may re- 


ceive and enjoy the rents voluntarily paid by the tenants, and ſo is al- 
lowed to poſleſs, becauſe he has it in his power to make up a compe- 
tent title to the ſame, and to the eſtate itſelf, by a ſervice ; yet, he 
dying in his apparency, the rents unuplifted follow the right of the 
eſtate, and fall to the next heir; ſo that the deceaſed's executor can 
no more claim the bygone rents, than his heir can the eſtate*. 


9. How far Tacks and rentals belong to the tackſman's heir, without any 
apparent ſervice 9; but any aſſignation he grants of the tack will only ſubſiſt 
eirs have 


right to during the granter's life, . ſo that a ſervice is neceſſary toward a - 
tacks, REN e ES ER | 3 4 | - TEC 


112. 


bFount. june 


24. 1698. 


Home. Hume 


(heir appa- 


rent) July 18. 


I 7 2 7 . Ogil-. 
vie, I 


© Feb. 19. 
1633. Oli- 
phant. Har- 
cus (heirs) 


March 1685. 


Wedder - 
burn. Gilm. 
deciſ. 94. 
d July 17. 
1671. Boid. 


vie 3 
EEO 
N 


* 


© Spotl. verb. 


cheirs)p. 135. 


dpigreſ. F 2. 
b. 1. p- 157. 


© July 7. 
1629. Hamil- 
ton. July 21. 
1636. Ka- 
morney. 
Hume (ali - 
ment) p. 30. 
Jan. 1729. 
Hay.) 5 


dP, 1535. 
C. 15. f 


© Reg. maj. 


lib, 2, c. 42. 


fNewt, deciſ. 
21. Feb. 21 


1751. Auch- 
inleck. 
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fect conveyance of tacks, aſſignable. The heir's continuing to poſſeſs 
on ſuch tack, will ſubject him to a paſſive title of behaviour as heir *. 


IT is likewiſe the privilege of an apparent heir to claim an aliment 
from the liferenter of lands and heritage, whereof I have ſpoken in 
another place *, and ſhall add what oo Ii occurs. A liferenter, 
by reſervation, is not liable in an aliment to the fiar, otherwiſe than 


as. he would, before denuding of the fee; for, it can only take place, 


where others have a liferent from the fiar, in favour of his heir“. 


Tus privilege of the heir againſt the liferenter of lands 'was ori- 


ginally introduced by an extenſion of the ſtatute 1491, which puts 


the wardatar and liferenter of lands on an equal foot, as to findin 
caution to leave them in the ſame condition as at their entry; and 
was conſtrued to put them in the ſame caſe, as to the aliment of the 
heir. But the ſubſequent ſtatute, which explains that act doubtfull 


1 5 : y 
conceived, and enforces it againſt both the ſuperior and liferenter, as 


to the finding ſurety to preſerve the ſubject, is ſilent as to the aliment 
of the heir . Whence the natural conſtruction ſeemed to be, that 
the liferenter was not liable to it, eſpecially conſidering, that the rea- 


fon of the diſparity is obvious. The ward-ſuperior poſſeſſed the lands 


by a caſuality, which originally ſubjected him not only to the ali- 
ment of the heir, but likewiſe to account for the rents, as a guardian 
or tutor © And, tho' the recenter law came afterwards to be more 
favourable to the ſuperior, it was juſt that the antient law ſhould be 


revived, in reſpect of the aliment of the heir. But what concern had 


. . . * 
the liferenter in that matter, who is in the ſame caſe, as onerous cre- 


ditors infeft? And Sir George Mackenzie, in his obſervations upon 


the firſt mentioned a&, brings various other reaſons, why this con- 


to. How fat 
aliment due 
to the heir by 
a liferenter. 


11. Such ali- 


ment not due 
to the ſuc- - 
ceeding heir, 
if the eſtate 
is exhauſted 
by the debts 


and deeds of 


the firſt heir; 
or if there 
was an ali- 
ment claim- 
able from the 
ſuperior, 


ſtruction ought never to have been put upon the ſame. But the 


point is eſtabliſhed by variety of precedents. However, the court is 


far from regarding it as a favourable claim; and therefore, if, at the 


time the liferent took place, there was ſufficient for the heir's ali- 


ment, without encroaching upon the widow's liferent, the debts or 


deeds of the heir, whereby the rents of the eſtate were exhauſted, 
was not found any ground, after ſuch heir's death, for giving an ali- 
ment to the next heir, tho' the eſtate was over-burthened at his ac- 
ceſſion to the ſame f. And the diverſity is obvious; the wife takes her 


chance, as to her huſband, for better and worſe ; ſo that if, by his 


debts, there be occaſion for an aliment from her to the heir, ſhe muſt 


ſubmit; but ſhe has no concern with the debts or deeds of the heir, 
ſo as theſe ſhould make way for encroaching upon her liferent, for an 
aliment to the ſucceeding one, more than to the firſt heir, after he has 
 over-burthened the eſtate. And if there was an aliment claimable 
from one who had part of the eſtate in ward, there could have been 


no acceſs againſt the liferenter ; for then there was no reaſon for 


encroaching on the liferent, by the conſtructive ſenſe of the ſta- 
tute. . 


Ir is competent to an apparent heir to reduce deeds granted by tlie 
anceſtor on death- bed, affecting the eſtate; becauſe frequently ſuch 


deeds entirely bar his entry, as where the deceaſed granted à total 
een 0 


the eſtate, which, tho' on death- bed, diveſts him til 


4 N it 


OL. II. 


* 
Ye 


12. An appa- 
rent heir may 
inſiſt to re- 
duce deeds 
on death - bed 
to his preju- 
dice. 
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13. The ap- 
3 heir, 
y 


poſſeſſion, 


veſts himſelf 
with the heir- 
ſnhip- move- 
able. 


14. A general 


ſervice. Heirs 


of all kinds 
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it is ſet aſide. But, at the ſame time, the heir's entry which may 
take place, where the deceaſed was not totally denuded, will not ex- 
clude him from reducing deeds on death-bed to his prejudice ; for 


it is in the character of Heir that he inſiſts. Nor is he liable in any 


warrandice on account of ſuch deeds, as above. I ſhall add no fur- 
ther to what I faid on this head in the preceeding title. 


I ſhall in the laſt place obſerve, that the apparent heir at law, in- 
titled to heirſhip-moveable, may veſt himſelf with the right, by aſ- 
ſuming poſſeſſion of the fame, without ſervice ; as the neareſt of kin 
makes up a title to the other moveables by poſſeſſion, without con- 
firmation, as ſhall appear when I diſcourſe of executory. 


SECTION II. Entry of Heirs, by a General Service. 


Bur the moſt important intereſts of heirs ariſe from their being 
ſerved heirs, which gives them an Active title, as indeed it ſubjects 


may be ſery- them to the predeceſſor's debts, and ſo is likewiſe a Paſſive title. A 


ed in that 
manner. 


15. Heirs of 
line, proper- 
ly heirs at 
law; heirs of 
conqueſt may 
be deemed 
ſach, all o- 
thers, heirs of 


proviſion, 


ſervice of an heir is either General, without reference to any ſubject 
wherein the anceſtor died infeft, or even to any particular ſubject 
whatever ; or Special, for making up a title to lands, annualrents or 
tithes, wherein he ſtood infeft. Not only heirs of line, who are the 
right heirs, or heirs at law, and therefore General heirs in the moſt 
proper ſenſe, but likewiſe heirs of conqueſt, and heirs-male may be 
ſerved Such by a general ſervice. Heirs of tailie and proviſion in 
rights whereon infeftment did not follow in the e none 
mult alfo be ſerved by a general ſervice relating thereto. e heir 
of line is ſerved /imply neareſt and lawful heir, the others, with the 
addition of particular characters of neareſt and lawful heir-male, of 
conqueſt, tailie or proviſion. A general ſervice of an heir of line, 
which bears no reference to any particular ſubject or right, may take 
place, where nothing is carried thereby ; and nevertheleſs, it infers 
an univerſal repreſentation of the deceaſed; for, Hæreditas in jure 


confiftit a. 


-. Heirs of line are properly heirs at law, as ſucceeding by the act 
of the law, who are Perſons of a certain relation to the deceaſed, call- 
ed to the ſucceffion by right of blood, and fo are heredes nati. All 
others may be deemed proviſional heirs, or heirs of proviſion, and 
are in a manner heredes facti. Thus, heirs-male ſucceed in lands, 
whereof the inveſtiture is to heirs-male. Heirs of conqueſt likewiſe 
inherit ſubjects, by the provifion of the party, where conqueſt, 
during the marriage, is provided to heirs. Indeed, in the legal ſuc- 
ceffion to a middle brother, an heir of conqueſt, who is the imme- 
diate elder brother, is an heir at law ; becauſe he ſucceeds by act of 
the law, without any deſtination of the party ſucceeded to: and, tho 
he is diſtinguiſhed from the heir of line, viz. the immediate younger 
brother who inherits heirſhip-moveable, and other ſubjects, yet both 
are heirs at law to the deceaſed. But the heir of line, in ſuch caſe, 
is underſtood primarily to be veſted with the character of Heir at 
law, as being preferably liable to the debts; fo that, till he is diſcuſt, 
the heir of conqueſt cannot be reached, and in that reſpect an heir 
of conqueſt may be regarded as an heir of proviſion. But, more pro- 


perly, 
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of royal borows, 
and tho' the heir reſide not there. 


| anſwer to that point of 
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perly, heirs of proviſion are ſuch as ſucceed to particular ſubjects by 
the deed of the immediate or remoter anceſtor ; or generally to all, or 
a ſhare of one's conqueſt during his marriage, as is frequent in con- 
tracts of marriage. | 


A 6tNERAL ſervice, as likewiſe the ſpecial, proceeds upon a brieve 


taken out of the chancery, which is a precept from the king, com- 


manding the judge ordinary, to whom it is directed, to inquire by 
a jury or inqueſt, Per probes et fideles homines patriæ; which original- 
ly ſeems to have meant the Pares curiæ, the vaſſals being commonly 
termed Fideles homines ; but now, and long ſince, it is underſtood 


only of a jury of 15 men. The ſubje of the inquiry is, in the firſt 


place, If the anceſtor died at the faith and peace of our ſovereign; and 
ſecondly, If the uſer of the brieve is the neareſt and lawful heir to him. 
There is only one form of brieve, conceived of a tenor, as if deſigned 
for a ſpecial ſervice. But, in the general ſervice, anſwer is only re- 
turned to the foreſaid two heads of the brieve, without regarding the 
particulars in it that refer to lands ; and, in order to this, the heir's 


claim is formed, only relating to the foreſaid two heads of the brieve. 


Tuls brieve may be directed to any judge ordinary, or magiſtrates 
o' the deceaſed lived not within their juriſdiction, 
It muſt be executed at the mar- 
ket-croſs of the head-borow of the ſhire, where the ſervice is to be 
expedited, 15 days before the day of the ſervice. The heir preſents 
the brieve, and executions to the judge of the ſervice, and the exe- 
cutions muſt be verified upon oath by the meſſenger and witneſſes, 
And thereafter the heir produces his claitn before the judge and in- 
queſt, ſetting forth therein his relation or propinquity to the anceſ= 
tor, and craving, that the foreſaid points of the brieve may be put to 
the knowledge of an inqueſt, and that he may be ſerved heir to the 
deceaſed accordingly. The inqueſt confiſts. of 1 5 perſons, ſworn to 
return a true verdict; they need not be cited, but any perſons preſent 
may be required to paſs on the inqueſt *: tho it was provided by an 
old ſtatute *, that the —_—_—_ ſhould conſiſt of the molt ſufficient and 
worthy perſons within the juriſdiftion, ſummoned on 15 days fot 
that purpoſe. 


Tux claimant muſt prove his propinquity before the inqueſt, in 

| of brieve, vis. That he is neareſt and lawful 
heir; this muſt be done either by witneſſes, that he is reputed of ſuch 
relation to the deceaſed, or by writings inferring it. As to the other 
point, that the anceſtor died At the faith and peace of our ſovereign, it 
is preſumed, and needs no proof; for it reſolves into this negative, 
That he was not rebel; but a civil rebellion is not here regarded. And, 
as to the anceſtor's death, it muſt be proved, if controvetted, which 
can only be when he reſided abroad; for, if he lived and died in this 


country, his death will be held as Notorious. 


Tux ſervice is*The verdictor ſentence of the inqueſt, Affirmative in 
«favour of the claimant.” It muſt be ſubſcribed by the clerk and the 


chancellor, or foreman of the inqueſt, and as many more of the in- 


queſt as pleaſe. It is atteſted by the judge, and according to the 
; king's 


16, The 
brieve for a 
general ſer- 
vice; there 
are only two 
heads in it. 


17. Such 
brieve may 
be directed 
to any judge 
ordinary, or 
magiſtrate; 
procedure in 
it, 


18. How far 
the heads of 
the brieve 
want to be 


19. A ſervice 
either affir- 
mative or 
negative; 


this laſt im- 


properly call - 
ed a Service. 
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king's command, at the end of the brieve, retoured, or returned to 
the chancery, and there recorded, as the anſwer to the points of the 
brieve, whence it is termed a Retour. The ſervice may be returned 
after the death of the party ſerved, as being in effect only a record- 
ing it; tho' it is regular, that the ſervice ſhould be retoured in his 
life; nor can it veſt the party with any actual title till it is retoured *. * Fount. 
If the verdict is Negative, it is properly no ſervice, and conſequently 
Te is not retoured; but it muſt be removed by reduction, before. the 
1 party can proceed to ſerve anew, and is called a Negative Service, not 
1 85 without ſome impropriety. 


20. A general A SPECIAL ſervice, bearing That one is neareſt and lawful heir of 
| fervice is in- line, of conqueſt, or male, to the deceaſed, in any particular ſub- 

cluded in a | . 0 ON 

ſpecial ſer- ject, neceſſarly ſuppoſes, that he is neareſt heir of line, conqueſt, or 

vice of the heir-male in general, to the deceaſed. Whence, it is juſtly eſteemed 

_ kind or àa maxim, That a ſpecial ſervice includes, by neceſſary implication, a 

WM” general one of the ſame kind*. And it was already obſerved, that 


"= 8 


bFeb. 9. 

. . . 3 1676. Drum- 3 

the tenor of all brieves relates to a ſpecial ſervice in lands, and that a mond. 1 

eneral ſervice is, where anſwer 1s returned only to the foreſaid two | 
firſt heads of the brieve ; ſo that, from the order of procedure, a ge- 


neral muſt be included in a ſpecial ſervice, 


21. What Nor only heirſhip-moveable, and bonds ſecluding executors, but 
ander n. likewiſe heritable rights, whereon infeftment did not follow, are con- 
ied by a ge- : a 
neral ſervice; veyed by a general ſervice; which fully carries and ſtates the right 
it 6 1p" gg in the heir's perſon, that was in the deceaſed, in ſuch manner, that 
re which tho' he die before he perfect the right in his own perſon, by infeftment, 
a ſpecial ſer- the next heir muſt ſerve to him*. Whereas, in a ſpecial ſervice, the Spotſ. verbo 
ben does heir's retour evaniſhes by his death, unleſs he is likewiſe infeft ; be- 28 
cauſe it is only the infeftment that denudes the deceaſt, and conſe- 
quently the right is ſtill I hered:tate . jacente defuncti, in the inheri- 
tance of the anceſtor, not taken up, till one is infeft as heir to him 
therein, or has otherwiſe made up a title in his perſon thereto. And 
this is the caſe of infeftments of annualrents, tho containing obliga- 
tion to pay the principal ſum, That a general ſervice, whether apart, 
or implied in the ſpecial, will not carry even that obligation, unleſs 
infeftment follow in the heir's perſon ; for the perſonal obligement is 
inherent to, and cannot be ſeparated from the real right which ſe- 
cures it, and is the moſt pregnant ©. | | 


— — 
—— 

= 23 - 
oy! — 


- 2 —.— 1 . . K ˙ ——— w = - * A : _ 5 : * , 
; - : g - : — — 4 — —— —— — 
, — rag _- — — —.— — — . 
— — 6 , — = , — h = - 
— 2 — r 2 — —— — — — « - - < — 0 — — 
— - a > — _— — PRE — * 2 * _ _ - —— —— — — 2 — Ss a4 — e — a — — 4 —_ _ — 
— — — — — — — — — — 8 > —— = Te IR — — — — — — 3 _— = 
. r - _ s - — 4 — — . —E—ä—h — — ——— — * — — — = — — = - by _—_— ing 
TEENS ERTIES . , ?:: ani OY rar; =; E _ Fe - = — — ——— — —— — er — — = —_— 
> — a - — a — bona — a — — 2 . 1 . 8 a 2 a 4 1 — 
Ft q * — - 1 cg — — — * et — © gs —— — aging — LIES — Gas — — — A a 
4 i — - 8 — — —„— = - Mut A”. — n " 2 q . ou p — L N . — Ty — —— ——— — Ws. — ov — ONE III . 
+ rr —— — — 2 - EIN * CS OO RY * ——— * — I — 1 * — — — wk l —— — — — _ " * l 3 
* 4 8 — T m — 8 8 < = = . : 2 pate > > ret rr —— — > 
N — * ae NR — ds 2 * 2 82 __ = — - . - - = - — — 2 . x "| N — 2 _ — dE — _ 2 
5 . lia — —— .... ̃ ꝙꝗ . . j⅛— -—. — 48 = WF 9 — Re T AE th pert oh _ 
— - . — — 2 — 5 — — — om — . — — — 
— — . , a — * — — — 
— 5 P 
2 5 - — — * — — 


r er een 


4 J 
. m 
: 1; : 
i 
l 
1 
7 
k 
1 
pl 
q 
1 
| i! 
if i} 
: : 27 
n 
Al 
$444; 
(15> 
1. 
* 
1 . 1 
i 
i235 
+ 
1 
1 
7 1 
Wy 
N 


— — bo — — — — 


4 Jan. 1729. 
lo. Halker- 
ton. 


PERS . 
— _ 
ANY 


22.A general A GENERAL ſervice (as was above obſerved) is frequently neceſ- 
— ſary to heirs of proviſion, in ſubjects whereon infeftment did not fol- 
heirs of pro- low in the deceaſed's life, and then it carries only that ſpecial right. 
viſion. But a ſervice is not neceſſary where the right is taken © to one, and, | 
« failing of him by deceaſe, to another ſpecially named *;” for then «July 23. 
there can be no doubt of the perſon's right, and he is a conditional 2975: La. 
fiar, vig. in caſe the party firſt named do not otherwiſe diſpoſe of 8 
the ſubject, which he may. But if it is © to the acquirer and the heirs 

* of his body, whom failing, to the other, he wants a ſervice to ſhew - 
that the heirs of the firſt's body have failed f. A general ſervice of Hume (pro- 
one, as heir of proviſion in a clauſe of conqueſt in a contract of mar- vifon to 
riage, is neceſſary, and carries all that falls under that clauſe ; but nah Wort 2 


which muſt be afterwards aſcertained, as to the particulars, by pro- Monro. 
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d Hume ibid. 
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per actions againſt thoſe to whom the ſame deſcend, whether heirs 
or executors at law to the deceaſed, according to the nature of the 
ſeveral ſubjects, in order to denude them. But if the proviſion of 
conqueſt is to the children of marriage, they have right to it, and 
tranſmit the ſame without any ſervice *; becauſe the right of the ob- 


ligation is in them. The caſe is the fame where one, in his con- 


tract of marriage, becomes bound to pay certain ſums of money to 
the children of the marriage *. But if, by the contract, the rights 
are only to be taken by the father, To himſelf and the heirs of the 
marriage, he ſtill remains fiar, even after the rights are taken in 
terms of the contract; and the children of the marriage muſt be ſerv- 
ed heirs of proviſion to him, whether in a ſpecial ſubject, or a general 
proviſion off conqueſt. And conſequently they, in their due 4 are 
ſiable to the neceſſary, onerous, or rational deeds of the father, to the 
extent of thoſe ſubjects, but not to merely gratuitous. 


CoNnqQuEsT is not here underſtood as in the _ between an 
heir of line and of conqueſt. But all is conqueſt which is provided 
by the clauſe, if acquired during the marriage; whether rights where- 
on infeftment could follow or not : and ſometimes it comprehends 
rights to which the father ſhall ſucceed ; but theſe laſt, unleſs ſpe- 
cially expreſt, do not fall under a clauſe of conqueſt, which requires 
that the ſubjects be purchaſed or acquired. Gratuitous rights grant- 
ed to the father are in the ſame caſe, and are not comprehended in 
the clauſe of conqueſt, unleſs it _—_ to have been ſo intended b 
the parties; for otherwiſe Conqueſt, from Queſtus, is only that which 
is acquired by one's induſtry. It is underſtood to be what one is 
worth by onerous acquiſitions, or by improving his eſtate during the 
marriage, (all debts being deduced) more at the diſſolution of it, 
than he was worth at its commencement ; but he being fiar, has 
nevertheleſs a rational power, even after the diſſolution of the mar- 
riage, to make uſe of his own during his life. I had occaſion to take 
notice of ſuch clauſe elſewhere *. Toe 


StcTION III. Entry of Heirs, by a Special Service. 


WHEN infeftment has followed upon the right in the deceaſed's 
perſon, then the heir commonly makes up a title to it by ſpecial ſer- 
vice. This proceeds by a brieve out of the chancery, the ſame with 
the brieve in the general ſervice, and is an anſwer or return by the 


Jury to all the particulars or heads of the brieve. It muſt of courſe be 


directed to the judge-ordinary of the place where the lands, tithes, 
or annualrents lie, unleſs in default of him, or upon other ſpecial 
confiderations, on a warrant from the lords of ſellon, it is directed 
to others. This is frequently done to the macers before the court 


23. What 

underſtood 
conqueſt in 
ſuch provi- 
lion. 


24. The ſpe- 
cial ſervice 
and proce- 
dure therein, 


of ſeſſion ; or, upon advocating the brieve, the ſame is remitted to 


them by the lords, who name one or two of themſelves aſſeſſors, 
(if the parties deſire it) and for moſt part diſcuſs the competition on 
report from the aſſeſſors; or on a hearing in preſence, and the par- 
ties repeat declarators of their reſpective rights, in order to a final 
deciſion of the queſtion, This brieve muſt be executed and proſe- 
cuted in the ſame manner as in a general ſervice; and parties having 
intereſt will be allowed to object againſt the ſervice, but muſt inſtant- 
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ly verify their objections :; unleſs they have likewiſe brieves for ſerv- 
ing themſelves heirs to the deceaſed in the ſame ſubjects; for then 
both parties will be allowed a term, and diligence for bringing in 
witneſſes, or recovering writings to prove their propinquity, and 
their reſpective objections. After the proof is concluded, the inqueſt 
proceeds to cognoſce, If the purſuers of the brieves, or which of them, 
ſhall be ſerved. This depends upon the party's ſatisfying the heads of 
the brieve, and, in competition, he who proves moſt pregnantly his 
propinquity is preferred. But ſometimes the propinquity is ſo involy- 


ed, and there is ſuch contradiction or obſcurity in the proof, that the 


25. What if 
one ſuſpect 
that a ſervice 
may be ſur- 
reptitiouſly: 
carried on to 


his prejudice. 


26. The 
claim in a 
ſpecial ſer · 
vice; the 
laſt infeft- 
ment muſt 
ſhew to what 
heirs the 
lands are 
provided. 


27. Rights to 
heirs whatſo- 
ever general · 
ly go to heirs 
of line, but 
ſometimes it 
is otherwiſe. 


28. The im; 
port of the 
clauſe in the 
brieve, that 
the deceaſed 
died at the 
faith and 
pow of the 
ing. 


inqueſt returns a Negative Verdict to both. 


Ira party, having intereſt to claim the ſucceſſion, ſuſpect that a ſer- 


vice may be ſurreptitiouſly carried on, he may, on application to the 


court of ſeſſion, obtain an Injunction to the director of the chancery 
to iſſue out no brieves for ſerving any perſon heir to the deceaſed, 


otherwiſe than on previouſly giving notice to the ſupplicant, and the 


brieve muſt ſet furth the ſame accordingly *. 


| Is the claim for a general ſervice, the claimant takes only notice 
of the forementioned two heads of the brieve, and the inqueſt only 


cognoſce thereon, without regarding whether the deceaſed was in- 


feft in any lands or not. Whereas the claim for a ſpecial ſervice ſets 
forth, That the predeceſſor died laſt infeft in ſuch lands, and, That the 
claimant is neareſt and lawful heir to him therein, which correſponds 
to the heads of the brieve to that purpoſe. Wherefore, as to the 
firſt two heads in the ſpecial ſervice, they are the ſame as in the ge- 
neral, with an addition of what lands the predeceſſor died veſt and ſeiſ- 
ed in, and that the claimant is neareſt and lawful heir to him there- 
in, The anceſtor's infeftment muſt be produced, to ſhew that he 
was veſt and ſeiſed in the ſubject, and it will be preſumed that his 


C. 94. 


b Spotſw. 
(brieves) 
MacCulloch, 


right continued till his death; unleſs ſome party intereſted compear 


and prove that he was denuded ; and he will likewiſe be preſumed the 
laſt infeft, if the contrary is not inſtructed. | 


| Ricurs taken to one, and his Heirs Whatſoever, generally import 
heirs of line ; but ſometimes it is otherwiſe, from the preſumed inten- 
tion of the party. Thus,. if one ſtanding infeft in the ſuperiority of 


lands, deſtinated to his Heirs-male, purchaſe the Properly to himſelf. 


and his heirs Whatſoever, the ſame will go to his heirs-mail ; and 
the like will hold as to the purchaſe of tithes or other collateral 
rights, which, tho to heirs whatſoever, will go to the heirs in the 
principal ſubject <, 


Tux article of the brieve, That the deceaſed died of the peace and 


faith of the king, (which, as was ſaid, is likewiſe preſumed) excludes 


all ſerving to one that died attainted of treaſon, or a foreigner not 
naturalized ; for aliens are under allegiance to a foreign prince or 
ſtate; and perſons, who had traiterouſly broke their faith and allegi- 
ance, cannot be ſaid to have died At the faith and peace of our ſove- 
reign. But this concerns not other crimes; for tho' ſuch are a breach 


of the king's peace, yet they do not violate one's allegiance, nor in- 


fer forfeiture of lands and heritages, or corruption of blood, with us. 


"8 Dalr. Nov. 


Hay. Hume 
(ſucceſſion) 
Jan. 1727. 
marquis of 


Clydeſdale. 


It 


b P. 1594. 
C. 222. 


„ 

$ fin, ff. ad 
Sct®, Silani- 
an. 


9 Sup. tit. 3. 
tit. 4. 
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It extends not to civil rebellion by denunciation, tho', according to 
the ſtrict meaning of the words, 8 may be comprehended, and was 
of old doubted *, but without ground ; becauſe truly it does not af- 
fect the right of fee, concerning which the only queſtion in a ſpeci- 
al ſervice occurs, | | 


Ir the purſuer of the brieve prove ſuch propinquity to the deceaſ- 


ed, tho' ever ſo remote, as intitles one to the ſucceſſion in the ſub- 


je&, conform to the claim, it is ſufficient to infer that he is the 
Neareſt heir; unleſs compearnce is made for a nearer that offers 
to ſerve. Wherefore any relation to the anceſtor, by lawful de- 


ſcent, other than on the part of his mother, is ſufficient to intitle the 


claimant to ſucceed to him in his eſtate. On this head the. claimer 
muſt prove likewiſe, by the rights, that the _— in queſtion go 


to ſuch heirs in favour of whom the brieve is iſſued, and as he ſets 


forth in his claim. If no particular deſtination is in the rights, they 
muſt go to heirs whatſoever, or heirs of line, who are heirs at law, 
as they are juſtly termed, and the preſumption of law therefore, in 
doubtful caſes, is in fayour of the lineal heir. All objections may be 
moved by any yn —_ intereſt, againſt the ſervice. Dilatory 
objections are thoſe againſt the brieve, as to the formality of its ex- 


ecutions, or the like ; but L e objections are ſuch as bar the 


purſuer's title to ſerve, as that he 1s a baſtard, &c. 5 


IT is an objection with us, by ym ſtatute, founded in nature, 
That where one ſlays his parent, whether immediate or remoter, and 
is thereof convicted, he and his iſſue is diſinherited from the deceaſ- 
ed's lands, heritage, tacks and poſſeſſions“. This unnatural crime 
of Parricide is thus juſtly puniſhed. But the caſe is farther extended 
by the civil law ; for any perſon that murdered another was diſabled 


from ſucceeding to the perſon murdered, as being unworthy to - 


benefit by his own crime; and the ſubject of the ſucceſſion, of whic 
he rendered himſelf unworthy, was adjudged to the fisk ; and, if 


he was ſlain by another, the heir was bound to proſecute the mur- 


derer, upon pain of loſing the ſucceſſion likewiſe to the fisk £ The 
ſucceſſion however with us, in the caſe of parricide, goes to the next 
heir, and not to the fisk, as it was with the Romans. Not only the 
ſlayer, but all his iſſue, is excluded from ſucceſſion to the parent kill- 
ed. But the objeCtion is not good, unleſs he was attainted of the par- 
ricide : for a decree of fugitation, for not appearing to undergo a 
trial, will not be ſuſtained, in order to bar him from the ſucceſſion. 


The act only excludes the ſlayer from Succeſſion to lands and heri- 


« tages, tacks and poſſeſſions; ſo that he may carry theſe ſubjects by 
ſingular titles, and the moveables even as neareſt of kin. But if the 
eldeſt ſon, who commits parricide, have a gratuitous diſpoſition from 
the anceſtor to his eſtate, it ſhould ſeem to fall within the ſtatute, 
as being Praceptio hereditatis, which is underſtood a ſucceſſion. 


I HAvx already obſerved the diſabilities that incapacitate perſons 
from being heirs, as likewiſe thoſe that concern the deceaſed, -that 
he could not have an heir, as being a baſtard, alien or rebel, or be- 
ing denuded of the fee. All which may be objected by donataries 
to the pretended eſcheats, on account of ſuch character of the deceaſ- 


4 ed, 
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ed, or by others appearing for their intereſts, as being diſponees to the 


eſtate, and they muſt have their rights in their hands; for they will 


not be allowed terms for proving, this not being a pleadable brieve; 
but reduction will be reſerved, as accords, unleſs in the caſe of com- 
peting brieves, as was juſt remarked. 


Tux remanent heads of the brieve only concern the ſuperior's in- 
tereſt. The third is, Of «whom the fee wwas holden : this muſt be in- 
ſtructed from the anceſtor's infeftment. The fourth, By what ſervice 
the fee 1s holden, relates to the manner of holding, and muſt likewiſe 
appear from the infeftment ; but if not, it was formerly preſumed 
ward, as the moſt antient and moſt agreeable to feudal rights. But 
now, by the late act, the tenure muſt be eſteemed blench in hold- 
ings of the crown; and feu in theſe holden of ſubjects, where an an- 
nual duty is payable, tho' not in name of feu-farm. 


Tur fifth head is, What the fee is worth now, and was worth the 
time of peace ? this concerns the old and new Extents or Retours. By 
what the fee is Now worth is meant the new retour, which regulates 


the relief and non-entry duties before declarator, and for which cau- 


tion muſt be found to the ſheriff, before he give ſeiſin, upon a retour 
of lands holden of the crown. By, What the fee was worth the time of 
peace, is underſtood the old extent : this was a valuation put on the 
lands in Scotland of old, when we were at peace with England. It 
is from this that lands are called Penny, Merk, or Pound Lands. By 
it the land-tax was proportioned of old b. And by it the qualifications 


for electing members of parliament for counties are regulated in a 


great meaſure ; for thoſe who have lands in the ſhire worth Three 
merks of old extent, holden of the king or prince, in property or 
ſuperiority, are capable to elect, or be elected members for that ſhire . 
Anciently the old extent concerned ward-lands only ; but, by ſpeci- 
al ſtatute afterwards, all feu-lands were ordained to be retoured and 
availed to merk or penny lands, and that in taxations the feus ſhould 
be charged according to ſuch retours of the fame . Hence the act 
1681 requires, That the retour-duty in feu-lands be diſtinct from the 


feu- duty, in order to qualify one to elect or be elected a commiſſion- 


33. The old 


and new ex- 
tents, why 
called re- 
tours; their 
origin. 


LY 


er to the parliament. I ſhall have occaſion afterwards to diſcourſe ful- 
ly on the election of members of parliament *. 1 


Bor old and new extents are called Retour-Duties; becauſe the 
extent or value of the lands, old and new, muſt be aſcertained, and 


retoured to the chancery by the inqueſt, in the ſervice of heirs, in an- 


ſwer to this head of the brieve fl. Theſe extents were the true avails 
or rents when the reſpective valuations were adjuſted, or the ſurveys 
made. It is uncertain when the old extent was made out; but, as to 
the new, the original of it is plain, from the act 1474, above refer- 
red to. This ſtatute enjoins, © That, in time to come, it be anſwer- 
ce ed in the brieve what the land was of avail of old (by which un- 
c doubtedly is meant /e od extent) and the very avail that it is worth 
« and gives at the day of ſerving the brieve.” By this laſt, doubtleſs, 


is deſcribed the new extent, and which was the true rent the land 


was giving at the time of the ſtatute ; and therefore the new valua- 


tion has been made immediately betore that ſtatute, and the form of 


expreſſing 


* 20 Geo. II. 


b Pp. 1597. 
c. 281. 


P. 1633. c. 1. 


© P. 1681. 
c. 21. 


d P. 1594. 


C. 233» 


e B. 4. tit. 1. 


f P. 1474. 
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c. 39. 
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expreſſing it hath for certain its riſe from the ſtatute's enjoining the 


retour to contain not only what the land was valued at of Ola, but 
likewiſe what it is worth Now at the time of the ſervice. And 
indeed in divers reſpeds, particularly in the caſe of non-entry, the 


new retour is underſtood the true value of the land at the time of 
the ſervice, at this day. 


I place of theſe extents in temporal lands there was a taxation of 
all the church-lands and benefices, by Bagimont the pope's legate in 
Scotland, in order to aſcertain the rentals of the fame ; fo that the 
pope, in conferring them, might know the true value thereof. This 
taxation was confirmed by divers ſtatutes, and ſevere penalties im- 
poſed on thoſe who ſhould give information at the court of Rome 


of any higher taxation, or value of the benefices, than was contain» 
ed in Bagimont's book *. And I conceive the non-entry in church- 
lands, and other caſualities that are regulated by the retour duty in 


—_— lands, were ruled by that taxation in church-lands. 


THERE is no mention in the brieve or ſervice of the Valued rent; 
becauſe the caſualities of ſuperiority were not thereby regulat- 
ed: but now, by the late act, the retour, as to certain holdings, 
muſt, beſides the old and new extent, ſet forth the valuation of 
the lands, in reſpect that one pound Scots of the hundred of the va- 
lued rent is the rule for the non-entry duties in lands that were hold- 
en ward of his majeſty, and are thereby converted to blench hold- 
ings. The valued rent is, however, the preſent rule for proportion- 
ating the ceſs or land-tax, and other public burthens ; and like- 
wiſe for regulating qualifications of members of parliament, in lands, 
where the old extent does not appear, and four hundred pounds of 
valued rent is made anſwerable to a three merk land, or forty ſhillin 
land of old extent . This laſt valuation of all the lands in Scotland 


was made in the rebellious times, by acts of the reſcinded parliaments*®. 


and this was further adjuſted after the reſtoration of king Charles II. 
as appears from expreſs ſtatutes*; and made the rule for proportionat- 
ing upon the ſeveral ſhires the ſupplyor ceſs impoſed upon he landed 
intereſt, otherwiſe called the Land-tax, and has been obſerved ever 


ſince, as at preſent. 


Tux ceſs or land- tax is termed the Supply ; becauſe what the ex- 
ciſe laid upon malt, ſpirits, and other commodities, fell ſhort of the 


40, ooo J. Sterling annuity, then granted to king Charles II. was to 


be made up and ſupplied by the ſhires and borows; and commiſſion- 
ers were appointed for regulating and collecting the ſupply accord- 
inglys. Afterwards a ſupply was granted by the parliament, or con- 


vention of eſtates, to the king, by way of aſſeſſment upon the land, 


conform to the valued rents, independent of the exciſe, whence it 
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was called the ceſs ®; and this was the rule always thereafter i, and 


is now eſtabliſhed by the treaty of union k. 


Bur to return to the remanent heads of the brieve. The ſixth is, 
Tf the purſuer is of lawful age: it concerned only ward-holdings ; for, 
till the ward ended, which in men was at 21 years of age, and at 1 
in women, the fee was in the ſuperior's hands; and therefore the 

Vol. II. 1 3. : heir 
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heir could not regularly enter without a diſpenſation, and his entry by 
diſpenſation did not cut off the ſuperior from the benefit of the ward- 


duty. Tn other fees any age is lawful, and it would ſeem that, in . 


taxt-ward lands, the heir, tho minor, might have entred; becauſe 
the ſuperior had no right to poſſeſs. And now ward-holdings being 
taken away by the foreſaid late act, there is no farther uſe for this 
head of the brieve; ſince the heir, of whatever "ge, even tho' an in- 


. fant, may be entred to the fee, in his minority, being duly authoriſ- 


38. The ſe- 
venth head of 
the brieve, in 
whoſe hands 
the fee is. 


39. Retours, 
and proce- 
dure there- 
on, in order 
to the heir's 
being infeft, 


ed by tutors or curators... 


Tur ſeventh and laſt head, In whoſe hangs the fee is at 4 8 or 
hath been fince the anceftor's death, ſeryes to know if the fee hath been 


in non-entry, and how long ; for it may be excluded by a liferent - 


conſented to by the ſuperior, or eſtabliſhed by law. 


Ir theſe points are inſtructed to the inqueſt, they ſerve Afirmative, 
and the ſpecial ſervice is returned to the chancery whence the bgjeve 
proceeded, the extract whereof is termed a Retour, as was ſaid of the 
general ſervice. Lords of regality, that kept chapels or chanceries, 


iſſued precepts, directed to their on bailies, for ſerving perſons heirs 


in lands Tying within their territories. The ſervice proceeded in the 


* » *- +» 


. fame manner as before other judges ordinary, and was recorded in 


the books of the regality, whereout an extract was ſufficient, in 


place of a retour to the 2 8 chancery in other caſes *, But now, 
regalities being extinguiſhed, there « h * 

- vices, which muſt be carried on before the reſpective ſheriffs, as in o- 
ther lands. When the ſervice is retoured, or returned to the chance- 


there can be no place for ſuch ſer- 


ry, precepts, in the king's name, are granted of courſe, by the direc- 


tor of the chancery ; if the lands hold of the crown, to the ſheriff of 
the ſhire where the lands lie, commanding him to give infeftment to 
the perſon retoured ; upon his granting ſecurity for the non-entry 


_ duties and relief, and the ſheriff, for his labour, is intitled to a recom- 


pence, called a Seiſin-Ox, except in lands that formerlyheld of the bi- 


| ſhop, and now of the crown, of 200 J. Scots of yalued rent or under, 


for which no ſeifin-ox is due b. It is ſo called, becauſe, in antient 
times, fees for ſuch kind of office were paid in cattle, but thereafter it 
came to be compounded for money, as the parties can agree. If the 
ſheriff diſobeys, or if there is no ſheriff for the time, the lords of ſeſ- 
ſion will grant warrant to the director of the chancery to iſſue out a 


40. The ef- 
fe of the 
heir's ſeiſin 
not regiſtred. 


Tux heir being duly infeft, and his ſeiſin recorded, is fully veſted in 
the fee of the lands; but tho the infeftment be not regiſtred, the next 
heir cannot regularly paſs him by, and ſerve heir to the remoter an- 
ceſtor, whoſe ſeiſin was duly recorded; becauſe an unregiſtred ſeiſin 
is good in a queſtion among heirs. But if the heir, who thus paſſes by, 
ſell the lands, the purchaſer from him is ſafe; for, in terms of the ſta- 
tute 1617, he was only bound to take notice of regiſtred ſeiſins, and 
therefore the infeftment of the deceaſed heir, not recorded, is void as 


to him. | „ 


41. How the 
ſubject ſupe· 
rior compel- 


Is the lands hold of a ſubject, by the former courſe, a precept was 


to 


ov 


Iſſued from the chancery upon the retour, commanding the ſuperior - 


* 
7 
* . 


* Decem. 8, 
1631. Clieſn. 


b P. 1690. 


e 3% 


e Act of ſed. 


Feb. 15. 
1678. 


d June 30. 


1705. Keith. 


Nov. 29. 


1705. the 
creditors of * 


Paterſon. 
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to receive the heir retoured; and, if he diſobeyed, an inſtrument be- able to enter 
ing taken thereon, and produced to the director of the chancery, a . | 
new precept was given, ſtill urging the ſuperior to enter the heir. cial, and the 
This likewiſe being diſobeyed, a third precept was iſſued, command- —_— his 
ing the ſuperior to enter the heir, with certification, that, if he re- 2 | | 
| fuſed, he ſhould loſe the ſuperiority for his life. This laſt being diſ- to that pur- 
obeyed, and inſtruments taken thereon, a precept was iſſued againſt boſe. | 
the next ſuperior of the immediate ſuperior, commanding him to re- 
ceive the heir: and the ſame courſe was followed with him, and all the 
other intermediate ſuperiors, till arrival at the crown. In which caſe 
the heir, on a petition to the court of ſeſſion, obtained a warrant to 
the director of the chancery to iſſue a precept of ſeiſin, directed to 
the ſheriff of the county where the Tandy lay, commanding him 
forthwith to infeft the heir, which, at laſt, by this long courſe of 
pon was accompliſhed. One of the foreſaid three precepts muſt 
jave been intimated to the ſuperior perſonally, but the reſt might 
have been executed at his dwelling-houſe : in this cafe the ſuperior, 
by reaſon of his contempt and diſcbediencs to the king's precept and 
command, loſt the ſuperiority, during his life. This tedious and ex- 
* 20 Geo, II. opt method is now rectified by the late ſtatute *, for by it the 
c. 50. eir may forthwith, on production of his ſpecial retour, obtain war- 
rant for letters of horning, to charge the ſuperior to receive him, 
on tender of the non- entry duties and relief, and proceed in all dili- 


gence againſt him for that effect. 


Ir the ſuperior himſelf is not entered, he muſt be charged by let- 42. Whatif 
ters of ſpecial charge, at the inſtance of the heir retoured, to enter __— "I 
himſelf in the ſuperiority, within 40 days of the charge, and receive infeft, ” 
the vaſſal, with certification, That, if he refuſe, he ſhall loſe the ſupe= 
riority for his life, and be liable to all the heir's damages, and that 
o P. 1474 the king, or next ſuperior, ſhall enter the vaſſal retoured?, This 
* charge being diſobeyed, the vaſſal may purſue a declarator againſt his 
immediate arg That he has loſt the ſuperiority during his life, 
and conclude againſt the next ſuperior, or director of the chancery, 
to grant precept for infefting him; and this eourſe does not require 
july 29. any previous charge againſt the mediate ſuperior ©. I conceive this 
arm hong to be the only proper method at this day to be followed, when the 
a ee heir in the ſuperiority is not entered ; for then a charge againſt him 
to yo” 2h the vaſſal is inept, ſince his compliance with it could have 
no effect. e Fo Fa 5 


Tux ſuperior diſobeying muſt ſuſpend the charge, if he reſolve 43. On what 
not to incur the certification, as to the loſs of the Nele Sr hls a may 
life. The only good ground of ſuſpenſion is, That the vaſſal has not refufe to en- 
paid the non-entry duties, and the relief, nor tendered them. This ter the heir. 
is founded in the nature of the thing, and the expreſs tenor of the | 
precept, which bears a quality in favour of the ſuperior, Faciendb tibi 
quod de jure facere debet, i. e. the vaſſal's performing all that is incum- 
bent on him by law to the ſuperior. This is meant of the non-entry 
duties and relief, before payment whereof, the ſuperior is not bound 
to receive the heir; tho his granting a precept of ſeiſin, in conſe- 
quence of ſuch charge, would not preſume theſe were paid, that be- 
ing an act of obedience. If the heir refuſe to ſhow the predeceſſor's 


holding, 
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44. The 

powers com- 
petent to the 
mediate ſupe- 
rior who ſup- 
plies the vice; 
the heir's 


caſe, upon 
the immedi- 


ate ſuperior's 
refuſal to en- 
ter him, 


45. What in- 
cumbent on 
the ſub · vaſ⸗ 


ſal before he 
be received. 


36. Special 
ſervice muſt 
be to the ſiar 
of the ſub- 
jet; who un- 


derſtood fiar 


in proviſions 
to husband 
and wife, in 
conjunct fee 
and liferegt, 
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holding, in order to the making out a precept conform thereto, it will, 
from the nature of the thing, be a good ground for ſuſpending the 
charge. The loſs of ſuperiority, if incurred, comprehends all ſuch 
non- entry duties, as may thereafter fall, during the ſuperior's life; but 
all the other caſualities that may happen, and the feu-duties, belong 


to himſelf; becauſe, in reſpect to theſe, he is not culpable ; and he 


is ſtill the real ſuperior. 


Tux ſuperior, who, in this caſe, ſupplies the vice, or ſerves the 
turn, is not truly ſuperior ; and therefore, he could not, in preju- 
dice of the immediate ſuperior, accept of a reſignation from the ſub- 
vaſſal in favour of another, whereby a ſtranger would be obtruded to 
the immediate ſuperior: provided the immediate ſuperior is infeft; for 
otherwiſe the mediate ſuperior, of whom the vaſſal holds, as ſupply- 
ing the vice, muſt be applied to, in order to receive the purchaſer in 
terms of the late a&*, for completing his right. And much leſs would 
a reſignation ad remanentiam, in the mediate ſuperior's hands, con- 
ſolidate the fee with the ſuperiority. All which ſhew, that he is only 
a vice- ſuperior, by entering the vaſſal for that time, but is no farther 
conſidered as ſuperior. Wherefore the damage of the immediate 


ſuperior is the ſame, whether the vaſſal applies to the next ſuperior, 


and gets himſelf entered or not; for, truly the vaſſal muſt be conſi- 
dered as entered, in reſpect to the ſuperior, who without cauſe re- 
fuſed to receive him; and it is that refuſal, and not the vaſſal's ap- 


plying to the next ſuperior to be received, that makes the ſuperior 
incur the tinſel or loſs of the ſuperiority during his life. 


TEE mediate N is not however bound to enter the vaſſal till 


payment of the relief; for, Præſtat officium, he enters the heir, and 
relieves the fee out of the immediate ſuperior's hands; and, for the 
ſame reaſon, he is intitled to the ſeiſin- x: and an eminent lawier is 
of opinion, he has right to no more b. But he cannot claim the bygone 
non entry duties to which he has no right, not being the proper ſu- 
perior, and ſuch as incurred after the diſobedience of the immediate 
{uperior are not exigible, for the reaſon r But, if the 
immediate ſuperior was in non- entry, the ſub-vaſſal, applying to the 
mediate ſuperior for an entry, is bound to pay the whole non- entry 
duties owing by his immediate ſuperior, in whoſe place he comes; 
becauſe otherwiſe the mediate ſuperior's caſe would be made worſe, 
by the change of the vaſſal; for he could not be bound to receive his 
immediate vaſſal ſuperior to the ſub-vaſſal, without getting payment 
of all the bygone non- entry duties; but then the vaſſal is intitled to 


be reimburſed by his immediate ſuperior of the non- entry duties ſo 
paid for him. 3 | 


In the entry of heirs, it muſt be adverted, whether the predeceſ- 


ſor, to whom the ſervice is craved, was truly fiar. This happens to 


be doubtful, where rights are taken, To huſhand and wife in conjunct 
fee and liferent, and to the heirs of the marriage. To know where 
the fee is lodged, the following rules may be of uſe, 1. The huſband 
is preſumed fiar, and the wife only liferenter, in heritable rights, the 
pre-eminence of the ſex making way for this preſumption. But, in 
moveable goods, or ſums provided To a man and his wife, * 

| eirs, 


20 Ged. II. 
c. 50. 


b Hope pract. 


obſer. tit. 4. 
§15. 


© July 29. 
1624. Ca- 
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heirs, without other termination, the ſame will go equally to the 


man and the wife, and their repreſentatives ; and, if it is taken,” To P 


the longeſt liver, the ſurviver, whether huſband or wife, will have 
the whole*. 2. Where an heritable right flows from the wife, or, on 
her part, ſhe is preſumed to be the fiar, and the huſband only life- 
renter ; unleſs it be contracted in name of portion with the wife; for 


then the huſband, to whom the portion naturally belongs, is preſum- 


ed fiar b; if, from other circumſtances, the fee does not appear to 
remain with the wife. 3. The perſon, to the heirs of whoſe body 
the deſtination is made, failing heirs of the marriage, is preſumed 
fiar, tho', failing thoſe, the laſt termination ſhould be upon the heirs 
of the other; for the rule is, That the perſon is fiar, Cujus heredibus 
maxime providetur, whoſe heirs are chiefly taken care of in the pro- 
viſion ; now that is the one whoſe children are provided for, in the 
firſt place; and the heirs, in the laſt termination, are only heirs ſuc- 
cedaneous to them © This likewiſe holds, where, failing iſſue of the 
firſt named, the heirs of the longeſt liver are ſubſtituted ; for the 
fee cannot depend on the uncertain event of the longeſt liver, whoſe 
heirs are only heirs of proviſion to the fiar*. Thus, in a right, To the 
man and wife, and the heirs betwixt them, which failing, to the 
heirs of the wife's body, which failing, to the heirs whatſoever of 
the longeſt liver; tho' the huſband ſhould —_ to be the longeſt 
liver, the wife is fiar, ſince the right is provided to the heirs of her 
body in the firſt place, failing thoſe of the marriage. But this rule is 


ſubject to an exception, via. That, where a right is taken, To the huſ- 


© June 19. 
1667. John- 
ſton, 


85. 


Hume (fiar) 
p- 303. 
Nov. 25. 
1735. Frog. 
h B. 2. tit. 6. 


$$. 


i Dec. 1729. 
ClaudHamil- 
ton, 


band and wife, and the heirs between them, which failing, to the 
heirs of the wife; if 'tis purchaſed by the huſband's means, (DER, 
in a doubtful caſe, is 2 the huſband is fiar; and the ſubſtitu- 
tion of the wife's heirs will be underſtood a donation from him re- 
vokable*. 4. In an heritable ſubje& the huſband is preſumed far, 


or other ſuch 


roviſions : 
rules for diſ- 
cerning who 


is fiar in theſe 
caſes, 


where the right is taken, To him and the wife, and the heirs of the 


marriage, which failing, their heirs; the words, Therr heirs, are un- 
derſtood the huſband's, as, Perſona dignior, in an heritable ſubject ; 
ſince the fee of ſuch muſt be preſumed to be in the perſon of one of 
the ſpouſes ; and not to divide between them, which is the caſe of a 
right to moveables, ſo taken f, as juſt ſaid, 


Tnosx rules hold, tho' the rights to heritable ſubjects were taken, 


To the man and wife in liferent, and to the heirs to be procreate be- 
tween them in fee, without any farther termination; for the children 


naſcituri can only be heirs of proviſion, and the fee muſt be lodged 
in either the huſband or wife; and the children, or other heirs, muſt 


ſerve heirs of proviſion to the fiar ꝭ, as I have fully ſhewed in another 
place b. | 


Ir a proviſion is made of a land-eſtate,To the heirs of the marriage, 
or, To heirs or bairns of the marriage, it will be underſtood to them in 
their due order of ſucceſſion; ſo that the eldeſt ſon would ſucceed as 
ſole heir, and the lineal ſucceſſion take place among them ; unleſs 
another conſtruction could be put upon it, from the circumſtances 
of parties, or nature of the ſubject. | | 


Vor. II. | ä Is 


47. What if 
the right be 
taken to huſ- 
band and 
wife in life- 
rent, and to 
the heirs be- 
tween them 


in fee. 


48. Who 
heirs in pro- 


viſions to 


heirs of a 
marriage, or 
to heirs or 
bairns, or 
ſimply to 
bairns or 
children of a 
marriage. 


5 2. Whether 
a proviſion to 
children of a 
marriage 
ſhall be limit- 
ed to the el - 
deſt ſon, or 
extended to 
them all, fre- 
quently an 
arbitrary 
queſtion. 


53. Heirs of a 
marriage dif- 
ferently un- 
derſtood in a 
contract of 
marriage. 


a bond were taken in theſe terms. 


Tur primary deſign of ſuch. proviſions in a contract of marriage 
is to ſecure them to the iſſue of the marriage, and that they may not 
be fraudulently diſappointed by proviſions in favour of children of an- 
other marriage, or otherwiſe. But it is frequently Qaæſtio voluntatis, i. e. 
a queſtion touching the will of the party, whether the proviſion is to 
be kimited to che eldeſt ſon, or extended to all the children; and the 
interpretation, in ſuch caſes, very much depends on the arbitrement 
of the court, upon adviſing the conception of the clauſe, and whole 
tenor of the contract, and circumſtances of the parties. 


H IRS of a marriage, in the proper ſenſe, are ſuch children as are 
to ſucceed to the father: as, where a man provides his land- eſtate, 
To himſelf, and the heirs of the marriage, or obliges himſelf, To 
ſecure ſums of money to himſelf, and the — — of the marriage, they 
can only take ſuch proviſions, on the death of their father who is fiar, 
and as heirs of proviſion to him. But, if he provide ſuch ſums Directly 


to the children, tho under the deſignation of heirs of the marriage, 


and perhaps only payable at his death, yet the children, 


upon the 
diſſolution 


— 4 338 An Inſtitute of the Laws of ScotLanD. Book III. 
— — 1 Ir a merchant or burgeſs did provide certain houſes to the chil- 
eh dren of a marriage, it was found, that they would all ſucceed equally 
WI. as heirs of proviſion therein *. This was firſt determined as to bur- Feb. 13. 
1 | tenements, and in the caſe of merchants juſt referred to. But now 2 43 
WW! if it is eſtabliſhed law, that land-eſtates, expreſsly provided, by any negy. 
Wh. perſon, to bairns or children of a marriage, ſhall go to all of them 
WA il equally, in the ſame manner; unleſs a preſumption from certain » jan. 9. 
l clauſes in the deed ariſe in favour of the eldeſt ſon, as where a power hg Steu- 
% J is reſerved to provide younger children, for that ſuppoſes the eſtate Jan, nag 4 
MT 0 muſt go to the eldeſt ſon . 6 | 38 7 2 4 Kin- 
een | | | 3 5 5 . 
l 49. If one Ir one take a right of lands, To himſelf, and heirs-male and female n 
TW HH 3 of his body, the females cannot ſucceed, but in defect of males; ton. 
WAR NUR and female becauſe the party having uſed the legal term, (Heirs) it refers to the 
VR — Ae. due courſe of ſucceſſion by law. It would be otherwiſe, if the right 
Me eb facceed had been taken to Children, for then both males and females would 
N only in de- jointly inherit, according to the rule above laid down. 
n fect of males. e 1 
e 50. A provii- WHERE a clauſe of conqueſt is conceived, not in favour Of heirs or 
| — | 3 bairns, but ſimply to the Children of the marriage, tho it happen 
|. |! or heirs and that the conquelt is of heritable ſubjects, yet all the children are in- 
N children of a titled to it; reſerving to the father a rational power of adminiſtration 
Fil | mars and diviſion among them. But he could not give it all to the eldeſt 
ſon, excluſive of the reſt?, nor arbitrarily deprive any of them of a Jan. 29. 
ſuitable portion. If the proviſion of conqueſt is to Herrs, or To heirs 197% Stew. 
and bairns of a marriage, the heritable ſubjects will go to the eldeſt 
ſon, as heir of the marriage, properly ſo called, in reſpect to theſe, 
and the moveable ſums and goods to the other children, who come 
under the deſcription of heirs, as to ſuch ſubjects. 1 
51. A ſum of Ir a ſum of money is provided to Heirs of a marriage, the children 
on ay likewiſe, for the ſame reaſon, all equal ſharers in it ©, fince they Hume deciſ. 
"EI... . . 1 Mac Dou- 
goes to all are all heirs in a moveable ſubject; and there is no reaſon to limit it 
the children. to the eldeſt ſon, more than if 
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diſſolution of the marriage, by the wife's death, are intitled to thoſe 
proviſions, tho they cannot exact them till after the father's death; 
and are conſidered only as heirs of proviſion, in reſpect to creditors 
of the father. But in all other views they are proper creditors ; for, 
the diſſolution of the marriage is the period at which ſuch pro- 
viſions to the children are to be deemed effectual; and the father's. 
death is to be conſidered only as the term of payment, but not as if 


* Arg, deciſ. they were to be heirs to him therein. And all the caſes, which are 


June 21, 
1672. Car- 


negy. 


bB. 1. tit. 11. 


§73. 


4 


numerous, where it was found, that a proviſion to a wife, failing 
heirs of the marriage, takes place, tho children exiſted, but died be- 
fore the marriage diſſolved, tend to eſtabliſh this principle, as I had 
occaſion to obſerve largely elſewhere ®. is 


Ir one diſpone his land-eſtate To a ſon of a ſecond marriage, and 
the heirs of his body ; which failing, to his own other heirs ; on the 
death of the ſon without iſſue, the perſon who is intitled by law to be 
next heir to the father will ſucceed to the ſon, without neceſſity to 
repreſent the father more than the ſon did; for, in many caſes, the 
word Heir is underſtood: Defignative of the perſon capable to ſucceed, 
Heres potentia, et non actu; and truly the ſucceſſion to the ſon may 
devolve, when the father is ſtill alive, and ſo could have no actual 
heir or ſucceſſor at the time. Farther, in all caſes, where one ſub- 
ſtitutes the heirs of a third perſon in the ſucceſſion to his own eſtate, 


54. When 
one ſubſti- 
tutes the 
heirs of ano- 
ther perſon's 
body, they - 
are only un- 
derltood 
heirs deſig- 
native. 


he is underſtood to call him, who, by law, may be heir to ſuch perſon, 


and not to require an actual repreſentation of him, it being only the 


repreſentation of himſelf that he is taking care of, by ſuch ſettlement, | 


and by no means of the other perſon. 


He1Rs of tailie or proviſion, by a perſonal deed, cannot be ſerved 
heirs in ſpecial to the ſubjects provided to them, unleſs the rights were 
afterwards taken by the deceaſed to himſelf, and ſuch heirs, and he 
thereon infeft ; for, if the rights of the lands are in favour of the de- 
ceaſed himſelf, and his heirs Whatſoever, the heirs whatſoever, or 
heirs of line, are the heirs of the inveſtiture ; and conſequently they a- 
lone can be ſerved in ſpecial thereto. But the heirs of tailie or proviſi- 
on, in ſuch caſe, after ſerving heirs in general of proviſion, and thereb 
ſtating themſelves in the perſonal right of the proviſion, or bond of 
tailie, muſt, in order to complete their right to the lands, inſiſt a- 


55. Heirs of 
tailie or pro- 
viſion, howW- 
do they com- 
plete their 
title, when , 
the ſubjects 

are not taken 
in their fa- 

vour, but to 


Y the heir of 


line. 


gainſt the heir of line, to infeft himſelf as heir in the ſubjects, and 
denude in their favour ; and a decree of conſtitution, or cognitionis. 
cauſa, being obtained in ſuch action, adjudication in implement will 


proceed in due courſe. 


In the caſe of Aſcendants, the father ſucceeds to his child who dies 


without iſſue, failing brothers and ſiſters of the child at the time the 
ſucceſſion opens. And therefore, the law adjudging the inheritance 
to him, as the lineal ſucceſſor to the child, in that caſe he may pre- 
{ently ſerve, tho a nearer heir is in poſſibility, by his having lawful 


iſſue. Nor will he be thereafter bound to denude in favour of any child 
that ſhall ſuperveen, becauſe the ſucceſſion devolved on him, and. 


he has completed his right; Er ſemel heres ſemper hares. And, if it 
were otherwiſe, there cquld never be place for the ſucceſſion of aſ- 
cendants, becauſe a man is ſtill preſumed capable to have iſſue. But, 


ſerve heir to 
his ſon, he is 
not bound to 
denude in fa- 
vour of any 
child that af- 
terwards ſu» 
tveens; un- 
eſs ſuch child 
was in utero 
at the time, 


if 


56. If a father 
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if there is a child actually conceived, then the father's ſerving to 
his deceaſt child muſt be ſuſpended till the birth; for, in ſuch caſe, 
Lui in utero eſt, babetur pro jam nato, a child in the womb is eſteemed 
as born, in matters that concern the child's advantages. And, if the 
father ſerve in the mean time, the ſervice becomes void by the birth 
of the child who was in the womb; and in that ſenſe only I can un- 
derſtand a caſe, where, as reported by the collector, who ſometimes 


rights con- of one as heir of line, of conqueſt; or heir-male, of tailie, or proviſion, 
—— 14 are fully ſtated thereby in the heir, in the ſame manner as they were 
ſpecial ſer · in the anceſtor. But, as to a ſpecial ſervice that concerns rights, 
vice. wWhereon the deceaſed was infeft, till infeftment in the heir's perſon, 
| it is incomplete, and vaniſhes on the heir's predeceaſe, as I have al- 
ready obſerved. But, after infeftment, the heir comes into the an- 
ceſtor's right, Heres ejuſdem poteſtatis juriſque eſt, cujus fuit dęfunctus d; 
the heir has the right eſtabliſhed in him, in the ſame manner, and 
to the ſame effect as it was in the deceaſed. The heir's right is term- 
ed an Univerſal Title, in contradiſtinction to ſingular. titles by gift 
or ſale. At the fame time, Heirs of tailie and proviſion have a great 


reſemblance of ſingular ſucceſſors, viz. in caſes where they, as cre- 


ditors, may reduce the deeds done to the prejudice of their rights, of 
which I have treated elſewhere*, and ſhall touch upon it hereafter. 


LY 


59. If one THe intent of a ſervice, is not only to inquire, and aſcertain the 


that is both Propinquity that intitles one to ſucceſſion, but likewiſe the Character 


heir of line 1 i | | 
pe hr 7 under which he claims, to repreſent the deceaſed. And therefore, as 


on ſores - I formerly remarked, a ſpecial ſervice includes a general that is 
neareit an | 2 WA | 2238 
„ founded on the ſame character and propinquity, but not otherwiſe. 


not the ſub- tailie or proviſion, ſerving as Neareſt and lawful heir, carries only the 


jedts of the 


proviſion, ſubjects falling to him as heir of line, or heir at law ; but not the 
| rights that are provided to him under any of the foreſaid characters, 
in 


And, for this reaſon, one that is both heir of line, and heir-male, of 


is not very accurate, a different judgment ſeems to have been a- on 
warded . | e "Forbes, Jan. 
| Cn NES 4 2 : : 15. 1706. 
$7. Whether - TEE like queſtion may occur in divers members of tailie, where, 1 15 
2 at the time when the ſucceſſion opens, there is a nearer member of 
of tailieis tailie in poſſibility; in which caſe, during ſuch poſſibility, the court 
bound ta de · of ſeſſion is not in uſe to ſuſpend the ſervice of the next member *, » jan. 2. 
vouf ofs. becauſe of the inconveniencies that might thence enſue. And whether 278. lord 
nearer that he ſhould be obliged to denude in favour of a nearer ſuperveening . 
frerwards his ſervice, depends on the nature and conception of the tailie, whence 
preteen the intention of the maker may be inferred. But the natural preſump- 
tion would ſeem to be, that he did not deſign a remoter branch 
ſhould continue in the ſuccefſion, while there was a nearer actually 
exiſtent, tho ſuperveening after the deſcent upon the remoter. In 
this caſe the tailie imports a Fidecommiſs, vig. that the remoter, who is 
ſerved, is bound to denude, immediately on the exiſtence of a nearer, 
in his favour; but he retains the rent falling due, in the mean time, 
while he was fiar, viz. before the ſuperveening of the nearer heir © © 1 
e Wacken 
SrcrIo IV. The Effet? of a Service. _— 
| 49 How Tux effect of a ſervice is, that rights carried by a general ſervice 
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in reſpect not only the propinquity muſt be particulariſed and prov- 
ed to the inqueſt; but likewiſe the character, under which the par- 
ty claims the ſucceſſion, aſcertained. And therefore the deeds of ſet- 
tlement, in relation to rights provided to heirs-male, or of proviſion, 

ranted by one who really was ſuch, but was ſerved only Neareſt and 
Las heir, are void as to the ſame®; becauſe ſuch rights remained ſtill 
in hæreditate jacente of the fiar, who made ſuch proviſion or ſettle- 
ment of the eſtate, the heir's ſervice not having carried the ſame. 
And farther, the ſervice being applicable only to him as heir of line, 
or heir-general, he will be liable univerſally as ſuch: whereas, o- 
therwiſe, one that is heir of tailie or proviſion, and alſo heir of line, 
may renounce being heir of line, and ſerve himſelf heir of tailie or 


proviſion, under that ſpecial character; which demonſtrates that 


the one does not include the other, where the proper character is 
neglected. | 


- THERE is no doubt that heirs of line, heirs of conqueſt, and heirs- 


male, are liable univerſally to the predeceſſor's debts, upon the paſ- 


five title of heir ſerved; unleſs they have ſerved cum beneficto (of which 
I have diſcourſed in the former title) b&auſe they are all, in ſome 


meaſure, heirs at law, and therefore univerſal ſucceſſors. But then 


with reſpect to the heirs of tailie or proviſion, that are ſtrangers as to 
the ſucceſſion, except in the nid ſubject wherein they are ſerv- 
ed, it may be a queſtion if they are further liable than to the extent 
thereof. It is certain that ſubſtitutes, or heirs of proviſion in bonds, 
are no farther ſubjected than to the extent of the ſums therein con- 
tained , the intent of ſuch being only to provide children, or gratify 


friends therewith, and frequently they are payable © To the fiar, he be- 
ing on lite, and, after his death, to the ſubſtitute expreſsly therein 


“named, in which caſe no ſervice is requiſite, as above obſerved, the 
perſon being certain. And tho' where the ſum is payable To the fiar, 


and the heirs of his body, whom failing, to the ſubſtitutes, the 


ſubſtitutes would need a ſervice as heirs of proviſion, to evidence that 
the heirs of the fiar's body had failed, yet {till it is only to carry that 
particular ſum, and can ſubje& them no farther. And if it is a move- 
able bond, tho' the ſubſtitute hath right to it by ſervice, yet it will 
fall to his executors. The fame rule holds in a bond ſecluding ex- 
ecutors, that it will fall to the executors of the heir, tho' his title is 
made up by a ſervice ©; ſo that for a ſubject to fall to one as executor, 
and to be tranſmitted to him as executory, are quite different things. 


A SERVICE of one as Heir-general, without reſpect to any parti- 
cular, ſubjects him to the deceaſed's creditors univerſally, and is the 
caſe of a ſervice of the heir at law, to carry bonds Secluding execu- 


tors. But the ſervice of one, as Heir in general of proviſion, as to a 


particular bond, has not ſuch operation; for the party ſo ſerved, tho 
to make up a title to an heritable bond, is only liable to the extent of 
that ſum, after diſcuſſing the other repreſentatives of the granter; 
becauſe only the heir of line, as heir-general, can carry a bond ſe- 
cluding executors; but ſuch ſubſtitute, tho he ſerve In general, is 
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only as a legatary. This diſtinction, between one's ſerving heir-ge- 
neral, and heir in general of proviſion, is founded in the nature of the 
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thing; for the firſt never has reſpect to any particular ſubject, and is 


founded in blood-relation, and therefore an univerſal effect; 
whereas the other only concerns a particular bond, and may belong 
to one who. otherwiſe is a meer ſtranger to the party to whom the 
ſervice is expedited; and which diſtinction ſeems to be confirmed by 
a late precedent *. - 33 


WHERE an eſtate in lands is provided to heirs of taille or proviſion, 
it may ſeem that, by a ſervice therein, the heir is univerſally liable, 
after diſcuſſing the heir of line, to the predeceſſor's debts ; becauſe 
the ordinary deſign of ſuch proviſions is to make ſettlements of eſtates, 
in order that the granter may be repreſented thereby; and a title muſt 
be made up to the eſtate by a ſervice as heir, which may be thought 
to render one thus ſerved in lands an univerſal repreſentative, it he 
enters ſimply, and not upon inventary in terms of the act 1695. 


Bur, when the caſe is duly conſidered, I humbly conceive, that, 
an heir of tailie or proviſion, even in a land-eſtate, who is a ſtran- 
ger, and hath no title to the ſucceſſion by right of blood, can be no 
farther ſubjected than to the value of the eſtate. The reaſon why 
one, by a ſervice in lands as heir of line, heir of conqueſt, or heir- 
male, 1s univerſally liable to the debts of the anceſtor, is, becauſe 
ſuch ſpecial ſervice includes a general ſervice of the ſame kind, as a- 
bove : thus, a ſpecial ſervice, as heir of line, heir of conqueſt, or 
as heir-male, by the implied general ſervice, will carry al! ſubjects 
that deſcend to heirs of ſuch reſpective characters, beſide the parti- 


cular lands in which they are ſerved; and therefore muſt ſubject them 


univerſally, the benefit of diſcuſſion being always competent to the 
heir of conqueſt and heir-male. Now the caſe is different where 
one ſerves as heir of tailie or proviſion in particular lands, where he 
does not come under any of the above characters; for it includes no 
general ſervice, and he cannot, by ſuch ſervice, carry other ſubjects; 
and conſequently he can be no farther liable than to the value of the 
lands. As this ſeems to be founded in the nature of things, ſo it 
is a neceſſary conſequence, from the deciſion of the court of ſeſſion 
above referred to b, which was in the cafe of an heritable bond, upon 
which infeftment had followed; and there ſeems no ſolid difference 
between it and the caſe of lands in property. At the ſame time, to 
prevent diſpute, the ſafeſt courſe for an heir of tailie or proviſion in 
a land eſtate, is to ſerve upon inventary, in terms of the act 1695. 
Which, however, was chiefly intended for the ſecurity of the other 
heirs above mentioned, whoſe ſpecial ſervice includes a general, and 
would otherwiſe neceſſarily ſubject them univerſally: whereas, in the 
nature of the thing, a ſpecial ſervice, as heir of tailie or proviſion, im- 
ports an inventary, vi. the particular ſubje& in which they are ſerv- 
ed, no more being carried thereby, as above. 


Tue caſe is parallel, where one diſpones a land-eſtate to another, 
under a faculty to himſelf to alter or revoke the deed, or to contract 
debts thereon at pleaſure; for, in that caſe, the diſponee is, in effect, 
an heir of proviſion, and liable to the debts and deeds of the diſpon- 
er, to the value of the ſubject, after diſcuſſing the heir of line . 
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Sucw heirs of proviſion, as are creditors likewiſe, are not liable to 


make good gratuitous deeds in their prejudice, but may reduce them 


as fraudulent : this is the caſe of children as to their proviſions in 
their parent's contract of marriage, who do not repreſent the prede- 


ceſſor, in reſpect to gratuitous deeds, inconſiſtent with their rights“. 


AN heir of proviſion, in a contract of marriage, may reduce a ſtrict 
entail of the alen if it appear chiefly intended againſt him, and con- 
tain hard and unreaſonable conditions; but otherwiſe, if it is only 
a rational ſettlement of the eſtate, ſecuring it from being ſquandered, 
it would ſeem that the ſame ſhould be ſuſtained; for a father may 
even bar ſuch heir intirely from the ſucceſſion, if he has rendered 
himſelf unworthy by his wicked and unnatural behaviour ©. Of this 
caſe I have treated more fully elſewhere 9. | 


HEx1Rs of entail, in tailies ſecured by prohibitive and irritant clauſ- 
es, are no farther liable to the preceeding heir's debts or deeds, than 
to the extent of the powers allowed him in the tailie, to contract 
debt, or burthen the eſtate, / as is ſelf evident. 


IT is the privilege of creditors. of perſons deceaſed, that they are 
preferable, as to the anceſtor's eſtate, to the creditors of the heir, in 
caſe they do complete diligence within three years of the ſucceſſion's 
devolving. And as to them, the heir can make no voluntary right 
thereof for a full year after the predeceſſor's death*; and a diſpoſition 
made within that period is void as to the creditors of the deceaſed, e- 
ven tho they had done no diligence within the three years*, 


THro' heirs are liable to the predeceſſor's debts, in manner foreſaid, 
the benefit of diſcuſſion is competent to ſome heirs, That others 
muſt be diſcuſt before they can be reached, as above hinted. If the 
heir, who otherwiſe might be ſubjected in the firſt place, renounce, 


he is ſufficiently diſcuſt, unleſs an Hhæreditas jacens, i. e. an eſtate or 


ſubject falling to him, is particulariſed, which, in that caſe, muſt be 
adjudged for payment of the debts; and thereafter the creditor ma' 

inſiſt againſt the other heirs ; for tho' ſometimes diſcuſſion is to affect 
the whole ſubject of ſucceſſion, falling to the heir primarily liable, 


and to apply it toward payment of the debt, in caſe there is no impe- 
diment; yet for moſt part an ks ee, Ne of it will make way for ac- 
tion againſt the other heirs, w 


o will be decreed to make payment 


upon the creditor's aſſigning the diligence®, it not being reaſonable 


that a creditor ſhould be involved in difficulties in recovering his debt, 
to which all the heirs are liable. If the heir, who was intitled to the 
benefit of diſcuſſion, renounce being heir, he cannot plead ſuch pri- 
vilege, in order to ſtop an adjudication of the hæreditas jacens ; for he 
has no intereſt, ſo far as concerns the creditor in whoſe favour he 
renounced i. 15 


TRE order whereby heirs are ſubject to creditors is, that the heir 
of line is liable in the firſt place; next the heir of conqueſt, both 
which are heirs at law; thereafter the heir- male, who, in reſpect to 
the heir of line and of conqueſt, may be regarded as an heir of en- 
tail; becauſe it is not by act of the law, but by the deſtination of the 

deceaſed 
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deceaſed or his anceſtors, that he ſucceeds ; and, after him, an ex- 
traneous heir of tailie or proviſion, by ſimple deſtination, may be in- 
ſiſted againſt ; and, laſt of all, the children, as heirs of proviſion in 
a contract of marriage, who are in ſome meaſure creditors ; and even 
extraneous heirs of proviſion in bonds are only liable, after diſcuſſing 
both heirs at law and executors of the deceaſed *. | 


Ir the heir, who had the benefit of diſcuſſion, neglect it; or if the 
anceſtor had obliged himſelf and his heirs, Without the benefit of diſ- 
cuſſion, the heir who pays hath relief againſt the other heirs, who 
were liable in the firſt place ; for tho', in behalf of that creditor, 
the debtor had renounced the benefit of diſcuſſion of his heirs, yet 
he is not preſumed to intend thereby to prejudice the relief com- 
petent againſt the heirs, who, by the law, are liable in the firſt place. 
But if the deceaſed has fingly bound himſelf and his heirs-male, 
or other ſpecial heirs, they i no relief; nor have they relief in re- 
ſpect to obligations, directly relative to the ſubject of their ſucceſ- 


fon, and affecting the ſame ; becauſe the intention of the debtor ap- 


pears plain, that ſuch heirs ſhould be liable without relief. 


SECTION V. Heirs-portioners. 


HEIRS-portioners are univerſally liable to the debts proportionab- 
ly to their ſhare of the eſtate, from the nature of their ſucceſſion b. 
This was the caſe by the civil law; becauſe the debts were, zpſo jure, 
divided among co-heirs, as well as the ſucceſſion ; ſo that any one of 
them was no more concerned with the other's ſhares, than; if it were 
the debt of a ſtranger . But, from the nature of the thing, as well as 
by expreſs deciſion of the civil law, they are liable ſeverally for the 
whole of indiviſible obligations; and each may ſue for performance of 
ſuch, when due to the anceſtor, the purſuer finding ſecurityto the de- 


fender at the hands of the reſt *. 


HEIRS-portioners are only liable to the debts, 2 to their 
ſhares in the ſucceſſion; but ſince the whole 

ſent the deceaſed jointly as one heir, they ought all to be called in an 
action for payment of the debts of the anceſtor . And if he had diſ- 
poned the whole eſtate to one of them, or the reſt have reſigned their 
ſhares in favour of one, that one who has all the benefit will be de- 
creed for the whole debt fo And if they ſucceed to unequal ſhares of 


the debtor's eſtate, whether mediately or immediately, they will be 


liable by the ſame proportions to the debt. Thus, if one die, leaving 
a ſon and a daughter of one marriage, and a daughter of another, 
d the ſon makes up a title to part of the eſtate, and dies without iſ- 
the two daughters will ſucceed equally as heirs-portioners to their 

in the remainder of the eſtate ; but the one that was ſiſter- 
erman to the ſon will ſucceed alone to him in that part of the eſtate 
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d 2. ff. de 
contrah. 
vend. 


e Jan. 18. 
1672. maſter 
of Salton. 
Jan. 24. 
1672. Luſs. 


f Feb. 7. 


1632. Hume. 
Feb. 15. 
1634. Orr. 
Jan. 24. 
1642. Scot. 


0 


eſtabliſhed in his perſon. But both daughters will be liable to the debts 


of the father, not equally, but according to their reſpective ſhares of 
the eſtate left by him at his death *. | | 


Tux caſe may ſeem to alter, if the father himſelf diſpones part of 


his eſtate to one of the heirs-portioners, for that then they would be 


equally 


8 June 10. 
1673. White, 


* Decem. 20. 
1673. Jack. 
Fount. Feb. 
19. 1695. 
Sinclair. 


Tir. v. 


. . Heirs-portioners. 345 
equally liable to his debts, without regard to the part of the eſtate 
diſponed to one of them; becauſe, regularly, there is no collation as 
to lands", that only taking place in moveable rights. But the father's 
intention may appear, from the nature or conception of the deed, 
to be, that : right ſhall be aſcribed in ſatisfaction of her ſhare in 
the ſucceſſion, in whole or in part; and the ſucceſſion and burthens 


affecting it will be regulated accordingly. 


THERE is no queſtion, but one of more heirs-portioners paying 
the whole debt, to which ſhe is only liable proportionably, fd re- 
lief againſt the reſt for their proportionable ſhares. But it is doubted, 
whether the creditor, who has only immediate action againſt heirs- 
portioners for their en can return to any one of them for 
the proportions of the reſt that are found inſolvent. It has been ad- 
judged, that the creditor muſt diſcuſs the reſt of the heirs-portion- 


ers for their proportions of the debt, before he can affect any one 


> July 30. 
1672.Foulis, 


© July 30. ; 
1678. lady 
Luſs. 


for the whole b. And the court took it to conſideration, whether any 


of them, after ſuch diſcuſſion, ſhall be liable for the proportions of 


the inſolvent, to the value of her own ſhare of the eſtate ſucceeded 


to. But there has. been no judgment, that I know, finding in ſuch 


terms, and much leſs that one of them can be farther ſubjected, for 


the deficiency of the inſolvent, than to the value of her own ſhare in 
the ſucceſſion, And, with great ſubmiſſion, it may ſeem, that as 
the ſucceſſion is divided by the law, ſo the debts are, and can only 


part of the 
eſtate to one 
of the heirs- 
portioners, is 
ſhe bound to 
collate the 
ſame. 


74.1s one of 
more heirs- 


rtioners 
fable for the 


deficiency of 
the reſt. ! 


affect each heir-portioner for her own ſhare; unleſs, by the deed of 


the anceſtor, ſhe is farther ſubjected, as having perhaps got right to 
the greateſt part of the eſtate. In which caſe, to be ſure, the reſt will 
renounce, and their ſhares of the remaining eſtate ſhall be adjudged by 
the creditors ; and, if the ſame does not ſatisfy their e of 


the debt, the diſponee will be liable, either upon the paſſive title of 


Praceptio hæreditatis, or on the act 1621, if the right was gratuitous, 
and the party thereby became inſolvent. And, in other caſes, 'tis the 


creditors own fault, if they do not affect the ſhares of all the heirs- 


portioners in due time, before they become inſolvent. 


LAxps that belonged only to the predeceſſor in ſuperiority, de- 
yolve on heirs-portioners likewiſe by equal ſhares, and not to the 
eldeſt alone ; becauſe it is as much an heritable right, as if the full 
property had belonged to him, and muſt be tranſmitted in the ſame 
manner, whether by ſingular or univerſal titles. And indeed, it is a 
right of property in all queſtions, except where the vaſſal's right 
competes; and the right is conſtituted by infeftment in the lands, 
and not in the ſuperiority of them only. But, for the conveniency 
of the vaſſal, he may take infeftment of the eldeſt heir-portioner by 


the prerogative of her birth © ; unleſs they all agree to ſubſcribe one 


precept. And, ſince it can hardly be doubted, that where they con- 
Cur in receiving the vaſſal, they muſt be all equal ſharers in the re- 
lief, and bygone duties and caſualities of the ſuperiority, the con- 


- 


| ſequence muſt be, that they are equally intereſted in them, even 


when the eldeſt, upon the vaſſal's application, enters him, that be- 
ing only indulged for the vaſſal's eaſe, and not to give any advantage 
to the eldeſt over the reſt. But this can only hold, where the lands 


remain undivided, and each of them hath a right, pro indiviſo, over 


Vor. II. „ 


% 


77 a 


75. Superio- 
rities devolve 
to all the 
heirs-por- 
tioners, as 
other lands; 
but, in the 
diviſion, if 
there is only 
one, it muſt 
be adjudged 
to the eldeſt; 
and, if more, 
to the reſt, 
according to 
their ſenio- 
rity. 
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the whole, but not after; for, when the eſtate comes to be divided, I 
if there is only one ee it will be adjudged to the eldeſt heir- 

portioner, and the reſt muſt denude of their ſhares of it in her fa- 

vour, and ſhe is liable to them in a recompence proportionably, And, 

if there be more ſuperiorities, the eldeſt heir-portioner has the firſt” 

election, and the reſt according to their ſeniority, and the recom- . 
pence is proportioned, ſo as an equality may be made among them *, june 1743. 
as I obſerved in another place b. | ">" ws 


tioners of 
. Carnock. 


6, An gd. 'T'HE caſe juſt referred to was of feu-ſuperiorities; but, I conceive, | vB. a. tit. 4. 
v2 ha vera the fame rule will hold in othets, for the diviſion of an eſtate, among 9 
of divifon, co-heirs, proceeds upon a brieve in the king's name, directed to the 

ſheriff, which enjoins him to make a juſt diviſion of the lands. Thus, 
as heirs-portioners are called by the law to equal ſhates of the inheri- 
tance, and are ſerved therein accordingly, ſo the execution, whereby 
the right is made effectual, imports an equality. And tho indiviſi- 
ble rights cannot fall under a diviſion, properly fo called; yet, by 
this action, there muſt not only be adjudication of parts of the inhe- 
ritance to each of them, but likewiſe perſonal obligations, from the 
one in favour of the other, may be inipoſed upon them, in order to 
make an equality. And conſequently, where an indiviſible patrimo- 
nial intereſt, as a ſuperiority, is deemed to be in fayour of the vaſſal, 
the eldeſt heir-female, to whom it ſhall be adjudged, muſt be ſub⸗ 
jected in a contribution to the reſt, according to the ordinary value. 
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77. The pa- Tubs, in relation to the ado familie erciſcundæ, after the ex- 
_ verween ample of 75 our action among 1 was introduced, 
e actio ſa- „. E , . . 

miliz ereiſ. tis ſaid, Familie erciſcund# judicium ex duobus conſtat, i. e. rebus atque 
2 1 freftationibus*. And divers inſtances are mentioned in that title, of * 22, $ 4 
, ag adjudging total rights to one of the heirs, and ſubjecting him in a r- 

mong co- compence to the reſt; and even where the rights were divided by 

ns the law, it was the part of the judge, for the conveniency of the par- 

ties, to allot them ſolely to one. Thus, as to nomina, or debts due 

to, or by the deceaſed, which, by the law, were proportioned a- 

- - Mong co-hears,, it was incumbent on the judge to aſſign them over 

to one, and ſubje& him proportionably to the reſt ; or to burthen one 

of them with the payment bf a whole bond, and ordain him to be 

_ relieved by the other heirs-portioners proportionably: in which caſe, 

the party, to whom the debt was allotted, ſued for it in his own 

name, as to his own proper ſhare; and in name of the reſt, as to 

| theirs, procuratorio nomine, as factor or attorney for them. And, in 

the ſame character, he who was burthened with a whole debt, de- 

fended in a ſuit for the ſame; and the reaſon aſſigned is, Qi ſcpe et 
folutio et exattio partium, non minima incommoda habet e; becauſe receipt L. 4. ff. cod. 
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by the ſeveral heirs of parcels of the ſame debt, or payment of it ** 
in that manner, is frequently moſt inconvenient. D 8 


78. Where AER this example lands, of which the ſuperiority belonged on- 
ee ly to the anceſtor, deſcend to all the heirs-portioners, and they are 
ps intitled to have the ſame divided among them; but, on account of 
interelts go ere en A oy, IDO. 2 2.2 ee rg. 
to theeldeſt, the inconveniency the vaſſal would ſuſtain by ſuch diviſion, it is to 
ſhe is liable pe allotted: to the eldeſt, where there is only one. But, there is no 
in contribu- a4 | —_ © OP — _— _ 7 Vs It | LS: 
tion to the Teaſon why ſhe ought to enjoy that benefit, without . 


a B. 2. tit. 4 


96. 


b July 1750. 
heirs- por - 
tioners of 
Gadgirth. 


c Mackenzie 
inſt, lib. 3. 
tit. 8, 


d Dirl, tit. 
(heirs-por- 
tioners) et 
ibid. Stews. 
art, 


Tir. V. Neirs- portioners. 


ſuch recompence. And, where the foreſaid inconveniency does not 
take place, as in the caſe of more ſuperiorities, one ought to be aſ- 


ſigned to each, and recompence given, ſo far as they are of unequal 


value; in the ſame manner as in the foreſaid caſe of allotting .a debt 
totally to one of the co-heirs, by the direction of the civil law. And 
whth 1 

ſuperiorities, yielding a conſtant rent, but likewile in all other ſupe- 


riorities, the reaſon being the ſame in thoſe, of every kind. So that, 


the inference which may ſeem to follow from that deciſion, That 
blench ſuperiorities muſt be allotted to WE EW es according 
to their ſeniority, without any recompence to the reſt, as I ſet forth 
in the place before quoted, merits to be farther. conſidered ; for, 
tho' a feu- ſuperiority was there valued, according to the feu-duty, 


without regard to the caſualities; yet, it would ſeem juſt, that the 
ſuperiority itſelf, to which the feu-duty is incident, ſhould receive a. 


valuation according to its real worth, And this was ſtrenuouſly con- 
tended in a very late caſe, upon a hearing in preſence, in relation to. 


blench-ſuperiorities devolving to heirs-portioners?, but received. no 


Ir an irritancy of the fee was incurred in the deceaſed ſuperior's 
life, it may be doubted, whether the action is competent to all the 
heirs-portioners, or to the eldeſt alone, for declaring it, It would ſeem, 
that it can only be ſued by them all jointly, fince they repreſent the 
anceſtor as one heir; and, if they prevail, the fee Ly” and belongs 
to them, as any other part of the anceſtor's eſtate; for the declarator 
does not conſtitute, but only declares the.right. 


Jozr5D1cT10N likewiſe, as an indiviſible right, is faid by ſome to 
fall to the eldeſt heir-portioner . But, ſince dis annexed to che lands, 


| which fall equally to them all, I cannot apprehend how it can de- 


volve to the eldeſt; for the parts of the eſtate that belong to the reſt 


muſt be holden independent of her. Juriſdiction muſt always fol- 
low the ſubject to which it is inherent, and therefore each mult have 


, with ſubmiſſion, ought to obtain not only in reſpect to feu- 


reſt for their proportions; and it would ſeem, that nothing leſs than 
the legiſlative authority can take from them their ſhares, without 


79. Declara« 
tor of irritan- 
cy of the 
feude belongs 
to all the 
heirs-por- 
tioners. 


80. How far 
juriſdictions 
belong ſolely 
to the eldeſt 
heir · por 
tioner. 


the like juriſdiction over her own ſhare, as the anceſtor had over the 


whole eſtate. 


IF the lands devolving to heirs-portioners were erected into a Ba- 
rony, the rights and privileges of the barony cannot be loſt; and 
therefore, it is admitted by all, that the ſame would belong to the 
eldeſt, in reſpect to her own ſhare, but without any juriſdiction oyer 
the ſhares of the reſt, who hold theirs of the crown. How far the 
reſt would have the like privileges, as to their ſhares of the lands in 
the barony, is left as a doubt by lord Dirlton, and thus reſolyed by 
Sir James Stewart, viz. That all of them will have a right to a power 
of bailiary, but that the dignity of a baron ſhould remain with the eld- 
eſt alone, to whom, according to him, all ſuperiorities belonging 


81. If the 


lands devolv- 
ing to heirs- 
portioners 

are a barony, 
have all __ 4 
them a right 
of barony-as 
to their own 
ſhares: 


to the barony fall*. But, as to perſonal dignity, there is no doubt all 


the heirs-portioners haye the dignity of a baron's daughters or ſiſters, 
Se. And Iincline to think, that all of them would be equally in- 
titled to the privilege of baronies, as to their reſpective ſhares ; for, 

i | & « - + $3, | 9 4 wid 4 * 2 323 - hs p + tho 


348 An Inſtitute of the Laws of ScorrAxD. Book III. 
tho a baron cannot, by his deeds, multiply the barony into more, 
yet here it is by the operation of the law, which muſt have the ſame 
effect as ſpecial grants from the crown to each heir-portioner, in re- 
lation to her ſhare. And it is impoſſible the eldeſt could grant a power 
of bailiary to the reſt, as to their ſhares, which are independent of 
her ; ſo that they muſt either have the privilege in their own right, 
or not at all. They, and their heirs, muſt be ſeverally infeft in their 
own lands, upon the ground of the ſame, and not at the manſion- 
1 houſe which falls to the eldeſt, tho that was perhaps the place men- 
| | | | tioned in the charter of erection, for taking ſeiſin for the whole lands. 


© —————— 


10 22, Patro- T AHR patronage of churches, tho an indiviſible right, falls equally 
5 nages of to all the heirs-portioners, who only repreſent the predeceſſor jointly 
Ne as one heir; and, in the exerciſe of it, they may either all concur in 
the beirs . the ſame preſentation, or preſent by turns, as in the caſe of other 
portioners. joint- patrons. It may be pretended, that, from the example of ſu- 
periorities, the younger heirs-portioners, after making up titles, muſt 
denude of their intereſts in favour of the eldeſt, it being an indiviſible 
right; and that, without any recompence from her, a right of pa- 
tronage having originally no patrimonial benefit attending it. But 
the difference is plain, for a vaſſal can neither be obliged to hold of 
all the heirs-portioners jointly, or he and his heirs to take infeftment 
of them by turns; whereas a right of patronage may be exerciſed by 
them, either jointly, or by turns; and therefore, I conceive it will 
remain with them all equally, as I have obſerved elſewhere*®. And B. 2. tit. 8. 
this more eſpecially muſt hold at preſent, fince the patronage carries 9 26. 
a patrimonial right to the free tithes of the pariſh. 
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83. Titles of ALL heritable titles of nobility go to the eldeſt heir-portioner; and, 

33 as to heritable offices, it would ſeem, that the eldeſt heir-portioner is 

fices goto intitled to have the fame adjudged to her from the reſt, and ſhe to 

the eldeſt make proportionable contribution to them, for the value of all the 

prone apy _ conſtant fees or ſalaries annexed to ſuch offices; but otherwiſe, with- 

1 out making any recompence for the perquiſites that may be incident 
to them; theſe being frequently due, on account of ſome ſervice to 
be performed ”y the party veſted with the office, or his deputy. No 
fervice is neceſſary for the conveyance of a title of honour or dignity 

'to 1 eldeſt heir- female, more than where it deſcends to an heir- 
male. 


— = 


© 


85. The prin· THE eldeſt heir-portioner, by the prerogative of her birth, carries 
cipal mel. the principal meſſuage or ſeat of the family, as a præcipuum, with 
ſuage goes to 4 OT 3 

the eldeſt office-houſes, gardens and orchards thereto belonging: but this ex- 


heir-por- tends not to houſes in royal borows, or farm-houſes; and the lords 
11 * of ſeſſion have found that ſhe is not obliged to make contribution for 


compence to the value to the reſt *, But as to the recompence, it may merit far- b June 24. 


the reſt, ther conſideration; for, conform to our antient law, whence this S200: nt 


Sai og is derived, the chief meſſuage was reſerved to the eldeſt < Reg, maj. 
aughter, for which ſhe was to recompence her ſiſters ©: and this is lib. 2. c. 27. 
hkewiſe the opinion of our eminent feudal lawier, and was former- $4< 23:$3- 
d : . Craig, lib.2. 
ly ſo adjudged . And the deciſion, in the caſe above referred to, dieg. 14. 67. 
proceeded on an erroneous ſuppoſition, v7Z. that it had been ſettled in Fount. Nov. 


| n . . | | 12. 1696. 
that manner, in the caſe of the heirs-portioners of Carnock; where- 737,45 


as 


june 1743. 
heirs-porti- 
oners of Car- 

nock. 


b Feb. 15. 
1634, Orr. 


Tir. V. Queſtions relating to Services, c. 349 


as that caſe did not come in queſtion for many years thereafter, and 
not till of late“; and the point was much controverted, and was at 
laſt compounded without a deciſion. And, in conſequence of the o- 
ther points decided between thoſe parties, it would ſeem to follow, 
that a recompence ought to be made to the pon or heirs-portioners 
for the value of the meſſuage and gardens, theſe importing a con- 
ſtant patrimonial intereſt as much as a feu-duty. 


Srcriox V. Dneſtions relating to Services, and Reduttion of the ſame. 


IT ſometimes occurs that ſpecial ſums are contracted to the heirs of 
different marriages, who happen to be all heirs-portioners; or bonds 
of proviſion may be granted to heirs-female of the ſame marriage, 
by unequal portions, and the queſtion may ariſe, how far each has 
acceſs againſt the reſt for payment of their proviſions? For anſwer, 
Where all of them ſerve heirs-portioners, then their proviſions be- 
come extinct confiſione, as to their own proportionableſhares of the ſuc- 
ceflion, and they have acceſs againſt the reſt for the remaining pro- 

ortions, as creditors therein. For example, in the caſe of three 
en, of whom the eldeſt has gooo merks, the ſecond fix, 
and the youngeſt three, the firſt has action againſt each of the other 
for 3000 merks, the ſecond for two, and the youngeſt for 1000 
merks, the proportion correſponding to each of their own ſhares in 
the ſucceſſion being ſunk; ſo that in balancing accounts, the eldeſt gets 
clear from the ſecond 1000 merks, and from the third 2000 merks, 


and the ſecond has 1000 merks clear from the third. And, on the 


whole, the ſecond daughter's. portion of 6000 merks is ſunk, and ſhe 
is liable in nothing to any of her fiſters ; for the 1000 merks which 
ſhe had from the youngeſt goes to the eldeſt ; and thus the eldeſt, 
for her gooo merks, draws 3000 merks from her youngeſt ſiſter, to 
whom, in the partition, a third ſhare of the eſtate muſt be allotted with 
that burthen ; and conſequently the reſult of theſe proviſions would 
only be a proviſion of 3000 merks to the eldeſt ſiſter beyond the reſt, 
as a pracipuum. If any of them renounce or abſtain from the ſucceſſion 
or inheritance, action is competent, at her inſtance, againſt the reſt 
for their proportions, and ſhe may adjudge, in the name of a truſtee, 
upon a decree cognitions cauſa, againſt herſelf for her own proportion, 
and againſt the reſt as to their proportions, on decrees of confi 


titution, 
as other creditors. If the ſucceſſion is wholly deſtinated to one of 


them, action may be ſued, by the reſt that renounce, againſt her, for 


their proviſions b. 


WHERE a man, by inadvertency, provides the ſame eſtate to 
the heirs of a ſecond marriage, that was provided formerly to thoſe 
of the firſt; in ſuch caſe, I conceive, the heir of the firſt marriage is 
intitled to reduce the proviſion in the ſecond contract as fraudulent. 
At the ſame time, the father might have made ſuitable proviſi- 
ons to the wife and children of the ſecond marriage, to which the 
heir of the firſt would have been liable in default of other funds than 
the eſtate provided to him ; and conſequently the court may, in m 
apprehenſion, modify ſuitable proviſions to them out of the eſtate in 
ſuch caſe, and reduce the right only upon payment of the ſums mo- 
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dified for their — or 
decree there wit. 


IX has been already obſerved, that an heir of proviſion, or ſubſti- 
tute in ſums of money, is only liable to the granter's creditors, to the 
value of the ſubject, and that he frequently requires no ſervice, be- 
ing creditor in the proviſion. I ſhall only add, that, as his acknow- 
ledging the right is in place of a ſervice, there is ſometimes a dif- 
ference. in luck | | 
if the ſums are contracted, payable only at the father's death, the 
children are intitled to the ſame without any ſervice, and yet they 


are liable to both prior and poſterior creditors to the extent thereof 


in their due order, in the ſame manner as if they were ſerved ; or, 


which is the ſame thing, the creditors are preferable to ſuch proviſions. 
But if they are payable to the children at their marriage or majority, 


or any other term which may happen in the father's life, they are only 
liable to challenge, if he was then inſolvent, and the ſame within the 
act 1621, as in the caſe of bonds of proviſion. I had occaſion to take 


* 


notice of this more fully in another place . 


; 1 heritable bond being taken payable © to one during his life, 
ce and, after his death, to another, it directly belongs to that other as 


ſubſtitute, without any ſervice, if the inſtitute or fiar die before infeft- 


ment, in the ſame manner as if it were ſimply a moveable ſum. But if 


infeftment proceeded in the perſon of the inſtitute, the ſubſtitute muſt 


be infeft as heir to him; for the feudal right cannot otherwiſe be tak- 


en out of the deceaſed's perſon, nor can the ſubſtitute renounce or 


convey the infeftment, unleſs he is veſted with it *, 


| A Service, before it is retoured, ſubjects the party to the debts 


of the anceſtor, by the paſſive title of heir ſerved ; but is not an ac- 
tive title for recovering the ſubjects of the ſucceſſion till retoured . 


However, it may be retoured at any time, even after the party's 


death, as above. This holds in general ſervices, which make a com- 


lete title to heritable perſonal rights ; but ſpecial ſervices, as is al- 
ready obſerved, fall and become ineffectual, unleſs infeftment follow 
in the perſons of the heirs ſerved, which cannot be till they are re- 


the purſuer may be burthened in the 


proviſions, even where no ſervice is neceſſary: thus, 


toured. And therefore the retouring one's ſpecial ſervice after his death 


is uſeleſs, except as to the effect of a general ſervice included therein. 


A SPECIAL ſervice is null, if carried on before an incompetent 
judge, or any other than the judge ordinary, within whoſe territory 
the lands or ſubject, ſerved, do lie; unleſs before the macers by a ſpe- 
cial commiſſion, or remit from the lords of ſeſſion to them, upon ad- 
vocation from the judge ordinary, as above. But otherwiſe a ſervice, 
where quarrelable, muſt be removed by reduction: thus, one may 


reduce a ſervice, expedited for him in his minority, at any time with- 


in the 
had curators, and it was done without their conſent, at any time be- 


fore his homologation of it, after -his majority. When one redu- 


ces a ſervice on minority, the leſion is, that he involved himſelf in a 
ſucceſſion which he was not bound to do, and which may, perhaps, 
be damnoſa hareditas * ; but he is under no neceſſity to particulariſe a- 

oy 


riennium, or before his age of 25 years complete; or if he 
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ny damage; for it is in the option of every perſon who is intitled to 
be heir to enter to the ſucceſſion, or to abſtain, as he thinks proper; 
and therefore the minor is well founded to be reſtored againſt the re- 
preſentation, and to be at liberty to determine himſelf thereafter, as 
he ſhall be adviſed. But otherwiſe, one arrived at the age of majo- 
rity, ſerving heir to his predeceſſor, cannot regularly be reponed, e- 
ven tho' unforeſeen debt ſhould thereafter appear, whereby he may 
rhaps be ruined. Hence it is juſtly faid, that Semel heres ſemper 
res, i. e. one that ſerves heir is always heir thereafter ; and conſi- 
dering that the heir has not only a year to deliberate upon the circum- 


| ances of the ſucceſſion, but may likewiſe, by the preſent law, en- 


ter upon inventary, he merits no relief if he involve himſelf unadviſ- 
edly in an unprofitable ſucceſſion. However one of our great lawiers 
of old thought there was remedy in ſuch caſe, by way of reduction 
and declarator, tho not by exception *. | 


Ar the ſame time, tho' the heir of line ſerving in general can- 
not be reponed againſt the ſervice, yet I conceive that, if one ſerve 
himſelf heir in ſpecial to an eſtate, which afterwards, _ an un- 
forſeen emergency, is evicted from him, he ought to be relieved. 
For example, if one believing, upon probable grounds, that the e- 
ſtate deſcended to him as heir of line, ſerve himſelf therein as ſuch, 
and which afterwards is found to have been provided to heirs-male, 
or, on the contrary, and thereon his ſervice is reduced: and in ſuch 
caſe the general ſervice implied in the ſpecial cannot ſubject the par- 
ty; for, being conſequential only to the ſpecial, it falls therewith : 
and it was only on ſuppoſition that the eſtate devolved to him that 
he did ſerve, and, when that fails, the ſervice can have no effect; 
and, in this view, the qugſi contract of the heir with the creditors, 
by the ſervice, muſt be conſidered as ob cauſam datam non ſecutam, 1, e. 
on a ſuppoſition that does not hold ; for he is entirely diveſted of the 
character, and the ſervice was erroneous. The rule, Aus agentium 


non operantur ultra eorum intentionem, that the acts of parties can- 


not operate beyond their intention, may be here applied ; for the heir 
intended only to ſerve to a particular eſtate, from enjoyment where- 
of he is barred by a ſuperveening diſcovery. 


A THIRD party may reduce ſervices, when erroneouſly expedited 


to his prejudice : this reduction was of old proceeded in by an aſſize 


of error, or grand inqueſt of 25 landed gentlemen, upon a precept 


out of the chancery. By this it was intended not only to ſet the ſer- 
vice aſide, but likewiſe to have the perſons of inqueſt puniſhed, con- 
form to the preſcription of our old law, as temere jurantes ſuper afſiſas, 
or guilty of forſwearing themſelves, and therefore it behoved to be a 
wilful error, contrary to the plain evidence laid before them. Such was 
the caſe of old likewiſe as to all inqueſts in criminal cauſes, who, by 
partial favour, acquitted the defender; the puniſhment was eſcheat of 
moveables, outlawry, and perpetual infamy®. This ſolemn manner of 
reduction was only competent within thee years after the ſervice, 


where the party was major and within the kingdom*, or otherwiſe with- 


in three years after his majority or return; but now theſe aſſizes of er- 
ror are declared a grievance, by the claim of right*, and have therefore 
never been uſed ſince the revolution. This triennial preſcription was 


only 
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only a bar againſt ſuing the perſons of inqueſt for error in their verdict, 
in order to puniſhment; but not againſt the righteous heir's ſetting aſide 
the ſervice of another to his prejudice, as the ſenſe of the old ſtatute 
is declared; by the poſterior one, limiting the heir's action, to reduce 
an erroneous ſervice to 20, and the accuſation of the perſons of in- 
queſt, for willful error, to three years. This ſtatute, tho in ap- 
pearance declaratory,. extends only to ſervices to be expedited there- 
after ; ſo that it muſt be intended rather a ſtatutory than a declaratory 


Bor now ſervices and retours generally are removed by an ordina- 


ry action of reduction, before the court of ſeſſion, at the ſuit of the 
party leaſed b. In this action the judge and clerk to the ſervice, as 
well as the party ſerved, regularly ought to be called , that the ſer- 


vice and grounds whereon the inqueſt proceeded may be produced 


before the lords, and the ſervice reduced. But tho' there are no do- 
cuments extant for inſtructing the propinquity, that will not be ſuf- 
ficient to reduce the ſervice ; becauſe ſuch are ſometimes not care- 
fully preſerved, and the inqueſt might have proceeded on their proper 
knowledge; and therefore the lords, in ſuch cafe, examine them 


_ thereon. A ſervice may likewiſe be ſummarily ſet aſide by exception, 


proved by the party's oath that he is a baſtard 4, or otherwiſe not in- 
titled to the ſucceſſion. 


Ir is a rule of law, that ura ſanguinis null jure civili dirim po. 


ſunt e, The rights of blood cannot be aboliſhed by a civil conſtitution; 


and the maxim that Juri ſanguinis numquam preſcribitur, i. e. No pre- 


ſcription lies againſt the right of blood, is built upon it. Hence one 
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that proves his propinquity to his anceſtor, tho in the remoteſt de- 


gree, may inherit to him: hence likewiſe, after the ſucceſſion opens 
to an heir, of whatever kind, he may enter without limitation of 
time ; for his right being founded, he may uſe it at any time, and 
his entry is res meræ facultatis, which preſcribes not. But if another 
uſurps his right, by being ſerved and retoured heir, this being a ſo- 
lemn judgment, tho erroneous, founded on the verdict of 15 good 


men of inqueſt, upon their great oath, it becomes irreverſible, by 
ſpecial ſtatute, after 20 years . | 


WHEREFORE an erroneous retour muſt be brought under challenge 
within 20 years, by reduction, otherwiſe the action preſcribes ; but 
the preſcription is excluded, not only if the true heir has got his title 
aſcertained by ſerving heir, but likewiſe if the eſtate be adjudged 
from him on his own bond, as lawfully charged to enter heir there- 
in, within that time, which is equivalent to a ſervices. Further, an 
adjudication againſt the lawful heir, upon a decree cognitionss cauſe, 
within the 20 years, will bar the preſcription; for the heir, by his 
renunciation, acts upon his title to ſucceed, and thereby ſuffers the 
right of the eſtate to be ſtated in the adjudger's perſon, in the ſame 
manner as if he had entered thereto, and conveyed it to him. Ad- 
judication likewiſe of the eſtate upon the heir's bond, or the anceſt- 
or's, will prevent the preſcription; for the creditor thus takes up the 


heir's right, and may proſecute his diligence in due courſe. Singular 
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heritages, Bong fide, from perſons already retoured thereto, are ſe- 
cured by the act: wherefore, the rule is, That ſingular ſucceſſors 
thereafter are liable to reduction of their author's erroneous retours, 
during the vicennial gy qa ag to the opinion of our learn- 
ed obſervator upon this act: . The liferenter's poſſeſſion, by a deed 
from the deceaſed, will not be profitable to either of the contending 
parties, as to the poſitive preſcription ; but will accrue to him who 
prevails, ſo as to exclude the pretenſions of third parties“. 


ON who is unqueſtionably preferable in the ſucceſſion may ſerve, 
notwithſtanding another is wrongfully ſerved ; as where the daugh- 
ter or ſiſter is ſerved, while the ſon or brother, or their lawful ile, 
are alive, ſuch ſervice is void, without neceſſity of reduction e; unleſs 


confirmed by preſcription of 20 years; for ſuch preſcription, after a 
ſervice, will bar the true heir's right. EE 


Tarts preſcription takes place, tho' the party retoured and infeft 
has not been in poſſeſſion at all; for the negative preſcription cuts 
off the action, to reduce the retour, after 20 years ſilence of the party 
intereſted . It concerns likewiſe general ſervices and retours, to ſe- 
cure to the party retoured ſuch rights as are conveyed thereby. And, 
ſince the a& mentions Retours and ſervices, the preſcription cannot 
commence till the ſervice is retoured; and indeed, till then, it is no 
complete deed, nor can. be deemed as on record. The term of 20 
years was, by our legiſlature, thought ſufficient for the true heir to 
claim his right, and long enough for the titles of perſons retoured 


| heirs to lie at uncertainty ; fince the long preſcription of 40 years 


wid. 
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would be inconvenient to purchaſers from them, and unſecure our 
land-rights ; which, however, was the caſe as to retours expedited 
before this ſtatute *. e 


Wurm a diſponee to a ſubject, clogged with a ſubſtitution, accepts 


not, the right muſt fall, and not belong to the ſubſtitute, who could ® 


only have acceſs by ſerving heir to the diſponee, which the ſubſti- 
poſſibly do, while the diſponee or his iſſue are on life. 
And, tho he happen to die without iſſue, after he has renounced, 
the ſubſtitute cannot be ſerved to him in the right which the diſpo- 
nee renounced, whereby it became void; ſo that of neceſſity the heir 
who would have ſucceeded, if no ſuch right had exiſted, muſt have 
the only title to the eſtate, by ſerving heir therein to the granter . 


Sp CTION VI. Other Methods of repreſenting an Anceſtor, beſides a 


Service as Heir. 


THo' a ſervice is the direct way of making up a title to the ſuc- 
ceſſion of an anceſtor, yet this may be done by 1 — methods. Thus, 
one may infeft himſelf upon the ſuperior's precept of ſeiſin, termed 
Clare conſtat, from theſe remarkable words in it. This imports, that 
he knows the perſon, to whom it is granted, to be heir to his pre- 
deceſſor, from authentic documents. Infeftment upon ſuch precepts 
makes an active title, with reſpect to the ſubject, againſt the ſuperior, 


and others claiming under him; but, as to third parties, it is of no 


value, unleſs ſupported by the deceaſed's titles, or preſcription. It is, 
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however, an univerſal paſſive title, in the ſame manner, as if the per- 
ſon had been heir ſerved. If it ſhould happen, that the ſuperior 
grants ſuch precept, without the heir's knowledge, whereon he is in- 
feft, he may reduce it, on a proof by the ſuperior's and attorney's 
oaths, that ſuch was the caſe, unleſs he has homologated the ſame. 


SoMETIMEs the ſuperior grants a voluntary precept to infeft the 
heir, not upon his own knowledge of his right to the ſucceſſion, on 
ſeeing his documents, but in reſpe of a retour of him as lawful heir. 


And, if it is a ſpecial ſervice, then, to be ſure, tis in the ſame caſe 
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as if the ſuperior had granted the precept of ſeiſin, after being charg- 
ce for that purpoſe purſuant to ſuch retour. But, if it is only a general 
ſervice that the ſuperior relies upon, for aſcertaining the propinquity, 
the precept and ſeiſin upon it has no higher effect, than if it was an 
infeftment upon a precept of Clare conſtat. „„ 


O may likewiſe enter in lands or houſes, holding burgage by 
Haſp and Staple, more burgi, according to the cuſtom of burgh : the 
ſolemnity whereof is inſtructed by the inſtrument of ſeiſin given by 
the baillie and town-clerk *®. This, in the ſame manner, is an uni- 
verſal paſſive title, but only an active title as to the particular ſubject 
wherein the ſeifin is taken; and not completely ſo neither, unleſs ſup- 
ported by the documents of right in the deceaſed's perſon. Ordina- 
rily this entry proceeds on Cognition, before the baillies, of the heir's 
propinquity ; but, if that is known to the baillies, nothing hinders 
them to enter him by a precept of clare conſtatb. But magiſtrates 
are not bound to grant infeftment by haſp and ſtaple ; nor other ſu- 
periors, precepts of clare conſtat for infefting of heirs, unleſs upon 
ſpecial retours * Which likewiſe is requiſite by the late ſtatute, in 
order to a ſummary charge againſt ſuperiors for that purpoſe *. 


| AN heir alſo, in place of entering to the ſucceſſion by ſervice, may 
grant bond to the value of the eſtate, in the name of a truſtee, as a- 
bove hinted, and cauſe adjudication of the eſtate to be led againſt 
himſelf, as ſpecially charged to enter heir therein. This adjudica- 
tion coming into his perſon, makes up an active title to the eſtate, 
in the ſame manner as if he were ſerved; and, if he poſſeſs by virtue 
thereof, it becomes an univerſal paſſive title; but, before poſſeſſion 
is attained, it does not ſubject him. 5 


Tux apparent heir may likewiſe directly diſpone the predeceſſor's 
eſtate to a truſtee; and an adjudication in implement againſt himſelf, 
on a ſpecial charge, will complete the title. But, in this caſe, the 
granting the diſpoſition would be an immixtion, and owning the ſuc- 
ceſſion, and ſubject the heir paſſive to the predeceſſor's debts, even 
without having aſſumed poſſeſſion of the eſtate; and that whether 
the right granted by him, and diligence led purſuant thereto, were 
to his own or the receiver's behoof, the diſponing the eſtate being 
a moft direct Behaviour as heir, ſince he conveys the eſtate as his 
own. | 
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d 20 Geo. II. 


e Act of ſed. 


. 1695. 
c. 24. 


bD. P. 1695. 


C. 24» 


© Feb. 20. 
1736. lady 
Rater, June 
1742. lord 
Banff. 


| 


ceaſed interjected 
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titles than as 8 thereof, at a public roup before the court of 
ſeſſion, it ſhall be an univerſab paſſive title, whereof I ſhall have oc- 
caſion to treat in the next title. 


WaHeN one that has right to ſucceed poſſeſſes the predeceſſor's e- 
Nate, perſons are induced to lend him money, or otherwiſe to con- 
tract with him, in the belief that he hath made up titles to the ſub- 
ject; therefore, in caſe he ſo poſſeſſes, for the ſpace of three years 
after the predeceſſor's death, tho' he die in apparency, the next heir 
who enters by ſervice, or adjudication upon his own bond, to the pre- 
deceſſor that died laſt ſeiſed of the eſtate, and paſſes by the apparent 
heir who was never entered, nor had otherwiſe completed a right in 


his perſon, is declared liable to the debts and deeds of the intetjected 
apparent heir, to the value of the eſtate *, PO Ig 


IT ſhould ſeem not to alter the caſe, whether the heir formally 
enter by ſervice, or otherwiſe make up titles to the eſtate, in manner 
above deſcribed, or even poſſeſs it nou completing any titles; for 
That inferring a behaviour, and ſubjecting him univerſally to the debts 
of the anceſtor laſt infeft, it may be pleaded, that the ſame ſtates the 
appearand heir in the ſame circumſtances, in reſpect to creditors of 
the interjected apparent heir deceaſed, as if he was lawfully entered, 
in order to his being liable to them in the value of the eſtate. But 
the act refers ſpecially to the next heir's paſſing by the deceaſed | 


parent heir, three years in poſſeſſion, By ſervice to the remoter prede- 
ceſſor, or by adjudication upon his own bond ſucceeding to him: and the 


court of ſeſſion, conſidering this as a correctory law, would not extend 
it beyond the caſes preciſely therein provided for. And therefore 
found, that if the next heir did not ſucceed to the remoter predeceſ- 
ſor, one of theſe two ways mentioned in the ſtatute, but poſſeſſed the 


otherwiſe 
than as pur- 
chaſer at a 
roup. 


104. The 
triennial poſ- 
ſeſſion of an 
apparent 
> 4 dying 
in his ap- 
arency, ſub- 
jects the next 
heir who en- 
ters to the 
laſt infeft, to 
the value of 
the eſtate, 


tos, If the 


next heir 
does not en- 
ter, it was 
formerly 
thought, that 
the creditors 
of the deceaſ- 
ed apparent 
heir could 
not reach 
him. 


eſtate, without making up any titles to it, the creditors of the de- 


parent heir, tho he had been much more than 


three years in poſſeſſion, had no action againſt him. 


By this means the ſtatute ſeemed to want the interpoſition of the 
legiſlature, to extend it to every caſe where the next apparent heir 
poſſeſſes the eſtate, whether he makes up titles to it or not, that one 
who fairly enters to the eſtate, by ach owe titles to the ſame, may 
not be in a worſe condition, than he who poſſeſſes without making 


up titles thereto. But, in ſuch caſe, of the next heir's lying out un- 


entered, the equity of the creditors claim, and the unfavourableneſs 
of the heir's intention to diſappoint their payment, did move the ba- 
rons of exchequer, and frequently ſubject-ſuperiors, to grant them 
gifts of the caſuality of non-entry ; that, on obtaining declarator there- 


106. In the 
caſe of the 
next heir's 
lying out un- 
entered, re- 
medy com- 
petent to the 
creditors. 


of, they might turn the heir out of poſſeſſion of the eſtate, and there- 


by force him to enter, or loſe all the benefit of his not entering. 
This expedient did, for moſt part, juſtly fruſtrate thoſe ſchemes for 
eluding the ſtatute. However, a caſe happened, where the next 
apparent heir poſſeſſed without making up titles to the eſtate; and 


ſome of the creditors of the deceaſed apparent heir, (who had been 


three years in poſſeſſion) obtained decrees of conſtitution againſt him 


in his minority, ſubjecting him to their debts, and thereon adjudged 
the eſtate, When the matter came beforg the court of ſeſſion, 


heir 


the 
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| W paſſed by, but barely 
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heir inſiſted, that he ſhould be reponed upon minority and leſion; and 
poſſeſſed the eſtate, eould 
not be overtaken by the creditors of the deceaſed apparent heir, pur- 
ſuant to the above judgments : and accordingly the court reponed 
him; but, on an appeal to the houſe of lords, the judgment was 
reverſed . How far that judgment may be a precedent, for the eourt 


ol ſeſſion's ſubjecting an apparent heir, on his bare poſſeſſion of the 


107, What if 


the eſtate is 
carried off 
by the credi- 
tors of the 
next heir in 
paſſeſſion. 


eſtate, to the debts of the interjected apparent heir, may be a queſti- 
on; becauſe, in that caſe, the peculiarity was, that the creditors, by 
their adjudications, had a kind of hold of the eftate ; and, in ſuc 

favourable circumſtances, it was not thought reaſonable, by the houſe 
of lords, to repone the heir on minority and leſion, it not being deem- 


April 1749. 
Grant contra 
creditors of 


Kinminnity. 


ed a leſion, that he ſhould be ſubjected to the predeceſſor's debts, to 


the value of the eſtate, tho he died unentered. But, notwithſtand- 
ing that circumſtance, I ſhould humbly think this a good rule for 
ſuch caſes in general; for, as to the ſeeming hardſhip, that the heir, 


by this means, may be ſubjected to the value of the eftate, when, at 


the ſame time, he has no perfect right to it, could not fell or contract 
debt thereon, it is his own fault that he does not enter, and there- 
fore he cannot claim any advantage from his lying out : and the juſt 
rule is, - Qyottes per eum fiat cujus intereſt conditionem non impleri, _ 
non impleatur, perinde babetur ac fi conditio impleta fuiſſet, which is 
particularly applied by the lawier to the caſe of heirs *. And this 
ought more eſpecially to hold now, that, by the late act, there is fo 


_ eaſy a method for heirs to compel the ſuperiors to receive them *®: and 


the particularity, in the above caſe, does not ſeem to make any dif- 
ference ; for, if it was law, that the next heir's bare poſſeſſion could 
not ſubject him, the minor ought to have been reponed againſt the le- 
ſion, by thoſe decrees ſubjecting him contrary to ſuch ſuppoſed law. 


Tis is only a paſſive title againſt the heir paſſing by, and limited 
to the value of the eſtate that was poſſeſſed by the d 
his creditors ſuffer the eſtate to be carried off, by the debts or deeds 


bL.1611ﬀ, 
de reg. juris. 


© 20 Geo. II. 


of the next heir, before they conſtitute their debt againſt him by . 
decree, in an action upon proving the deceaſed's three years poſſeſſi= .. 


on, and the next heir's paſſing him by, and thereupon affect the e- 


ſtate, they have no remedy ; but they may, upon ſuch dependence, 


inhibit the heir for their ſecurity, 


108. The tri- 
ennial poſ- 
ſeſſion ſecures 
only the o- 
nerous or ra- 
tional deeds 
of the poſleſ- 
ſor. 


109. What if 


an infeftment 
of annualrent 
was only in 

the anceſtor; 
the next heir 


Heirs-male, to whom, by the former inveſtiture, it deſcended 6: 


Tus act only operates in favour of the creditors of the apparent 
heir deceaſed, for onerous cauſes, but the next heir is not bound to 
make good his gratuitous deeds: however, even the rational deeds of 
the apparent heir, three years in poſſeſſion, tho not properly one- 
rous, will be ſuſtained againſt the next heir that paſſes him by. Thus, 
his altering the deſtination of the eſtate, from heirs-male to heirs 
Whatſoever of the marriage, in his contract of marriage, was found 
effectual in favour of the heirs of proviſion, and to bar the extraneous 


Tus act takes place where only an infeftment of annualrent was 
in the predeceſſor's perſon, and the triennial poſſeſſion related only 


to it; for tho' that is not a proper title of poſſeſſion, yet it is a right 


in lands, and the act extends to all rights by infeftment in lands *. 
405 The 


TEdg. Feb. 
11. 1724. 
Muirhead. 
Hume (paſ- 
ſive title) 

p · 40. Jan. 
26. 1726. 
M. of Clydſ- 
dale. Feb. 
1727. Mitch- 


1 


Hume, (paſ- 


ſive title) 


p- 39. Jan. 
1729. lord 
Halkerton. 
Decem. 19. 


1733. John- 
ſton. 


* Nov. 13. 

1712. Vint. 
Hume deciſ. 
74. id. de- 

ciſ. 75. 


b Hume ibid. 
Jan. 1727. 


Marquis of 


Clydeſdale. 


© P. 1540. 
c. 106. 


d p. 1621. 
c. 6. 


The next heir has the benefit of diſcuſſion; ſo that all thoſe who re- 
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preſent the deceaſed apparent heir, Whether as heirs or executors, 
muſt be firſt diſcuſt *; and if he pays the debt, without inſiſting on 
ſuch order of diſcuſſion, he has relief againſt ſuch apparent heir's 
repreſentatives, in any ſeparate eſtate *. I ſhall treat of the paſſive 
titles of Behaviour as heir, and of Lucrative ſucceſſion, in the ſubſequent 
titles. n ; 


Tua creditors of perſons deceaſed may not be diſappointed by the 


apparent heir's Ne out unentered, it is . by ſtatute, That 


ce 1t ſhall be lawful to charge him to enter heir to the predeceſſor with- 
« in 40 days, or otherwiſe that he ſhall be liable, as if he were enter- 
ce ede.“ This is termed a General Charge, and ſerves in order to 
conſtitute the debt of the predeceſſor againſt the apparent heir; for 
if, in a proceſs on this paſſive title of being lawfully charged to enter 
heir, he does not renounce to be heir, he is liable for the debt, and 
decree will go againſt him for payment. However, ſuch decree is 
only effectual to the creditor at whoſe ſuit he is charged, but will not 
be a paſſive title in favour of any other creditor; for Fe may renounce 
to them, notwithſtanding of his having ſuffered decree to go againſt 
him, upon a charge at another's inſtance. 


Tno' the ſtatute mentions majors, yet, by cuſtom, ſuch charges 


are ſuſtained againſt minors, even infants. The charging minors to 


enter heir, and diligence thereon, is ſuppoſed legal, by a ſubſequent 


| ſtatute, and was introduced for facilitating the diligence of credi- 


tors. Minors may renounce by their tutors, or with conſent of cura- 


has the bene- 
fit of diſcuſ- 
ſion, 


110. The ge- 
neral charge 
to enter heir, 
and proce- 
dure thereon. 


111. A mi- 
nor may be 
charged to 
enter heir; 
what if de- 
cree proceed 


againſt him 
upon ſuch 
charge; the 
effect of a re · 
nunciation to 
be heir. 


tors; and if no renunciation 1s given in, whereby decree on the paſ- 
ſive titles goes out, if they intend afterwards to renounce, they will 
be reſtored by way of ſuſpenſion, at any time within their age of 25 
years complete, in common courſe, as to their perſons not being li- 
able, but the diligence of the creditor will be ſuſtained as to the eſtate. 
Upon giving in a renunciation in conſequence of ſuch charge, decree 
goes againſt the heir cognitionis cauſa only, in order to 985 the 
eſtate, and thereon adjudication proceeds of courſe, the manner 
whereof has been D obſerved ©. Tho' the apparent heir was ma- 
jor, yet if decree of conſtitution, on a general charge, went againſt 
him in abſence, he may ſuſpend upon a renunciation, which will 
ſave him from perſonal execution; but againſt a decree in foro, be- 
fore the court of ſeſſion, he will not be reponed, upon offer to re- 
nounce: for, by proponing defences againſt the Purer claim, he 
ſubjects himſelf thereto, if he fails in them. If the heir that is charg- 
ed to enter has intermeddled with the ſubjects of the ſucceſſion, his 
renunciation will not be received; and if the predeceſſor's eſtate is al- 
ready adjudged for the heir's own debt, he muſt purge it, before his 
renunciation is admitted t; becauſe it is a kind of immixtion, when he 
ſuffers the eſtate to be affected for payment of his own debt. 


e gup. tit. 2. 
§ 79, &c. 


f Newt. de- 


TH1s charge to enter heir, and ſummons thereon, may be exe- * A gene- 
cuted againſt the apparent heir, immediately after the predeceſſor's I es 


death ; but the ſummons on that paſſive title cannot be proſecuted 


till the year and day expire ; and further, the days of the charge and 


of the ſummons muſt be elapſed after the year, before the action can 
> 4-7 *x8 © | 4X be 


ed within the 
annus delibe- 
randi; can 

inhibition be 
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On 


113. The ge- 
neral charge, 
and ſummons 


on that paſ- 


ſive title may 


be ſerved at 
the ſame 


time. 


could not, by the antient form, be raiſed till after the year and ag 4 , 
| cauſe the heir is diſabled from diſponing the predeceſſor's eſtate for 


we 


be inſiſted in. This practice of executing the - charge within the 
year ſeems not to have countenance from the ſtatute ; but I conceive 
it was introduced, that inhibition might be ſerved upon the charge ; 


which ſeems to have been cuſtomary of old, and was once ſuſtain- 
ed, ſome years fince, as to the particular debts Iibelled on in the 


charge and inhibition * ; for tho the charge to enter heir might have 
been executed within the annus deliberand:, yet the ſummons thereon 


. 
— 


There does not ſeem to be occaſion for ſuch procedure now; 


a full year after his death. 


By the preſent uſage, a general charge to enter heir, and a ſum- 
mons on 15 paſſive titles, particularly on that of a charge to enter 
heir, may be executed at the ſame time. This is not preciſely con- 
ſiſtent with form, ſince a ſummons on that paſſive title ſuppoſes the 
charge to have been given, and therefore regularly it ought to have 
been uſed before ralſing the ſummons. But the preſent courſe is 
expeditious, and without damage to the defender, and tends to 
the purſuer's ſecurity ; for inhibition may preſently be. uſed on 
the executed ſummons, which, by the late regulations, muſt be 


| libelled before it is executed. The inhibition will ſecure the cre- 


ditors that uſe it, agpintt any deeds affecting or conveying the e- 
ſtate, which otherwiſe mi 8 | 
piration of the year. And therefore there is no reaſon at all for al- 


might be granted immediately after the ex- 


flowing inhibitions on the general charge, even where the debt in- 
© hibited for is ſpecially mentioned in the charge: for it is plain, a ge- 


114. Of a 


ſpecial 
charge, and 
a genera] ſpe- 
cial charge, 


neral charge to enter heir does not create a depending action, which, 
on a deed not granted by the party himſelf, can only found an in- 
hibition. „„ | 5 


N 


Tux general charge to enter heir is Perſonal, in order to conſtitute 
the debt againſt one, as if he were ſerved heir in general ; therefore 
if decree of conſtitution goes againſt the heir, who is not entered, 
there muſt be a ſpecial charge againſt him to enter to the lands, or 
other heritable ſubjects that belonged to the predeceſſor, and where- 
in he ſtood infeft, and devolves on him as heir, within 40 days d; or, 
if it is a debt of his own, he may be charged to enter to the ſubjects 
deſcending to him, as heir in Hecial, within 40 days, with certi- 


_ fication, that, if he fail, the like diligence ſhall be competent againſt 


the eſtate, as if he was entered *. The ſpecial charge is directed a- 
gainſt the eſtate, and ſupplies a ſpecial ſervice. Where the anceſtor 
had a perſonal heritable right in him, as a diſpoſition to lands with- 
out infeftment, the heir muſt be ſerved with a ſpecial charge to en- 
ter heir in that particular right, in order to adjudge the fame ; for a 
ſpecial charge to enter to the lands, in which the anceſtor was not 
infeft, would be inept and ineffectual f: this is ſometimes called a 


. General Special Charge, not without ſome impropriety. In the caſe 


of a ſpecial charge, whether to enter to the lands, or to a perſonal 


right, there can be no place for a renunciation, the defender being 


already ſubjected to the debt; which is either his own, or his prede- 


ceſſor's for which decree of conſtitution has gone againſt him, and 
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vingſtone. 
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(heirs) Li- 
vingſtone. 


3 1661. 5 


"Ws 24. 


f Hume 
(charge to 
enter heir) 
July 10. 
1737. Mon- 
ro. 


a renunciation to be heir is only in order to liberate the defender 


from 


2 Sup. tit. 2. 
979, &c. 


oy Coke 1. 
inſtit. 8. 


Þ Bac, new 
abr. (heir 
and anceſtor) 


24. 


c Reg. maj. 
. A. , . 


q Broet, lib. 
4. tract. 3. 
C 


© Coke I, 
inſt. 15. 1. 
rep. 93 &c, 
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from the repreſentation of his anceſtor, on the paſſive title of Gene- 
ral charge to enter heir; and ſo it cannot obtain in the caſe of a ſi 

cial charge, the intent of which is to ſubject the heritable eſtate to 
the purſuer's diligence, for payment of a debt to which the defend- 


er is able. | | 


AFTER expiration of the days of the charge, an adjudication may be 
raiſed and carried on againſt the eſtate, as if the heir was entered, con- 
cerning which I have likewiſe treated in the above quoted place *. 
If he Ties before decree of adjudication, the charge, and all that fol- 
lowed upon it, falls like a ſpecial ſervice without infeftment. 


Obſervations on the Law of England, in relation to the Premiſes. 


ONE cannot be heir till after the death of his anceſtor, and in his 
life he is called his Heir Apparent, in the law of England*, If 
ſuch heir, in his father's life, make a feoffment of his father's inhe- 
ritance to another, this paſſes an eſtate during the ſon's life ; for it 


is a diſſeiſin of the father, and the ſon, after the father's death, can- 


not avoid it; for no man can alledge an injury in any voluntary act 
of his own. It is otherwiſe, if he bargains and ſells his father's in- 
heritance in his father's life, or if he releaſes to a leſſee, in order to 


convey the eſtate; for this is void, becauſe he hath no right to tranſ- 


fer: but if he releaſes with Warrantee, he and his heirs are for ever 
barred by rebutter b. In ſuch caſe the heir would be barred from 
challenging his own deed, by our law, without any expreſs warran- 
dice; for there is always implied warrandice againſt future facts and 
deeds, and no man can be allowed with us to counteract his own 
deed. The caſe would be otherwiſe; if one made a conveyance © for all 


right, title or intereſt he has in the ſubject; for then he might 


claim the eſtate upon any right ſuperveening thereafter. 


Tux ſervice of heirs with us, upon a brieve of mortanceſtry, is 
very different from what obtains in England. I find it mentioned in 
our old law books, as our eſtabliſhed law antiently, as at this day e. 
Whereas in England, an aſſize, or writ of mortanceſtry, is only ne- 


ceſſary or uſed, when a ftranger Abates or Intrudes, between the death 


of the anceſtor, and entry of the heir into the lands whereof the an- 
ceſtor died ſeiſed, in order to aſcertain the heir's right againſt ſuch 
abator, or other ſtranger who intrudes into the poſſeſſion 4; but it is 
not uſed upon other occafions. All that the heir, by the law of Eng- 
land, does to veſt himſelf with the right, is to take actual poſſeſſion 
of the lands wherein his anceſtor died ſeiſed, which is done by receiv- 
ing the rent, or otherwiſe by manurance, and entring into the natu- 
ral poſſeſſion of the fame, labouring and ſowing it * : this is called the 
heir's Entry to the lands. 


Bu tho there is a great diverſity between the manner of an heir's 


veſting himſelf with the mg of his anceſtor's lands in our law, and 
that ot England, yet the effect is almoſt the fame ; for, without ſuch 
entry, the husband of an heireſs will not have the courteſy, either 


by the law of England or our law. But, if the ſucceſſion opened to 


the husband, he is ſaid to have a ſeiſin in law, before his entry, in 
order 


115. An ad- 
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If the defend- 
er die before 
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1. One next 
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apparent in 
bly anceſtor's 
life ; what 
deeds execut · 
ed then by 
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good. 


2. In what 
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writ of 
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neceſſary; 
the entry of 
an heir is ac- 


compliſned 


by his taking 
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law; this laſt 
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order to intitle the wife to her dower; becauſe it is the husband's 
fault that he did not get his wife ſeiſed of the lands, in order to in- 
title himſelf to the courteſy ; but it cannot be the wife's fault that he 
did not enter into his own eſtate; and becauſe it was not in her pow- 
er to bring the husband's ſeiſin in law to an actual ſeiſin or poſſeſſion, 
ſhe ſhall be endowed of the ſame *. Our law does not allow a wife her 


 dower or terce of lands, in which the husband was wy apparent 


4. The entry 


of an heir 
makes the 


lands deſcend 
from him to _ 


his next heir. 


5. An heir 
only liable 


to the credi- 


tors, to the 
extent of the 
aſſets, or ſub- 
jects deſcend- 
ing to him 
from the an- 
ceſtor; what 
are account - 


ed ſuch. 


make up a title to the ſame. 


heir when he died; for we do not call the deſcent of the lands upon 


the heir a ſeiſin in law; it only gives him an apparency, or liberty to 


AN entry does likewiſe make the lands deſcend to the party's heir, 


* Coke 1. 


inſtit. 29, 


31 


which otherwiſe they would not. For example, A father ſeiſed of 


lands has a ſon and daughter by one venter, and a ſon by another 
veniter, and dies, the eldeſt ſon is his heir; but if he dies before en- 


try, his brother of the half blood will ſucceed therein as heir to his 
father; whereas, if the eldeſt ſon had entered, and died without iſſue, 


his ſiſter of the whole blood would have ſucceeded as heir to him, 


both by the law of England *, and Scotland. 


WE obſerved, in the preceeding title, that an heir, by the law of 
England, is liable only to his anceſtor's debts or deeds, to the ex- 


tent or value of the lands deſcending to him, called Aﬀets by de- 


ſcent. A right, without any eſtate in poſſeſſion, reverſion or re- 


mainder, is not aſſets by- deſcent, to ſubject the heir, till it is recover- 
ed and reduced to poſſeſſion: thus, a reverſion after a term for life 


or years is effectual aſſets, only quando acciderit, and the heir cannot, 
upon a bill in equity, be compelled to ſell it; but the creditors muſt 
expect till the ſame falls. The equity of redemption of a meſſuage 
is aſſets as to the ſurpluſage, and, by ſtatute, ne in an inheritance 
is made aſſets at law. The whole ſubjects of the inheritance may 
be affected the creditors of the deceaſed, whether the heir is in 


b 
poſſeſſion of 1 ſame or not, by our law. 


6. Lands in 
Ireland 
deemed al- 
ſets, but not 
ſo as to lands 
in Scotland ; 
does this laſt 
obtain, not- 
withſtanding 
the union. 


7. The heir 
chargeable 
upon a judg- 
ment, in de- 


fault of chat- 


tels ; but not 
chargeable 
for a bond, 

_ unleſs the 
anceſtor 

has bound 
himſelf and 
his heirs; the 


it is ſaid to be otherwiſe of lands in Scotlande. 


judgment. 


Laps in Ireland are aſſets to ſatisfy a bond-debt in England; but 
This was found in 
a caſe before the union of the two kingdoms ; and as there is no al- 
teration thereby as to proceſſes or judicial proceedings, the law may 
ſeem to continue the ſame at this day. And, by the fame rule, one's 
inheriting an eſtate in England cannot ſubject him, before our courts 
here, in payment of the debts of his anceſtor whoſe eſtate he ſo en- 
Joys. This inconveniency on both ſides would ſeem to require the 
interpoſition of the legiſlature to remedy it. 


Tux heir, having aſſets, ſhall be charged upon a recovery againſt 
the anceſtor, in default of chattels, for the land is charged by the 
The caſe is otherwiſe as to a bond-debt, with which 
the: executors only, and adminiſtrators, but not the heir, ſhall be 
charged, unleſs the anceſtor therein bound himſelf, and his heirs f. 
It is only the land that deſcends, which is ſubject to the judgment ; 
for, in an action of debt againſt the heir, if he confeſſes the debt, 


and ſhows the certainty of the aſſets, which he has by deſcent, nei- 


or his other lands ſhall be chargeable to 


ther his body, his goods, 
| the 


bh Coke 1. 
inſt, 11. 


© Vin, (aſ- 
ſets) 141, &c. 


4 29 Cha. II. 


8. 


e Vin. ibid. 
p. 142. 


f Littlt. 734. 
et ib. Coke. 


Vin. (heir) 
p · 24 1 3 &c. 


d Bac. new 

abr. (heir and 
anceſtor) 25. 
33 H. VIII. 


c. 39. 
d Coke 4. 
rep. 22. 


23 and 4 W. 
and M. c. 14. 
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the debt, but only the land by deſcent; and the N ſhall be 
to recover' the debt to be levied out of theſe lands, and he is only 
chargeable as Terre-tenant, or poſſeſſor of the fame; But, if the heir 
pleads Rzens per deſcent, That he enjoys no lands by deſcent, or does 
not ſhow the certainty of them, and it is found againſt him; the 
judgment ſhall be general to recover the debt, and not ſpecial, to 
recover" it out of the lands deſcended; and, in ſuch caſe, he ſhall be 
liable for the whole debt, tho the value of the lands ſhould not a- 
mount thereto . | | 


Tur reaſon why heirs are not liable in perſonal obligations, ex- 
cept where the party © binds himſelf, and his heirs,” expreſsly ; and 
that the executor having aſſets, tho not named, is chargeable, is, 
becauſe, by the common law, the goods and chattels of the debtor 
only, and tlie annual profits of his lands, as they ariſe, and not the 


land itſelf, were ſubject to execution for debts and damages; and 


thoſe being the ſecurity on which the ereditor depended, they are 
liable in the hands of the repreſentatives of the debtor, vi. his exe- 
cutors. The lands were thus reſerved from the perſonal contracts of 
the tenant, that he might be the better able to anſwer the feudal 
duties to the lord; and therefore, as the lands were not original 
liable in the hands of the obligor, much leſs can they be ſubjected 
in- the hands of the heir, who was not comprehended in the con- 
tract b. There is an exception as to debts to the king, for the heir 
is bound, tho' not nametd, in theſe obligations, in reſpect of the royal 
prerogative . If one bind his heirs, without naming himſelf, the 
obligation is void, - becauſe the granter was not bound 4, 


By the common law of England, if the heir aliened the land he 
had by deſcent, (to the extent of which alone he is liable, even 
where he is comprehended in the obligation) before action brought 


againſt him by the creditor, the obligee was without remedy: as 


alſo, if the debtor had deviſed away the lands, no action lay either 
againſt the heir or deviſee. Both thoſe hardſhips are remedied b 

ſtatute . and the heir is ſubjected to the extent of the value of ſuch 
lands, as if the ſame were his own proper debt. But the lands, bona 


fide, alienated before action brought, are not ſubject to execution. 


And the act declares, © That all wills, diſpoſitions, or appointments, 


land by des 
ſcent regulat« 
ly only 
chargeable, 


8. Antiently, 
by the com- 
mon law, 
only the 
chattels and 
annual pro- 
fits of the 
debtor'sland, 
but not the 
land, ſubject 
to execution 
for-debt ; 
hence the 
heirnotliable 
where not 
mentioned, 
except in 
bonds to the 
King. 


9. Of old, if 
the teſtator 
deviſed his 
lands, or the 
heir aliened 
them before 
action by the 
deceaſed's 
creditor, he 
was without 
remedy; this 
rectiſied by 
ſtatute. 


« concerning any lands, ſhall be taken to be fraudulent, and void 


« and null, as againſt the creditors of the teſtator ; and'they ſhall 
have action againſt the heir and deviſee jointly, in virtue of the 


_ « ſtatute ; excepting diviſes of lands for payment of any real or juſt 


debt, or for raiſing portions to children, purſuant to a marriage- 
« ſettlement,” _ | 15 


Tuo the debtor is prevented by this ſtatute from defeating his cre- 


ditors, who are ſecured againſt any impoſition which might be prac- 
tiſed on a man in his laſt ſickneſs; yet any ſettlement or diſpoſition he 


ſhall make in his lifetime, whether voluntary (7. e. gratuitous) or 


f Bac. new * 
abr. ibid. 28. 


not, ſhall be good againſt bond- creditors, who have no lien upon the 
lands; for ſuch deed prevents the deſcent of the ſame upon his heir, 
and conſequently takes away the remedy the creditors had againſt 
him, he being only liable in reſpect of the lands deſcended to him f. 

Vo. II. 4 Y By 


8 7 * 


10. Bond- cre- 
ditors who 
have no lien 
upon the 
lands, not ſe- 
cured by the 
ſtatute. 


— , 
— — 
—— — 2 — — 


11. Lineal 
heirs are 
thoſe to 
whom a fee- 
{imple goes; 
heirs-parce- 
ners ſuch; 
the eldeſt, ſon 
comes into 
his mother's 
place. 
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_ By our old law, the heir was always univerſally liable to the cre- 
ditors of the anceſtor, after diſcuſſing the executors or failing move- 
ables*; but, by our preſent law, the heir may enter upon inventary ; 
and it is regularly optional to thecreditorsto ſue either heir or executor. 


He1Rs of line inherit, by our law, where a right is © to one and 
« his heirs, or his heirs whatſoever.” This, in the law of England, 
is called a Fee- ſimple, and goes to the lineal heirs. If the te- 
nant die, leaving only daughters or fiſters, they all ſucceed equally, 
and as one heir, and are called with us Heirs-portioners, and in Eng- 
land Heirs-parceners or Co-parceners ; and may be compelled to make 
partition, by a writ de partitione facienda, directed to the ſheriff, 
and with us by a brieve of diviſion. There is little difference be- 
tween the law of England and Scotland in that reſpect; for in both, 
if one of the parceners die, her eldeſt ſon — as heir- parcener 
with her aunts; and, if ſhe leave only daughters, they all come into 
their mother's place, as one parcener with them *. I ſhall obſerve, 


What ſeems different in the law of England, in this judicial partition, 


12. Homage 
and fealty 

go to the 
eldeſt, and 
likewiſe a' 
caſtle for de- 
fence, with- 
out any re- 
compence to 
the reſt; o- 
ther indivi- 
{ible inheri- 


tances, as a 


common, eſ- 
tovers, &c. 
go to the old- 
eſt, but un- 
der contri- 
bution to the 
reſt. 


* as 


* 


13. A judicial 


partition. 


14. How far 


infantsbound 
by a volun- 

tary partiti- 

on among 

heirs-parce- 
ners. 


from what obtains with us. 


HoMacz and fealty, as an indiviſible right, go to the eldeſt heir- 


parcener, other indiviſible inheritances, as common, eſtovers, piſca- 


ry, Sc. go likewiſe to the eldeſt, but the reſt ſhall have contribu- 


tion for the value. A caſtle, for the defence of the realm, does not 
fall under partition, and goes to the eldeſt, but without any recom- 


2 Reg. maj, 
lib. 2. c. 39. 
93. 


b Littl. 241. 
et ibid. Coke. 


pence to the reſt: however, a houſe of habitation for private uſe, and 


not for the neceſſary defence of the realm, ought to be divided among 
co- parceners by chambers or rooms ©. OT: 


I nave ſhown in the foregoing title, how the caſe ſtands by our 
law, as to ſuperiorities deſcending to heirs-portioners, and likewiſe 
with reſpect to the manſion-houſe and gardens. And as to titles of 


peerage, I have ſet forth elſewhere , both the law of England, and 


ours, in the caſe of heirs-female ſucceeding to a peer. As to a com- 
mon, I can't ſee, but it muſt belong to the heirs-portioners with us, 


according to their proportions of the grounds to which it is appur- 
tenant. | 


Ina judicial partition by writ, the judgment ſhall bind infants and 
femes-covert, and it is in the ſheriff's diſcretion which part to allot 


to each, without allowing the eldeſt the firſt choice e. 


Divers methods of partitions by conſent, or voluntary partitions 
among heirs-parceners, are mentioned by Littletonf. As to which, 
I ſhall only take notice of one remark made by him, and enlarged 
upon by lord Coke, in his commentary, v/z. That if one of them is 


© Coke 1. 
inlt. 164.165. 


dq B. 1. tit. 2. 


e Bac. ibid. 
4 1 5 . 


„ | 


under age, at the time of the partition, ſhe ſhall be bound thereby, 


in caſe it is equal; becauſe ſhe is compellable by law to make parti- 
tion, and cannot plead her age againſt it; and tho' the voluntary 
partition be unequal, and the infant have the leſſer part, yet the par- 


tition is not void, but voidable only upon her entry; and, if ſhe take 


the whole profits of the unequal part, after her full age, it is made 
good for ever B. | De =o 


I dovBT 


8Littl. ſet. ' 
258. et ibid, 
Coke, 


© Littl. 275. 
et ibid, Coke, 


b Littl. 266, 
&c. et ibid. 
Coke. 


© Littl. 31. 
et ibid; Coke. 


JObſerv.B. 2. 


tit. 3. 


© Littl, 32. 
et ibid, Coke, 
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I rout not, but our law is the ſame in that reſpect; for deeds, by 
a minor, with conſent of his curators, if he has any, or without it, if 
he has none, are not void, but voidable only in caſe of his enorm le- 
ſion. - And, as to the pleading of age, it is only competent to a mi- 
nor, where the right of his anceſtor is called in queſtion, and ſo is 


not good againſt a ſuit, for diviſion of the eſtate among heirs-por- 
tioners. 


Ir one who has only daughters give part of the lands to one of 
them, ſhe ſhall notwithſtanding have her ſhare with the reſt in the 
remaining lands* ; except where one of them is married, and the fa- 
ther gives part of his lands to the huſband, with his daughter in frank- 
marriage, for then ſhe cannot have any ſhare with her ſiſters in the 
remanent lands ; unleſs ſhe and her huſband put the lands, given in 
frank-marriage, in hotch-pot, f. e. mix and mingle them together 
with the remanent lands, that the value of the whole may be known, 
and an equal partition be made accordingly. But the lands given in 
frank-marriage, tho' exceeding the remanant lands, may be retained 
by the huſband, who is not compellable to bring the ſame into hotch- 
pot, ſince the father had full power to diſpoſe of his lands as he pleaſ- 


ws unleſs, in right of his wife, he inſiſt for a ſhare in the remanent 
ands. | 9 


Ox may, Y he law, take his eſtate To himſelf, and his heirs- 
male, without limiting them to thoſe of his body; and it would go 
to heirs-male, i. e. males connecting their propinquity to the de- 
ceaſed by males, in the remoteſt degree, in excluſion of his heirs of 
line, tho' much nearer by right of propinquity, or right of repreſen- 
tation. But, by the law of England, if one give lands to another, To 
have and to hold to him, and his heirs-male, he to whom ſuch right is 
made, has a fee-ſimple ; becauſe it is not limited, of whoſe body the 
iſſue-male ſhall be, and none can create a new kind of ſucceſſion. 
And, if the king ſhould make ſuch a grant of lands, the grant would 
be void, for that the king was deceived in his grant, inaſmuch as 
there can be no ſuch inheritance of lands and tenements, as the kin 

intended to grant. But if the king, for reward of ſervice, ſhould 
grant armories or arms To a man, and his heirs-males, without ſay- 


ing, Of his body, this is good, and they would deſcend according- 
ly, even to his remoter heirs-males*. | 


Ware one grants lands * to one, and the heirs, or, heirs-male of 
« his body,” it is a general tail; but, if the lands are given ©to him, and 
* the heirs or heirs-males of his body with a certain woman,” it is a 


ſpecial tail, and while the woman lives he is tenant in tail, and may 


ſuffer a common recovery, in order to break the entail, as former! 

mentioned d, If the wife outlive him, ſhe has an eſtate for life. But, 
if ſhe predeceaſe without iſſue had, he, after the wife's death, comes 
to be Tenant in tail, after poſſibility of iſſue extinct; becauſe, by no poſ- 
ſibility, he can have any iflue inheritable to the eſtate- tail. In this ſtate 
he is almoſt no better than a tenant for life ., except that he is diſpu- 
niſhable for waſte, or not anſwerable for waſte committed by him 
upon the eſtate. With us likewiſe, where lands are conveyed To huſ- 
band and wife, in conjunct-fee and liferent, and to the heirs to be 


procreated 


15. One of 
the heirs- 
parceners 
etting a 
part of the 
inheritance, 
how far 
bound to 
bring it into 
hotch- pot. 


16. Lands 
ſettled to 
one, and his 
heirs-male, 
without li- 
miting it to 
thoſe of his 
body, a fee- 
ſimple; what. 
if the king 
make ſuch 
grant. 


17. Tail ge- 
neral and ſpe- 
cial ; tenant 

in tail, after 
poſſibility of 
iſſue, extinct. 


18. The cre- 
ditor who. , 
gets the firſt, 
judgment a- 
gainlt the. 
heir is pre- 

ferable,,. - 


19. Original- 
ly the obli- 

gor's chattels 
and profits of 
his lands on- 
ly ſubject to 

execution for 
his debt, but 


not thelands ; 


why the 
lands de- 
ſcending. to 
the heir ſub-. 
jecteꝗ, 


20. If the 


grantor of a 
ſtatute or re- 
copnizance 
alien patt of 
the lands 
thereafter; 
the heir 
chargeable as 
terre-tenant, 
as to the re- 
ſidue. 


21. More 
debtors in a 


recognizance 


or ſtatute, or 
heirs to ſuch 
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procreated hetwixt them, we eſteem, one of the parties to be fiar, and 
the other liferenter ; and, in caſe of iſſue, they ferve heirs to the 
fiar, and, in default of ſuch iſſue; the other heirs of the fiar inherit 
the lands, and his or her dehts and deeds alone can affect them. The 
huſband is holden. to be fiar ; unleſs circumſtances occur to deter- 


* < 


mine the fee to the wife. 


IT is likewiſe a rule of preference by the law of England, That not 
the creditor who commences his action firſt, but he. who obtains the 
firſt judgment againſt the heir is preferred; becauſe the land is bound 
by the judgment*. But, by our law, no judgment againſt an heir, 


or any other judgment, except a decree of adjudication. of the lands, 


* 


preference, or creates any lien upon the land. 


By the common law of England, where one did ſue on a recogni- 
zance, or judgment for debt or damages, he could not of old have the 
body of the defendant or his lands in execution; but only his goods 
and chattels, by a writ called Fieri facias; or his corns or other pro- 
fits of his lands by a uvari facias; but thereafter perſonal execution, 
by a writ, of Capias ad ſatigfaciendum, was given by ſtatute*. And, 
by another act, the Elegit was given of the moiety of the lands, 
which was the firſt act that ſubjected lands to the execution of a judg- 
ment, or of a recognizance, which is of the nature of a judgment. 
And thereafter, it is provided. by the ſeveral acts introducing ſtatutes, 


merchant, and ſtaple “, That, in virtue of the ſame, all the lands 
which the connuſor, or, perſon acknowledging the ſame, had at the 


day of the connuſance or recognizance, ſhall be Extended, in whoſe 
hands ſoever they afterwards come, either, by feoffment,. or other 
manner. But, in, debt againſt the heir, upon an obligation made by 


his anceſtor, © binding him and his heirs,” the. plaintiff, by the com- 


mon law, has all the lands which deſcend, to him in execution; be- 
cauſe the common law gave no action of debt againſt the heir; and, 
if the creditor could not have execution of the land, his action would 
be fruitleſs, for the goods and chattels of the debtor belong to his ex- 


ecutors and adminiſtrators*, 


Wurkx the perſon that acknowledges a recognizance, or a ſtatute, 
conveys part of his lands thereafter, by either onerous. or gratuitous 
deed, and ſuffers the reſidue of them to deſcend to his heir, if exe- 
cution 1s ſued againſt the heir, he ſhall not have contribution againſt 


the purchaſer, tho, in ſuch caſe, the heir is charged only as terre- 
; tenant, or holder of the land,, and not as heir; for, by the nature 


of a recognizance or, ſtatute, the connuſor, himſelf only is bound, 
and the lands out of which he conſents that the ſum be levied. But 


where the proprietor, or his heir, is called as defender, gives any 


b Weſtm. 2. 
E. 45 F 
© Welſtm.. 2. 


C. 18. 


413 Edw. I. 
de mercat. 
23 H. VIII. 
c. 6. 


Coke 3. 
rep. 12, &c. 


f Coke ibid. 


the heir, in the above caſe, is ſolely ſubjected; becauſe he comes to 


the land without any valuable conſideration, and is underſtood to be 


the ſame perſon with the anceſtor. 


HAR if one bound in a recognizance have two daughters, and dies, 
and they make partition, one alone ſhall not be charged, but: ſhall 
have contribution againſt the other; or if ſome of his lands deſcend 
to his heir on the part of his father, and ſome to his heir on the 1 
0 


« Coke ibid. 
Vin. (heirs) 
245. 


vobſer. B. 1. 
tit. 3. b. 2. 
6 


& Bac, new 
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anceſtor) 24. 
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of the mother, the one alone ſhall not be charged; and if he be, he 
ſhall have contribution from the other. And indeed the ſame rule 
holds among the connuſors themſelves, that there ſhall be an equal 
charge, and the land of one of them only ſhall not be extended; ſo that 
more perſons entring into a recognizance or ſtatute, muſt be all charg- 
ed together, and likewiſe all their heirs together muſt be charged ; or 
if one ſubmits to a charge for the whole, he has contribution from 
the reſt proportionably*. Where one dies leaving different heirs, there 
is a certain rule by our law in diſcuſſing them, ſet forth in the fore- 
going title, unleſs in the obligation benefit of diſcuffion is renounced ; 


which, for moſt part, for the eaſe of the creditor, is done, but 


but that does not prejudice the relief competent among heirs. 


Nor only lands, tenements and hereditaments, but likewiſe leaſ- 
es and ſums due upon wadſets, and all ſecurities upon lands, or iſ- 
ſuing out of them, go to the heirs with us. In this caſe there is a 
diverſity between our law, and the law of England by which leaſes, 
and ſums due upon mortgages, -as chattels real, go to executors and 
adminiſtrators, as was formerly obſerved at large *. 8 


Cod DIT IONSs and covenants real, or ſuch as are annexed to eſtates, 


deſcend to the heir, and he alone ſhall take advantage of them, and 


that whether there are expreſs words in favour of the heir or not; 
for the law, by implication, reſerves the condition to the heir of the 
feoffor, that he may take the ſame advantage that his anceſtor whom 
he repreſents might; and in like manner the heir ſhall be bound by 
all ſuch conditions as run with the land, whether they were annex- 
ed to the eſtate by the feoffor or grantor, or his immediate anceſtor 
or not. The heir is intitled to any real action in right of his anceſ- 
tor, but cannot regularly bring any perſonal action upon grounds that 
were competent to the anceſtor, with whoſe perſonal contracts he 
has nothing to do. If an erroneous judgment was given againſt the 
anceſtor, by which the heir may loſe the lands which it affects, he 
may bring a writ of error, or of attaint in relation thereto “. 


Wär one ſeiſed of lands is diſſeiſed, and the diſſeiſor dies ſeiſ- 


ed, and the lands gained by the diſſeiſor deſcend to his heir; this 


deſcent ſhall toll or take away the entry of the diſſeiſee, and oblige 
him to ſue a writ of entry, fur diſſeiſin, againſt the heir, becauſe the 
freehold is caſt on him. The notions of the law do make this title to 


him, that there may be a perſon in being to do the feudal duties to 


fill the poſſeſſion, and anſwer the actions of all perſons; and there- 


fore the law that gives him this right muſt defend his poſſeſſion a- 


gainſt any other, till it be evicted by judgment, which being the act 


of law, may deſtroy the heir's title. But, in the times of domeſtic 


© Bac, new 
abr.(deſcent) 


36. 41. 


war, ſuch deſcent ſhall not take away entry, for then the diſſeiſee 
would be without all remedy, in the mean time, there being no court 
open wherein to bring his action. | 


THe entry may be preſerved by continual claim, v/z. where a man, 
who hath right and title to enter to land, makes a continual claim 
to them before the perſon die ſeiſed of the ſame. But, in the caſe 
both of entry and claim, he ought to take poſſeſſion where he can; 

Vor. II. 4 L becauſe 
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becauſe it is the change of poſſeſſion that makes the notoriety in both 
caſes; but, if the diſſeiſor menace to hurt him, then the law allows 
him to make his claim as near the lands as he dares to come. If a 
man is diſſeiſed, and the diſſeiſor continues 30 years in poſſeſſion, 
without any claim made by the diſſeiſee, yet if the diſſeiſee at laſt 
make his claim before the death of the diſſeiſor, it ſhall ſecure his 
entry for five years, after ſuch claim made. But, if five years are ſuf- 
fered to elapſe, after the claim made, it will exclude his entry; for, 


by the ſtatute, if the diſſeiſor hath been in poſſeſſion of the lands, 


without the diſſeiſee's entry or continual claim, his dying ſeiſed ſhall 
take away the entry of the diſſeiſee⸗. 


As to infants and femes- covert, their entry is not taken away by 
deſcent upon the heir of the diſſeiſor. But, if a man die ſeiſed of 
fee, his wife priviment enſceint, or with child of a ſon, and a ſtranger 
abates and dies ſeiſed, and afterwards the ſon is born, he is bound by 
the deſcent ; becauſe, at the time of the deſcent, he had no right to 
enter, not being then in eſſe, and, by conſequence, had no wron 
then done him; and the lord had none to avow upon, for the ſervi- 
ces, at the time of the deſcentb. In ſuch caſe our law would ſave 
this infant's right of -entry, in the ſame manner as if he had been 
born before his father's death ; for, as is elſewhere obſerved, a child 
in the womb is holden as already born, in cafes where his own in- 
tereſt is concerned; and he is undoubtedly in eſſe, or in being at the 
time, viz. in the womb... 5 „„ | 


AbIssEISIN is, * where a man enters into any lands or tenements, 
* and his entry is not congeable, and ouſts him who hath the free- 
« hold.” Abatement is, where a ſtranger enters into lands, of which 
* an anceſtor died ſeiſed before the heir has entered.” Intruſion is, 
Where an anceſtor dies ſeiſed of an eſtate of inheritance, expectant 
on an eſtate for life, and then tenant for life dies, and between the 
death of the tenant, and entry of the heir, a ſtranger interpoſes and 
intrudes. In theſe two laſt caſes, there is rather a prevention of the 
heir's entry, than an actual ouſter of his freehold. The rules and 
laws concerning continual claim, and effeds of it, hold as well in 
relation to abaters and intruders, their donees and feoffees, as in re- 
lation to diſſeiſors, their donees and feoffees. But it is ſaid, that the 
above ſtatute of Henry VIII. does not extend to them, ſo that the 
continual claim muſt be made within year and day, to preſerve the 
entry, as was the rule by the former law, even as to diſſeiſors (. 


1 
Geſtio pro hærede, or Behaviour as Heir. 


EHE lawful entry of an heir gives him an active title or right to 
5 the ſubject, and likewiſe infers a paſſive title againſt him, of 
being liable to the predeceſſor's debts, in manner above related. But 
the heir who immixes himſelf with the inheritance, without order 
of law, ſubjects himſelf by ſuch deed to the creditors of the deceaſ- 
ed, by the paſſive title of Geo pro hærede, or Behaviour as heir, tho 
he ſhall never make up any active title or right to the eſtate. Beha- 
| : viour 
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viour as heir, or geſtio pro harede, is derived to us from the civil law, 
where it is deſcribed to be * one's acting, as if he were heir, when he 
« js called by the teſtator, or the law, to the inheritance *.” Among 
the Romans, there was no diverſity between the ſucceſſion in heri- 
table, and that in moveable ſubjects, but the whole promiſcuouſly 
might be given away in teſtament, by one's conſtituting of heirs; or, 
in the caſe of inteſtates, were carried to the heir by a& of the law, 
and ſo the party's intermeddling with the one or the other did ſub- 
jet him. But, as ſuch diſtinction obtains with us, Behaviour as heir 


3 concerns heritage, or things deemed heirſhip, and ſo is in- 


ferred only by the party's intromiſſion, who is apparent heir in the 


ſubject. It conſiſts principally of two branches, 1. Intromiſſion with 
the Heirſhip-moveable of the deceaſed, which, in this view, is ad- 


judged heritable; it is only 2 againſt the heir of line, to 


whom only the heirſhip-moveable belongs. 2. Intromiſſion with 
the rents of the lands, wherein the intromitter is apparent heir. 


INTROMISSION With heirſhip-moveable is an undoubted behaviour, 
when the heir of line draws, and ſeparates it from the reſt of the 
moveables, for that is a direct acting under the character of heir? ; 
but it is likewiſe inferred from the heir's poſſeſſing, without any other 
title, ſuch moveables, out of which heirſhip may be drawn, if the 
poſſeſſion is long continued, and no warrant from a judge is obtained 
for the entry to poſſeſs. An inventary of ſuch goods, out of which 
heirſhip is due, is inſert in the borow-laws, to which reference is 
made in the ſtatute . But to this muſt be added the beſt of ſeveral 
particulars of ſilver-work, and other furniture in uſe by the polite- 


2. With rents 
of lands, 


2. Intromiſh- 
on With heir- 
ſhip-move- 
able. 


neſs or luxury of the preſent times, which were not accuſtomed at 


the date of the old act. This paſlive title is not inferred from the 


heir's poſſeſſing ſuch goods as he got from the deceaſed, in place of 5 


his heirſhip, which he renounced at the time of his getting theſe 
"red for he could not behave as heir to a perſon in life. One's 
behaviour as heir can only take place in ſuch circumſtances as he 
could directly ſerve heir to the party, or renounce being heir to him; 
which cannot poſſibly be till after the anceſtor's death, when the in- 
heritance deſcends, cum hœreditas delata eft*, as the law ſpeaks. - 


ONE may defend himſelf againſt the paſſive title of Behaviour, by 
intromiſſion with heirſhip-moveables: 1. In reſpe& the deceaſed 
could have no heirſhip, as not being baron, prelate or burgeſs. Ba- 
ron is one infeft in lands, tithes or annualrents; and, if he is prov- 
ed to have been once infeff, he is preſumed to continue fo till his 
death; unleſs it is proved that he was denuded ; which is the onl 
meaning of the common maxim, Semel baro ſemper baro. But, tho' 
it 1s proved, that the deceaſed was once a beneficed perſon, or trading 
burgeſs, it will not do, unleſs it is likewiſe proved, that he continu- 
ed ſuch till his death. Every beneficed perſon is intitled to heirſhip, 
tho not a prelate, or one of the bignified clergy e, in the ſame man- 


ner as one infeft in a ſmall tenement, or even in an annualrent, is 
deemed baron to that effect. And, by the fame rule, our ſtipendi- 
ary miniſters, who have the whole allowances appointed for the in- 
cumbents, muſt be eſteemed Prelates, as to the effect of heirſhip ; 
for otherwiſe it might happen, that we ſhould have no clergymen 
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intitled to it, ſince moſt of our miniſters are, and all may be, reduced 


to the ſtate of ſtipendiaries. A ſtipendiary miniſter ſure is equal, 


if not ſuperior in dignity to a trading burgeſs: and the intendment 


of the law ſeems to be, that people of reſpect ſhould have that privi- 


lege, in order that their heirs may be in ſome condition to ſet up a 
family. The heir of an apparent heir of a baron, who had a diſpo- 
ſition to the eſtate, but was a collateral, is not intitled to heirſhip, un- 
leſs the deceaſed died infeft on ſuch diſpoſition*. Nor has an honorary 
burgeſs that privilege, but he muſt, at his death, be an actual tradin 

burgeſs. But, to be ſure, one that is a burgeſs, and gild-brother, by 
his admiflion, is intitled to it, ſince thereby he has all the privileges 


of the burgh, in the ſame manner, as if he were an actual merchant; 


whereas, an honorary burgeſs has nothing but the bare name and 
title, without any benefit by his nominal burgerſhip®. I ſhall add no 
farther to what I have faid on this head elſewhere ©, 


Tux difference between this paſſive title, and vicious intromiſſion, 


is, that the poſſeſſing and uſing ſuch ſubjects for a long time, as are 


deemed heirſhip-moveable, tho' without diſpoſal of them, is con- 
ſtrued a Behaviour, which is founded on the preſumed intent of the 
party; or animus gerendi. For, as Ulpian expreſſes it, Pro herede 
gerere, non tam facti quam animi eft * ; whereas, vicious intromiſſion 
requires an actual diſpoſal of the things, that paſſive title being in- 


ferred only from the preſumed embezzlement, and in this reſpect it 


imports, whether the deceaſed was intitled to heirſhip or not *, 


ANoTHER defence againſt this paſſive title, as well as againſt vi- 
cious intromiſſion, is, That the deceaſed could have no heirſhip, as 


That he died rebel, i. e. an outlaw, or regiſtred at the horn, and that 
his eſcheat was declared before the intromiſſion, at leaſt before the 


intenting the purſuit: or, if the gift is taken to the intromitter him- 
ſelf; or the donatary, from whom he has right, is in poſſeſſion, it 
will defend without declarator, which is not needful, when one at- 


_ tains poſſeſſion without it . And, doubtleſs, the deceaſed's being 


attainted of any capital crime will have the ſame effect, for thereby 
all his moveables are forfeited to the crown. 


In like manner, this paſſive title, as that of vicious intromiſſion, is 
excluded, if there is an univerſal executor confirmed qua neareſt of 
kin, and the goods in queſtion given up in the inventary, before the 


purſuer commenced his action; for, tho the heir might hinder the 


confirmation, by claiming the heirſhip, yet his very ſuffering them 
to be confirmed with the other goods, ſufficiently excludes behavi- 
our. - But, as it is provided, that the confirmation of an executor- 
creditor cannot defend againſt vicious intromiſſion, ſo, it would ſeem, 
that it ſhould not againſt Behaviour, unleſs, in terms of the ſtatute e, 
the intromitter had a warrant from the executor ; or, at leaſt, it 
muſt infer vicious intromiſſion, which is equivalent. | 


IT is likewiſe, in the laſt place, a good defence againſt behaviour, 


by intromiſſion with heirſhip, That the heir had warrant to poſſeſs 
the goods from the proper judge, in conſequence whereof he inyen- 
taried them; but, if he poſſeſſes others not inventaried, of conſider- 
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able value, it why profane behaviour. However it would ſeem, that un- 
leſs they were dalgſe omitted or embezzeled, the ſimple poſſeſſion of 


things not inventoried, ſhould not infer behaviour; becauſe the animus, 


or party's intent there, was not to behave. 


THE other principal branch of behaviour, and which is common 
to all heirs, is Their intromiſſion with the rents of the lands wherein 
they are apparent heirs to the deceaſed. This, by the late act, is 


extended to all intermeddling with the rents, or poſſeſſing the eſtate by 


any other title than as higheſt bidder at a public roup before the lords 


of ſeſſion, as I obſerved in the preceeding title. 


| Ip ſuch titles are purchaſed by the heir in the predeceſſor's life, as 
intirely denuded him of the right to the eſtate, and that thereon poſ- 


ſeſſion was attained, it ſeems impoſſible, that the party continuing 


to poſſeſs, in virtue of them, can ſubject him to a paſſive title by this 
ſtatute; becauſe it mentions only the caſe, Where the heir could have 
entered heir to the predeceſſor in the eſtate, which neceſſarily ſup- 
poſes, that the predeceſſor was not denuded at his death; and indeed, 


in that caſe, it is no longer the predeceſſor's eſtate, but the pur- 
chaſer's. . | 


IT is true, where the apparent heir, in his predeceſſor's time, ac- 
quires diligences affecting the eſtate, and poſſeſſes in virtue thereof, 
after his death, the ſtatute will take place againſt him; tor {till it was 
the anceſtor's eſtate, and the I a in poſſeſſion at his death : 


in this ſenſe only I can underſtand the deciſions on this act to this 


purpoſe v. It is quite otherwiſe, when the aneceſtor is intirely de- 


| nuded of both right and poſſeſſion ; for, if the acquiſition is for o- 


nerous cauſes, even prior creditors cannot affect the purchaſer; but, 
if it was gratuitous, the paſſive title of Succeſſor titulo lucrativo poſt con- 
tractum debitum, only can take place, of which in the next title. 


Nor only will the heir's poſſeſſing the predeceſſor's eſtate, in vir- 


tue of titles acquired, as above, . ſubje& him to this paſſive title; but 


likewiſe his concurring in the ſale of any part of it, with thoſe who 


had rights and diligences upon it, will infer the behaviour againſt 


him, introduced by this ſtatute, if it appear, or is preſumed, that 
part of the price was applied to his behoof*. This will be ſtill clear- 
er, if he becomes expreſsly bound in the warrandice, for then he is 
in effect the ſeller himſelf. - But where the eſtate is provided to heirs- 
male, the heir of line's getting a gratification from the heir-male, for 
renouncing all pretenſions; or doing any deed, whereby no right is 
communicated or aliened, which could have been affected by the 
creditors, will not infer behaviour ; becauſe, neither was the an- 
ceſtor's eſtate deſcendable to the lineal heir, and conſequently, his 
directly poſſeſſing the ſame could not have inferred behaviour; nor 
was any right tranſmitted, whereout the creditors could have operat- 
ed their payments. The rule in ſuch caſe laid down is, That the 
5 muſt not only have the name, but the right of an heir, when 

e intermeddles Pro herede geri dicendum eft, quotiens quis accipit quod 
citra nomen, et jus haredis accipere non poterat *, 
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11. What if 
the eſtate is 
poſſeſſed by 
adjudgers. 


12. A roup, 
at the ſuit of 
the apparent 
heir, of the 

predeceſſor's 
eſtate, before 


the court of 


{cllion, 


13. What title 
required to 
the heir, as 
to the over- 
plus of the 


price, 


14. On whoſe 
expence ſuch 
action carri- 
ed on. 


IS. The ap- 
parent heir's 
poſſeſſing on 
rights ac- 


Auixed, either 


in his own 
name, or in 
the name of 
one to whom 
he is likewiſe 
apparent 
heir, a beha- 
viour, but 


probable ig- 


norance ex- 
euſes him. 


Bur if the apparent heir ſuffer the eſtate to be poſſeſſed by adjudg- 
ers, for his own, or any other perſon's debt whom he repreſents, it 
will infer behaviour '; that being the ſame thing as if he poſſeſſed it 
directly himſelf, ſince it is poſſeſſed on his account: but his purging 
the eſtate of theſe debts will exoner him. 


By the foreſaid late ſtatute, the apparent heir is allowed to bring 
the predeceſſor's eſtate to a roup before the court of ſeſſion, whether 
it was bankrupt or not. This was juſt and neceſſary, ſince, in the 
preceeding part of the act, it was declared, . That the heir's 5 
« ing the eſtate, otherwiſe than as the higheſt offerer at a public roup 
« before the lords, ſhould ſubject him to the paſſive title of behavi- 
« our.” In this caſe the ranking of the creditors need not preceed 
the ſale ; (as in other caſes it wy: b) becauſe it was proper not to de- 
lay the finiſhing the ſale, that fo the creditors might forthwith know 
how far they could expect payment, and likewiſe the heir, whether 
he ſhould have any reverſion. 


Wax the heir, in ſuch caſe, is purchaſer himſelf, if the price 


exceeds the debts, he retains it, and is anſwerable to the creditors 
for the ſame, to the extent of their debts, and the overplus is his own, 
and his infeftment on the decree of fale is in place of an entry. But 
if a ſtranger purchaſe, then it may be doubted, If the overplus of the 
price can be received by the heir, unleſs he make up a title to it, at 
leaſt by a general ſervice ; but that were to involve him in a repre- 
preſentation of the anceſtor, which it was the intent of the ſtatute to 
avoid; and ſince he has a title to purſue a ſale, he muſt be intitled 
to receive the price, or remains of it. | 


Ix, in the event of ſuch action, there is any reverſion of the price 


after payment of the debts of the deceaſed, the heir muſt thereout 
defray the expence of the ſuit. But if there is no overplus of the price, 
the expence mult be proportioned among the creditors as they draw 
of the price: the heir, in ſuch caſe, is only as negotiorum geſtor, ma- 
nager for them, to procure the more ready payment of their debts, 


ſo far as the price of the eſtate ſhall go; and it were unreaſonable 
that he ſhould be a loſer in that reſpe&t*. 


FORMERLY, to obviate the fraud of apparent heirs, rights acquir- 
ed by them, or confidents for their behoof, to expired appriſings or 
adjudications, or which became expired in their perſons, were de- 
clared redeemable within 10 years after their putting (which muſt 
be underſtood after the right's becoming public by infeftment or poſ- 
ſeſſion) for the ſums truly paid for them *; and if the acquiſition was 
gratuitous for the ſums contained in ſuch appriſings ps rain 
But, as a farther check to ſuch frauds, it is provided by the ſtatute 
1695, above referred to, that © where rights, or diligences affecting 
the predeceſſor's eſtate, are found ſettled in the perſon of ſuch near 
ce relation, to whom the appearand heir may likewiſe ſucceed as heir, 
* his poſſeſſing in virtue of thoſe rights fhall not only be a paſſive 
ce title, but likewiſe theſe rights ſhall only be ſuſtained to exclude 
* the predeceſſor's creditors, ſo far as can be inſtructed that money 
vas paid for them.” Before this ſtatute apparent heirs found ma- 


* 


P. deciſ. 
Nevay. 


b Regulati- 
ons 1695. 
$ 26. 


© Feb, 3. 
1738. Ni- 
colſon. 


4 p. 1661. 
c. 62. 
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* July 12. 
1671, Gairns. 


d June 20. 
1670. Elies. 


© Jan, 26. 
1628. com- 
miſſar of 


Dunkeld. 


f Dirlt. dec. 
223. 


* Hume de- 
cif. 7. 


to whom he made ſuch 


Tux apparent heir's proponing, and ſuccumbing in a 


Nor will one's objecting a defect to the purſuer's title ſubje& him; 


Tir. VI. Geſtio pro harede, or Behaviour as Heir. 37 


ny devices to ſcreen themſelves from the paſſive title of behaviour; 
for any ſingular title was ſufficient, and many of them were ſimulate, 
and this gave occaſion to the ſtatute: but ſtill if the apparent heir 
was in probable ignorance of the ſubject's having belonged to the de- 
ceaſed, he is ſafe. For example, the ſon poſſeſſes the eſtate as heir to 
his mother, in whoſe perſon he had probable ground to believe the 
right of fee ſubliſted, it will ſave him from an univerſal paſſive title, 
as repreſenting his father, in whoſe perſon the fee is afterwards 
found to have been lodged. This may frequently happen in rights 
provided To husband and wife in conjunct fee and liferent *, where it 
is ſometimes moſt doubtful which is fiar. 


Tnosx are the principal grounds whence, by our law, behaviour 
as heir is inferred; but there are likewiſe other deeds which will 
ſubject the apparent heir to it, As one's intermeddling with his anceſ- 
tor's writings, without warrant from a judge: or with his charter- 
cheft; for that containing the whole rights of the lands, and per- 
haps retired bonds or ce the apparent heir's taking poſſeſ- 
ſion of it without warrant, moſt juſtly ſubjects him *, Thus likewiſe, 
if one takes payment of a bond falling to him as apparent heir; or 
enters to poſſeſs lands of which the deceaſed had a current tack, and 
in poſſeſſion whereof he died, it is a direct behaviour; for it is own- 
ing the anceſtor's right, and taking the benefit of it. The heir may 
ſeem to own a repreſentation, by making payment of any one debt 
due by the deceaſed ; but it will not ſubject him in a behaviour with 
reſpect to the other creditors, who thereby ſuſtain no damage, but 

aer have benefit, the debtor's. eſtate bein $ ſo far disburthened, 
and the fund of their payment thereby enlarged ; and being a volun- 
tary act, to which the heir was under no obligation to the creditor 
payment, it can raiſe none in favour of 


the reſt, 


IT would ſeem, that partial payment of part of a debt due by the 
anceſtor, cannot ſubject the heir to the ſame as to the reſidue; for 
being made either erroneouſly, or from ſome peculiar motive in fa- 
vour of that creditor, he may ſtop ſhort when he diſcovers his error, 
or changes his mind; but I conceive he could not recover back 
what is paid, fince the creditor got ſo far payment, with the party's 
conſent, of a juſt debt, Et repetitio nulla eft, ab eo qui ſuum recepit *, 


emptory 


defence, when anceſtor, 


purſued at the inſtance of a creditor of t 


founded upon any right or intereſt that was competent to the deceaſed, 


ſubje&s him in the paſſive title to the purſuer ; but ſuch procedure 
will not fix him in a behaviour as to the other creditors, if he had no 
unwarrantable intromiſſion with the deceaſed's writings*; in the ſame 
manner as was formerly obſerved of his not renouncing upon a charge 
to enter heir at the ſuit of one creditor, that it will have no effect in 
favour of the reſt, Nor will his founding on a writing granted to the 
anceſtor, in relation to the heritage, by way of proof of his allegati- 


on, make him liable to the purſuer, and much lefs to the other cre- 


ditors on this paſſive title, unleſs he poſſeſs by virtue of ſuch right 8. 


but 


16. Intromiſ⸗ 
ſion with the 
deceaſed's 
writings, 
without a ' 
warrant or 
inventary 
before a 
jndge, infers 
behaviour, 
but payment 
of any of his 
debts, will 
not infer it 
in favour of 
others. 


17. Does pay - 
ment of part 
of a debt 
ſubject the 
heir to the 
reſidue. 


18. The heir's 
founding a 
defence on 
e 

nted to 
— anceſtor, 
will not ſub- 
ject him to 
other credi- 
tors. 
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but he cannot propone preſcription againſt the purſuer's debt, without 
owning the paſlive titles, that being a peremptory defence, and may 
involve the party in a proof of interruption “. | 


19. Inchoat Ty like manner, any inchoat act of the heir, which only eviden- 
peers in ces That he intended to repreſent the anceſtor, will not ſubject him, 
to effect, in- if he did not complete it: thus, his making revocation of all deeds 
fers not be- granted by the predeceſſor, who died in his minority, or within his 


— quadriennium utile, on the head of minority and leſion, will not infer 


behaviour as heir to ſuch minor; for the revocation was uſeleſs, and 


is only ſometimes done as preparatory to a reduction, but which ma 
proceed without it. Nor will his taking out brieves for ſerving himſelf 
heir fix him in a repreſentation ; becauſe it only ſhews his intention, 
— which he may alter at pleaſure, before an actual ſervice b. And, for the 
5 like reaſon, the apparent heir's cauſing adjudge the predeceſſor's e- 
ſtate from himſelf upon his own bond, either for his own behoof, 
or for the receiver's uſe, will not infer behaviour, unleſs he or the 
adjudger attain poſſeſſion in virtue of ſuch diligence ; fo that an actu- 
al intromifſion with the predeceſſor's eſtate, in this caſe, is neceſſary 
to infer againſt the heir a repreſentation by behaviour. But his diſ- 
poning the eſtate is a direct behaviour, whether he or the diſponee 
attained poſſeſſion or not, as was obſerved in the preceeding title. 


20. The buf T husband's poſſeſſion of the eſtate, in which his wife is appa- 
band's pol- 5 | * „ . « | 0 f - - 
ſeſſion, or the Tent heir, will not infer behaviour againſt the wife as heir to her pre- 


tutor's, in- deceſſor, but only ſubject himſelf to the value of his intromiffions<, 


Feb. 11, 
1713. Lun- 
die. June 23. 
1715. Farret. 
Dalr. Dec. 
10. 1694. 
Arbuthnot. 


b June 28. 
1670. Eleis. 


e Fount. Jan. 


3 a Nor will behaviour be inferred againſt a pupil, from the tutor's doing W | 
gainſt the any of thoſe deeds, which otherwiſe would be ſufficient if done by the Decem. 17. 
wife or the Prey himſelf, unleſs the pupil, after his majority, take the benefit 73. Hume. 
Pupil. f them 4. And for the like reaſon, one will not be ſubjected to this 4 Nov. 30. 
paſſive title by the intromiſſion of a factor, in virtue of a general com- 1665. Boyd. 
miſſion ; for that will not be deemed to comprehend ſuch actings; 
but if the conſtituent approve ſuch intromiſſion, it will ſubject him; 
ratihabition being equivalent to an expreſs mandate, by the maxim, 
Ratihabitio mandato aquiparatur *, By e L. 60. ff. 


e Tux apparent heir's ratification of a death-bed deed, alienating the 
le neir S ra- 
tifying a oh 5 . 

death-bed able conſideration for doing it; becauſe the reduction of ſuch deed, 


difpoltion on the head of death-bed, is a peculiar priviledge of the heir, which 
viou. be may uſe or not, as he pleaſes, in the ſame manner as he might 
abſtain from repreſenting the deceaſed, even tho' no ſuch diſpoſition 
had been granted; but the creditors may reduce the deed on the act 


eſtate, will not infer behaviour againſt him, even tho' he get a valu- 


de reg. juris. 


f Arg. July 
19. 1676. 
-Nevay. 


1621, or any other ground competent to them as creditors, and ſo 


affect the ſubject, as accords of the law. 


22. Behavi THE effect of behaviour as heir is, that it ſubjects the behaver 
our, unleſs to all the debts of the deceaſed ; but if it is not eſtabliſhed againſt him 


eſtabliſhed . 2 4 : : . : 
by ſentence, in his own time, his heir will not be thereby liable to the paſſive 


—— title; for theſe diſorderly immixtions with the anceſtor's inheritance, 
teltation a- 


oainſt the Japiunt naturam delicti, have the reſemblance of a delinquency, and 


, 


behaver, not jars ſomewhat of the nature of it, and are evidently penal, and 
0 


1 cannot paſs upon heirs, unleſs, at leaſt, litiſconteſtation had been 
heir, ge: : | made 


Feb. 15. 
1634. Orr. 


D Arg. P. 
1695. c. 24. 


L. 20. 51. 
ff. de acqu. 


vel. omit. 


hæred. 


d Harcus 
(heirs) Feb. 
2. 1682. 
Bonar. 

*B., i tte 3+ 


Coke 1. 
inſt. 18. 
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made againſt the behaver in his own life, as in the caſe of delicts; 
which alſo holds in vicious intromiſſion. But, at the ſame time, as 
other penal actions, both are good againſt the repreſentatives, to the 
extent of the deceaſed's intermeddling. 


IT would ſeem plain, that behaviour as heir can put one in no 
worſe caſe, with ww ect to his relief, than an actual ſervice; and there- 
fore, if one 1s varied on this paſſive title, who is only liable after 
diſcuſſing other heirs, he may propone that defence; or if he omits 
it, he cannot be obliged to pay without an aſſignment, for his relief 
againſt the heirs primarily liable, or executors. e 


He1Ks-portioners, all behaving, are liable to the debts, in the ſame 
manner as if they were ſerved :; but if the eſtate is provided to one 
of them, ſhe only is apparent heir therein, and ſo only liable to this 
paſſive title of behaviour as heir. But the reſt may behave by intro- 
miſſion with heirſhip moveable, in which caſe they may be ſubjected 


in payment, and are liable to relieve each other according to the emo- 


lument of the ſucceſſion devolving on them, or intermeddled with. 


In moſt caſes concerning behaviour as heir, the animus, or deſign 
of the party, is chiefly to be regarded, as above. Hence, if the ap- 
parent heir has intromiſſion for preſervation of the things only, it will 
not be inferred; or if he diſpoſe of things that ſhould otherwiſe pe- 
riſh, and it appear he did it only with that view, he will not be ſub- 
jected to this paſſive title *; or if he do an act of humanity, it will 
not be effectual to ſubje& him, as by taking care of burying the de- 
ceaſed; tho by the civil law in ſuch caſes, the ſui hæredes, or children 
unforisfamiliated, behoved to proteſt that they did thoſe acts, not as 
heirs, but on the above account © The heir's uſing the title of ho- 
nour that belonged to the anceſtor, will not infer us Zoe ; becauſe 
it is only in virtue of the patent whereby the title is conferred, not 
only upon the receiver, but likewiſe is a grant to his heirs, without 
regard to their repreſenting him, that he enjoys it. Nor is a title of 
honour a thing in commerce, and the heir's uſing it does no prejudice 
to the creditors 4, as I had occaſion to obſerve in another place. 


As to the queſtion, how far an heir's founding upon the deceaſ- 
ed's titles, to qualify himſelf for voting in the election of a member 
of parliament, will. infer behaviour, it would ſeem certain that it 
will; ſince he cannot get himſelf inrolled among the electors, with- 
out making uſe of the anceſtor's writings for that purpoſe, and it is 
a privilege competent only to him as heir to his predeceſſor. 


Obſervations on the Law of England, in relation to the Premiſes. 


By the law of England, there can be no place for this remedy ; 
becauſe the heir, by taking poſſeſſion of the lands and tenements of 
the anceſtor, is thereby veſt and ſeiſed therein, that being an entry 
thereto. The heir's taking poſſeſſion of the heir-looms (as heirſhip- 
moveable may. be called) can have no other effect than to ſubject 
him to the value. And an heir being only liable according to the 


aſſets or heritable ſubjects deſcending to him, there can be no place 
Vor. II. 5 B for 


23. The be; 


haver has 
ſuch relief a- 
gainſt the o- 
ther repre- 
ſentatives, as 
if he were 


ſerved. 


24. The caſe 


of heirs · por- 


tioners as to 


this paſſive 


title. 


25. The 
heir's neceſ- 
ſary intro- 


miſſion for 


preſervation, 
or his per- 
forming acts 
of humanity, 
or uſing the 
deceaſed's * 
title of ho- 
nour, infer 
not behavi- 
Our, 


26. The 
heir's found- 
ing upon his 
predeceſſor's 
rights, as a 
qualification 
to vote in the 
election of a 
member of 
arliament, 
infers beha- 
viour, 
1. No place 
for this paſ- 
ſive title in 
the law of 
England. 
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for any penal paſſive title; the intent of which only is to hold the 
heir, by his turtious deeds, in the ſame caſe as if he was entered. 


TIT. VIL 
Lucrative Succeſſor. 


1. The paſ- OR the benefit of creditors, this paſſive title (as all the reſt) is in- 
5 2 troduced againſt one that is a Preſumptive heir, Alioqui ſucceſſurus, 
icrative ſuc- . A k ; 

cn that his accepting a gratuitous right from the anceſtor to his eſtate, or 

part of it, ſubjects him to all the predeceſſor's creditors, whoſe debts 
were contracted before. granting the right: hence he is termed Lu- 
crative Succeſſor, or Succeſſor titulo lucrativo poſt contractum debitum; 
and he is ſaid to be heir Præceptione hœreditatis, i. e. by enjoying the 
inheritance, or part of it before-hand, or before his predeceſſor's 
death, which puts him in the ſame caſe with reſpect to prior credi- 
l tors, as if he had ſucceeded to it after his father's death. But ſtran- 

it gers, acquiring gratuitouſly parts of the debtor's eſtate, are only li- 
il able in valorem to the granter's creditors, by the a& 1621, if he was 
then inſolvent. The law preſumes, that one who is alioqui ſucceſſurus, 
i. e. preſumptive heir, by neceſſary courſe of nature, king a gratu- 
itous right to the whole, or part of the eſtate, does it with an honeſt 

and fair deſign, to repreſent the granter as to all his prior creditors; 
and therefore, as to « Sa makes it a paſſive title after the granter's 
death, | | | 


2. The gra · THE gratuitous right is likewiſe reducible on the act 1621, if 
ruitous right the granter became thereby inſolvent ; and this is the only remedy 
ikewiſe re- , 3 

ducible on the creditors have while the granter is in life, whether againſt ſtran- 
wy ply I, gers, or n heir; for it were abſurd to purſue one upon 
2 bow re. the paſſive Titles, as repreſenting a perſon till in lite, Viventis nulla 
medy in the h@reditas. Wherefore, tho' the acceptance of ſuch right founds the 
granter'sliſe. paſſive title, yet it cannot be effectual till the granter's death, from 


the nature of the thing. 
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3. What if IF one take a right originally in his eldeſt ſon's favour, this paſſive 
me right 1s title cannot be competent, for the ſon cannot be ſucceſſor to his fa- 

gi- | , Pop e eat , x 

nally in the ther in the right which was never in him. But the prior creditors 

2 7 oy may infiſt in a declarator, on the a& 1621, that the right was pur- 

' chaſed by the father's money, and in defraud of them; and, if the 

diſponee was then an infant, or under age, the preſumption is, that 

it was ſo acquired, and will burthen the diſponee to inſtruct the con- 

trary, v/2. that it was purchaſed with his own money, left to him, 


perhaps, by a friend, and committed to his father's management. 


—— — . ͤZ6 er — 
— — —— + 
— — — — — — 

my 


— — — : r= 
* 1 4 * 
— — — — — 2 
7 . —— 
nt — — — 
a bs 
an. a 
_ — —Z2Dꝛ— —— 


— _ — — = 
— —— — — 
— 


—— — 
——— 


— — MX RR — 
< ——— ens 
— A ˖— 2 — 
— > — 
— — 5 


4. The di-. Tur perſon to whom the gratuitous rights are granted muſt be, 
ponee s being Aliogui ſucceſſurus, neceſſarily intitled to ſucceed, by the courſe. of 
hor kat law ; and therefore one's eldeſt ſon is always veſted with this charac- 
underſtood, ter. But a brother, or other collateral, is never eſteemed, on this paſ- 
_ ale ol ſive title, Alioqui ſucceſſurus, or a perſon that would otherwiſe inhe- 
Reemed fach, Tit, tho the granter had no children at the time; becauſe ſtill he 
might have them; nor is one preſumed fraudulently to alienate in 
favour of collaterals * The eldeſt grandſon, by:the eldeſt ſon, is Pere. 22: 


ſubje & I 67 4. Seton. 


* Feb. 23. 
ton. 


d Feb. 15. 
1624. Orr. 


* July 23. 
1678, Fergu- 
ſon, | 


4 Feb. 23. 
1637. Ligh- 
ton. 


© Nov. 29. 
1678. Hig- 
gens. Nov. 
21. 1705. 
Gilleſpie. 
D. deciſ. 
Higgens. 


Arg. July 22. 


1724. Dou- 
glas. Hume 
deciſ. 51, 

2 pPirl. deciſ. 


130. id. deciſ. 


377. 


Tit. VII. Lucrative Succeſſor. 


ſubject to this paſſive title, by accepting gratuitous rights; becauſe, 
by the courſe of ſucceſſion, he is to inherit, tho not immediately, 
(as father being in life) and there is the ſame reaſon for ſuſtaining 
it againſt ſuch grandchild, as againſt his father; and indeed both are 
liable, if the one gets the liferent, and the other the fee :. It may 
be doubted, if ſuch rights made to daughters, by one who has no 
ſons, will ſubject them as lucrative ſucceſſors; and tho it may ſeem, 
that they cannot be liable in this paſſive title, becauſe one may ſtill 
have ſons, yet, if the granter die without ſons, the daughters, ac- 
cepting ſuch diſpoſition, will be liable 
ed, that the father, at making of the ſettlement, reſolved to be 
repreſented by ſuch daughter. And this is conſonant to precedents?, 
widen one of more daughters, in ſuch caſe, was ſubjected by the 
court ”; ſeſſion to the whole debt upon this paſſive title, ſhe having 
accepted a right to the whole eſtate. ee 


Tas paſſive title is only introduced in favour of creditors, prior to 
the diſpoſition or obligement to diſpone the property; for, if they 
are — to ſuch ligation, tho' prior to the diſpoſition and infeft- 
ment, which is only a completing the title, they cannot have benefit 
thereby®. And truly an inhibition, in that caſe, would not be effec- 
tual, unleſs uſed prior to the obligement to diſpone. If the debt 
is contracted after the diſpoſition, or obligation to diſpone, tho' prior 
to the ſeiſin, it will not regularly ſubject the diſponee on this paſſive 
title; but ſometimes it will, as after- mentioned. 


Tux deed that infers this repreſentation muſt, from the very na- 
ture of it, be Lucrative; nor, in ſuch caſe, will a prior proviſion of 
a land- eſtate, in favour of the heir of the marriage, ſupport the deed, 
granted to him in implement of it, from falling under that character; 
for he is aliagui ſucceſſurus, as heir of proviſion in the ſubject after 
diſponede. But, if there was a determinate time for infefting the 
eldeſt ſon of the marriage in the fee of the eſtate, the ſubſequent in- 
feftment, in performance of ſuch obligation, would not infer this 
paſſive title f, 


Ir the right is partly onerous, and partly gratuitous, the court fre- 
quently ſubjects the receiver only in valorem, viz. ſo far as it is gra- 


tuitous*, But the recital, in this caſe, being between conjunct per- 
The undertaking bonds 
of proviſion to the younger children, delivered after contracting the 


ſons, will not inſtru& the onerous cauſe. 


creditors debts, will not be a ſufficient inſtruction of oneroſity; be- 
cauſe the creditors are preferable to the children. But, if payment 
was made, bona fide, to the children, of theſe proviſions, before the diſ- 
ponee was interpelled by the creditors ſuit, it will defend him, re- 
ſerving to the creditors their recovering the fame from the children, 
as they beſt can. 


A GRATUITOUS right of any heritable ſubject, to which the re- 
ceiver would have neceſſarily ſucceeded, infers the paſſive title, as 
above : whence it follows, that a right to a ſubject provided to heirs- 


male, .or of tailie, granted to the heir of line, perhaps a daughter, 


will not infer it, for ſhe is not alioqui ſucceſſura in the ſame. 


By 


375 


praceptione ; for it is preſum- 


5. The deeds 
muſt be prior 
to the diſpo- 
ſition,oreven 
obligement 
to diſpone. 


6. How far 
diſpoſitions 
granted to 
heirs of pro- 
viſion, in im- 
plement of 
their provi- 
ſions, infer 
this paſſive 
title. 


7. What if 
the right is 
partly one- 
rous, and 
artly gratu- 
itous, or if 
the ſubject 
diſponed was 
provided to 
other heirs 


than the diſ- 


ponee. 
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8. Such ſuc- 
ceſſor hath 

relief againſt 
the executor 
as to move- 


able debts. 


9. This paſ- 
ſive title 
tranſmiſſable 
againſt the 
heir of the 
lucrative 


ſucceſſor, be- 


cCauſe not 


deemed pe- 
nal. 8 


376 An Inſtitute of the Laws of ScorLAN D. Book III. 


By intendment of law, a ſucceſſor fitulo lucratiuo is liable to the 

rior debts, in the ſame manner as he would, if he had entered heir 
in the ſubject, as above. Hence, tho ſuch right, made to the heir 
of line, will ſubject him to the creditors, yet he is intitled to his re- 
lief, againſt the executors, as to moveable debts. 


Tur paſſive title of Behaviour, unleſs conſtituted againſt the be- 
haver, or at leaſt litiſconteſtated with him, will not affect his heir 


beyond the value; becauſe it is truly penal, as I formerly obſerved. 


But this of lucrative ſucceſſor is not properly penal: for the heir is 
preſumed to know the condition of the eſtate, before he accepts a 
right to any part of it, and ſo it is frequently beneficial; and, being 
Praceptio hareditatis, giving an active, as well as inferring a paſſive 
title, it paſſes againſt heirs, tho' not conſtituted by decree or litiſcon- 
teſtation, againſt the deceaſed receiver of the right, in the ſame man- 
ner, as if the receiver had been heir ſerved . And, for the ſame rea- 


| ſon, if the diſponee die before the diſponer, the heir that makes up 


10.1f the diſ- 
poſition is 
kept latent, 
how far the 


creditors, 


contracting 
after it, in- 
titled to the 
benefit of the 


paſſive title. 


1. This does 
not obtain in 
the law of 


England; 


heres Aſtra- 
rius, who. 


a title to the diſpoſition, and ſo poſſeſſes the eſtate, is liable to the 


diſponer's debts præceptioneb. It is upon the ſame principle, that a 
tutor's accepting of a diſpoſition, in behalf of the pupil, will ſubject 


the pupil; for, if the pupil is leaſed, he may, at his majority, free 
himſelf, by renouncing the deed, and likewife ſue the tutor for da- 
mages incurred in the mean time, by ſo involving him. 


Tno' it hath been above obſerved, on this paſſive title, that the 
debts to which it ſubjects one muſt be prior to the diſpoſition, or ob- 


ligement to * e the eſtate, and that it is not ſufficient they be 


prior to the infeftment in the perſon of the diſponee; yet, as the caſe 


Hume deciſ. 
59. 


b Dalr. Jan, 


24. 1717. 
Henderſon. 


is between moſt conjunct perſons, therefore, unleſs the diſponee is 


infeft, or in poſſeſſion of the ſubjects, the creditors contracting, af- 
ter the date of the latent diſpoſition, will be in ſafety; for other wiſe 
none could be ſecure againſt frauds, by ſuch perſonal deeds, perhaps 
kept latent of purpoſe to enſnare creditors. In this ſenſe only I can 
take our lawiers, in laying it down as a rule, That this paſſive title 
ſecures only creditors whoſe debts are prior to the granting of the 
diſpoſition, but not ſuch as are after the diſpoſition, tho' prior to the 
infeftment thereon ©; and to judge otherwiſe were to unſecure our 
records, and make way for committing of frauds. | 


Obſervations on the Law of England, in relation to the Premiſes. 


Stair hic $6. 
Mackenzie, 
b. 3 . tit. 8. * 


Pr 9: 


THE foregoing paſlive title does not obtain in the law of England, 


ſo far as I can find. Indeed, in the old Engliſh law-books, there is 
mention made of heres Afrarius, from aſtre, the hearth of a houſe. 
This takes place, where the anceſtor, by. conveyance, ſets the heir 
apparent and his family in a houſe or living, in his own lifetime, 
which the party was underſtood to hold as heir *. But, tho' old 
Bracton mentions ſuch kind of heir in his time, yet, from lord Coke, 
it would ſeem, that the ſame had gone into diſuſe, for he ſpeaks. of 
it as a matter of antiquity * This, in ſome meaſure, reſembled our 


_ caſe; we call it ſometimes Præceptio hereditatis, for it is as an antici- 


pation of the ſucceſſion, with reſpect to the lands ſo conveyed. 


1 


« Bract. lib. 
2. 60. 85. 


b Coke 1. 
inſt. 8. 


* Reg. maj. 
lib. 2. c. 38. 


bP. 1584. 
c. 133. 


© Cap. 17. 
ext. de teſt. 
Tit. inſt. de 
teltam, 


© Dalr. Nov. 
4. 1704. Bu- 
chan. 


called Executory; becauſe th 


revocable till the laſt moment of life. 


Tir. VIII. Teſtaments, Dead's Part, &c. 377 
| T I T. vm. 

Executors. 
SECTION I. Teflaments, Dead's Part, the Wife's Share, and Legitim. 


LL the moveables one has at his death, (except the heirſhip- 
moveable, allowed to the heir for ſetting up his family) are 
are ſtated in the perſon of another, 
by executing the teſtament of the deceaſed, either teſtamentary or 
datife, He to whom the office is committed by the deceaſed, or b 
the law, is called Executor, becauſe it is his buſineſs to execute the 
teſtament. This implies both an office and ſucceſſion; but the ſuc- 
ceſſion is often Fiduciary, in a great meaſure: for an executor, unleſs 
he has a proper intereſt in the ſubject, is bound to account to them 
who have, for the contents of the inventory, in manner after mention- 
ed, and is liable to diligence. Succeſſion therefore in moveables is 
either teſtamentary, by the will of the deceaſed; or from the inteſtate, 
by the proviſion of law. In the firſt, the executors execute the will 
of the deceaſed, and in the ſecond the will of the law. And even, b 
our ancient uſage, the next of kin to the deceaſed, in default of his 
nomination, in the ſame manner, as at this day, were executors to 
him*. Executors nominate can only be appointed in a teſtament, 


and the nomination of executors properly conſtitutes the Teſtament, 


they being heirs in moveables; and, in a proper ſenſe, a teſtament is, 
by the civil law, the nomination of heirs,” which extended to all 


one's eſtate, heritable or moveable : but with us can only be as to 
moveables. 


A TESTAMENT is likewiſe termed a Laſt-will, becauſe the laſt- 
will of the deceaſed always prevails, teſtaments being ambulatory or 
With us it is © one's will, ap- 
« pointing ſucceſſors in his moveable effects, after his own death.” 
It has a common ſtile. But any words capable to ſhew the deceaſed's 
mind are ſufficient, provided executors be thereby appointed. It muſt 
be in writing, with the ordinary ſolemnities of other writings; except 
that one notary, or the pariſh-miniſter in place of a notary, if the par- 
ty cannot write, is ſufficient to ſubſcribe for him, with two witneſſes, 
in matters of the greateſt importance as to moveables®; for heritable 
ſubjects cannot be diſpoſed in teſtament, that being altogether in- 
competent, tho' made in perfect health. Legacies in writing require 
the ſame ſolemnities with teſtaments. We have the term Executors 
from the canon law, which requires only two witneſſes to teſta- 
ments ©, whereas, by the civil law, ſeven were neceſſary“; but, in 


1. Succeſſion 
in moveables, 
either by tho 
will of the 
deceaſed, or 
the will of 


Y the law; the 


firſt of exe- 
cutors teſta- 
mentary, and 
the other of 
executors 
dative. 


2. A teſta- 
ment; one 
miniſter or 
notary ſuffi- 
cient to ſub- 
ſcribe for the 
teſtator. 


the interpretation of wills and legacies, we follow, for the moſt part, 


the civil law. 


Ir an executor refuſe to deliver back the teſtament to the teſtator, 
he forfeits his intereſt therein to the executor at law ; or, if a lega- 
tary do it, he forfeits his intereſt to the executor nominatee, on a pre- 


ſumption, that the party who uſed the teſtator ſo was conſcious, 
that the teſtament was to be altered, as to his intereſt. And, for the 


ſame reaſon, if one compelled the teſtator to make the teſtament, or 
Vor. II. 5 C to 


3. If the exe · 
cutor or le- 
gatary refuſe 
to deliver 
back to the 
teſtator the 
teſtament, he 
loſes his in- 
tereſt therein. 
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3. The inte- 


reſt of an ex- 
ecutor nomi- 


nate of old, 


the whole 
dead's part, 


dy an errone- 


ous cuſtom; 
but, by the 
ſtatute 1617, 
is reſtricted 
to a third. 


5. Nuncupa- 
tive teſta- 
ments or le- 
gacies not 
good beyond 
100 |, nor as 
to nominati- 
on of execu- 
tors, 


6. Not good 
for a greater 
ſum, tho” of- 
fered to be 
proved by 
the defen- 
der's oath, 


7. Legacies 
in a null writ- 
ten teſtament 
not good for 
1001.as nun- 
cupative. 


378 An Inſtitute of the Laws of Scort Ax p. Book III. 


to alter the teſtament, already made in behalf of others, in his favour, 
he loſes the benefit he was ſo unwarrantably graſping at, but the 
teſtament ſubſiſts as to all other perſons intereſts, who were not ac- 
ceſſary, after the preſcription of the civil law *. 


AN executor nominate has the office of executing the teſtament, 
and is preferable to all others therein; and of old, he had the whole 
free dead's part to himſelf, after payment of. the debts and legacies ; 
but that was remedied by ſtatute, ſo that he has now only the third 
of dead's part, or of that which the deceaſed had power to diſpoſe of 
by teſtament, and is accountable for all the reſt to thoſe intereſted 
in the executoryb. But in this third any legacy he gets from the de- 
ceaſed is computed. If the executors are not ſtrangers, but have 
otherwiſe an intereſt in the executory, as being the deceaſed's wife 
or neareſt of kin, they get no reward by the office ©; the third being 
only given for an encouragement to ſtrangers to execute the teſta- 
ment, but others to whom a ſhare of the executory belongs, are ſuffi- 
ciently incited from their own intereſt. 


NuNncueATIVE teſtaments, or teſtaments made by Word of mouth, 
without writing, were in uſe with the Romans, and are ſuſtained in 
ſeveral countries. However, we do not regard them as to a nomi- 
nation of executors; but a legacy left by word is good, and may be 
proved by witneſſes, within 100 /. Scots, but no farther. And, tho' 
ſuch teſtament was made abroad, according to the cuſtom of the 
place, we would not otherwiſe ſuſtain it“; becauſe the laws of fo- 
reign countries can never conſtitute a right of ſucceſſion, which muſt 
have its force from the laws of the place where the ſubject lies: and 


the maxim, Mobilia ſequuntur perſonam, is not to be underſtood of 


one's effects, without the juriſdiction where the perſon reſides. 


THo' it were offered to be proved by the neareſt of kin's oath, 
that the deceaſed left a legacy to an extent beyond 100 /. it would 
ſeem not to be good for a greater ſum ; becauſe it is an eſſential ſo- 


lemnity, that teſtaments and legacies, exceeding that ſum, ſhould be 


in writing. So that it is not the proof only by witneſſes that is re- 
jected in our law, as to ſuch legacies or teſtaments, but writing is 
required as a ſolemnity to them; in the ſame manner, as a formal 
interrogation and anſwer was neceſſary to a verbal obligation or ſti- 
pulation with the Romans; and as writing is eſſential to certain other 
deeds with us. £ 


WnuꝝxRI a teſtament in writing, which contains legacies, was re- 
duced upon informalities, it was pleaded for the legatees, that the 
ſame ſhould be ſuſtained, to the amount of 100 /. to each, as verbal 
bequeſts, but their claim was rejected: for the teſtament bein 

void, it could have no effect, and the teſtator intended only, that 
the legacies ſhould be founded on the teſtament, Er quod potuit, non 


. vohut, he might have left them by word, but did not will it. 


8. Who in- - 
tit. ed to make 
teſtaments, 


and who not. 


ALL perſons may make a teſtament who are paſt the years of pu- 
illarity, and have the uſe of reaſon. Thus wives and minors, with- 
out conſent of their huſbands or curators, perſons interdicted, with- 
| out 


oP 2. ff. 
— aliq. 


teſtari, &c. 


b p. 1617. 
e. 14. 


S Nov. 28. 4 8 
1676. Ker. "if 
Jan. 15. = 
1674. Paton. 
Jan, 25. 
1681.Arnot. 


d Jan. 19. 
1665. Schaw. 


© July 20. 
1711. Mon- 
crief. 


4 Lib. 1 tit. 2. 


86. Sup. 
tit. 3. 


b g Annz, 
c. 20. 


© July 25. 
1711. Mur- 
ray. Hume 
(heritable 
and move- 


able) p. 368. 
July 1.1734. 


Dalrymple. 


Hume deciſ. 
f 107. Dec. 12. 


1712. Mac- 
Aulay. 


. 1. tit. 5 


H. 109. 


Decem. 7. 
1627. Por- 
teous. Feb. 
26. 1629. 
Douglas. 


executors, and not to the heir b. But without any proviſion to that 


but their bearing intereſt from the date of the bonds, till the term of 


Tir. VIII. Teſtaments, Dead's Part, Sc. 379 


out their interdictors, may make a teſtament. But, as I have obſerved 
elſewhere *, baſtards, unleſs they have lawful iſſue, or teſtamentt fac- 
tionem, i. e. a power of making a teſtament, by the king's letters of 
legitimation, cannot diſpoſe of their effects by latter-will, in preju- 
dice of the king to whom the eſcheat of baſtardy belongs. 


Tux ſubject of teſtaments is moveables of all kinds, vig. not only 
the ſpecies of goods, as houſhold-furniture, lying money, imple- 
ments of huſbandry, cattle, &c. but likewiſe nomina, or obligations 
and debts due to the teſtator of a moveable nature, whether bearin 
intereſt or not. But rights concerning heritable ſubjects, as lands, &c. 
and likewiſe thoſe that are ſuch, by a clauſe ſecluding executors, do 
not fall under the executory, or a teſtamentary power; and indeed it 
was the trouble and expence of making up titles to ſuch bonds by 
confirmation, that introduced them into practice, tho', by that means, 
younger children are frequently left deſtitute, | 


9. Only 
moveable 
ſubjects diſ- 
poſable by 
teſtaments. 


10. The ſtock 
of trading 
companies 
goes to exe 
cutors. 


| Tux ſtock of trading companies, erected into corporations, is for 
moſt part declared, by the ſtatutes or charters of erection, to fall to 


purpoſe, ſuch ſtock would be moveable, ſince it bears none of the 


characteriſtics of an heritable ſubject, and ſo the court of ſeſſion has 
adjudged in repeated inſtances . 


11. The 
dead's, or 
dead man's 
part; the 
wife's legal 
ſhare. 


I x one has a wife, and children unforisfamiliated, he cannot diſpoſe 
by teſtament, or on death- bed, any more than his free proportion of 
the moveables, termed Dead's Part, viz. the dead man's part; but 
cannot incroach on the wife's legal ſhare in the communion of goods, 
called her Jus relictæ, or the childrens ſhare, termed their Portion- 
Natural, Legittim, or Bairn's Part of Gear“. I have elſewhere ob- 
ſerved ©, what ſhare falls to the wife, or her executors; namely, the 
third, if there are children in family, and the half, in caſe there are 
none, from which ſhe is not excluded by a conventional proviſion, 
unleſs it bear *in ſatisfaction thereof.” But ſhe draws only a propor- 
tion of ſuch goods or effects as fall under the communion of goods 
between man and wife, and ſo ſhe is excluded from all heritable ſub- 


jects, and bonds bearing intereſt at the diſſolution of the marriage, 
and heirſhip-moveable, 


THE rule, as to ſums bearing intereſt, without a clauſe of infeft- 
ment, or ſecluding executors, whether the ſame ſhall be excluſive of 
the jus mariti and jus relictæ, as being heritable, is, That the ſame, 
after the term of payment of the principal ſums, ſhall be deemed he- 
ritable in the above reſpect, provided they bear intereſt after the ſaid 
term, as being then taken to be ſtocked out, and a feudum pecuniæ; 


12. The rule 
as to bonds 
bearing inte- 
reſt, their fall- 
ing under 
the jus ma- 
riti or jus 
relictæ. 


mm. without ſaying farther as to intereſt, does not make them 
eritable as to the above effect f. As this was the rule of old, ſo it ſtill 
continues; for, tho' the ſtatute 1661, which declares bonds, with 
clauſes for intereſt, to be moveable as to the neareſt of kin, but he- 
ritable as to the relict and fiſk, ſeems to import, that the bearing in- 
tereſt from the date will make them heritable from that period; yet 
the act of the reſcinded parliament 1641, to which tacit reference is 
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13. How he- 
ritable bonds 


may be made 


moveable, . 


and return a- 
gain to be 
heritable. 
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made in the ſtatute 1661, expreſsly mentions the term of payment, 


and the above quoted decifions clear that to have been the former 


practice, and which the court of ſeſſion have lately ſettled *; and in 
this ſenſe, what I have ſaid in general elſewhere, on the fame head, 


Bur ſuch bonds as become heritable, after the term of payment, 
and even bonds heritable by infeftment, may be made ſimply move- 
able, ſo as to fall under the communion of goods, and to increaſe 
the wife's ſhare hy a charge of horning, or by uſing requiſition, where 
that is neceſſary by the conception of the bond; but, if that is paſt 
from, either expreſsly; or tacitly, as by ſuffering the charge to expire, 

in hot denouncing thereon, and regiſtring it within year and day, 


fo that the effect of it ceaſes ; or by receiving intereſt for terms that 


fall due after the requiſition of charge, they return to the ſame con- 
dition as before, and become heritable? Thus likewiſe, if the he- 
ritable bond has a clauſe, declaring, «© That notwithſtanding requiſition 


Lor charge, the ſecufity ſhall not be looſed,” it remains ſtill heritable, 


4 


after thoſe are uſed; or, if it bear a proviſo, ſecluding executors, or 
the equivalent , a charge will not alter its nature. All this is founded 


on the intention of the creditor, followed out in a legal way, and the 


' tween the heir and executor of the aſſignee ; and I ſhould think it 


i 


14. Right of 
relief, tho! 
as to an he- 
ritable bond, 
ſimply move- 
able. 


15. The le- 


gitim; it can- 
not be preju- 
diced or af- 
feed by 
death-bed 
deeds. 


incompatibility that a debt ſhould be both heritable and moveable at 
the ſame time. It may be doubted, if the creditor's aſſigning the 
bond, after requiſition or charge, will alter the caſe in a queſtion be- 


will not, becauſe the bond is aſſigned, ſuch as it was at the time, and 
the conveyance of a right cannot vary the nature of it; for, tho' the 


* Falc, Nov. 
22. 1748. 
Craig. 

b B. 1. tit. 5. 
§ 83. 


© March 10. 

1630. Lind- 
ſay. June 25. 
I 672.Sectons. 


dSpotſw. (aſ- 
ſignations) 
Donaldſon, 
p. 18. 


© July 24. 
1705. Gray. 


intention of the cedent cannot be tranſmitted to the aſſignee, yet 


ſince, purſuant to ſuch intention, the bond was rendered moveable, 
it muſt remain ſo; unleſs it is altered by the terms of the aſſign- 
ment, or the aſſignee had done ſome ſuch legal act, as aforeſaid, to re- 
turn it to the original ſtate. I ſhall add no further to what I have diſ- 
courſed at large, upon rights heritable and moveable, in another place. 


Ir the huſband, as cautioner in an heritable bond, pays it, and 
takes a diſcharge and renunciation, the right of relief, competent to 


him, is ſimply moveable, and falls under the communion of goods 


between man and wife; becauſe, by the diſcharge, the original debt 
is extinct, and the claim of relief only ariſes from equity to the per- 
ſon who pays another's debt, which is the ſame, whatever was the 
nature of the debt paid s, as I obſerved formerly in the caſe of ſuch 
claim of relief, that it was fimply moveable b. 


Tut legitim or portion natural, is The ſhare which the lawful 
e children, unforisfamiliated, have in their father's ſucceſſion of move- 
« ables.” If there is a land- eſtate to which the heir ſucceeds, he is bar- 


red from the legitim, unleſs he collate it, as after mentioned. It is the 5 


third.in the divifion with the widow, -and the half as to ſubjects that 
fall not under that diviſion; and if there is no relict, or if the widow 
has accepted a proviſion in ſatisfaction of her intereſt in the executory, 
it 1s the half of the whole; and the other third or half is the dead's 
part. If any of the children were forisfamiliated, the whole legitim 
belongs to the reſt; and, if all the younger children have renounced 

Rh their 


8 Jan. 1736. 
Wilkiſfon 
contra Bal- 
four, Dury. 
July 10. 
1629. Ward- 
law, and the 
other caſes 
there quoted, 
b Sup, tit, 4. 


4 Feb. 25. 
1747. Mar- 
ſhal. 


b July 13. 
168 I. Chriſ- 
tie. N 


e Reg. maj. 
lib. 2. c. 37. 


4 Jan. 16. 
1678. Mur- 
rays. Jan. 12. 
1681, Trot- 
ter. 


© Feb. 8. 
1622, Finlay» 
ſon, 
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their intereſt in the pen? it will wholly accrue to the heir *, in 
the ſame manner as in a queſtion with the wife, or her next of kin, 
when he is the only child. The childrens ſhare is only after deduc- 


ting all moveable debts owing by the deceaſed; and likewiſe the heir- 


ſhip-moveable, if there is any due to the heir. The childrens right 
to the legitim is ſo ſtrongly founded, that no appointment of the fa- 


ther's.can affect it; ſo that, tho' they are pupils, he cannot ſubſtitute 


any to them, in caſe of their dying in pupillarity, pupillar ſubſtituti- 
on, which took place with the Romans, being unknown in our law; 


but all his effectual deeds in liege pouſtie, viz. while in health, dimi- 


niſh, or burthen the ſubject of it. This diviſion of moveables of a 
perſon deceaſed, into the bairns part or legitim, the wife's ſhare, and 
the dead's part (which laſt only one has the free diſpoſal of on death- 
bed) is of ancient ſtanding with uss. Wherefore, one cannot pre- 
judice his wife or children by gratuitous deeds on death- bed, or b 
teſtament, of their legal ſhares of his effects; becauſe, on death- bed, 
he may eaſily be 1 to unreaſonable deeds: and, a teſtament 
not diveſting the t tator, his moveables muſt be ſubject to thoſe 
claims; and thus the will of the law prevails over the will of the 
par ty. | 


Bor the forisfamiliation of a child bars him from the legitim. A 
child is ſaid to be forisfamiliated, when he receives payment or ſa- 
tisfaction of his portion natural, diſcharges the ſame, or accepts a 
bond of proviſion in ſatisfaction thereof; but, if it bear not to be In 
ſatisfaction, he may ſtill claim his proportion of the legitim, upon 
collating his bond or portion to the other children. And, if there are 
no other children, tho' there be a widow, he will be intitled to the 
whole portion natural, without collation; which is only introduced 


to make equality among the children themſelves; but takes no place 


in a queſtion with the wife, as to her ſhare, to which collation is not 


made, there being no reaſon that the ſame ſhould be enlarged by 
ſuch means. | 


A TOCHER, dowry, or other proviſion to a child, muſt be collated 
to the other children, upon his or her claiming a ſhare of the legitim; 
but, if it is ſpecially provided, © that the child ſhall be a bairn in the 
<« houſe,” as it is expreſt in our ſtile, i. e. ſhall be conſidered as ſtill un- 
provided, and have an equal intereſt in the father's moveables with 
his other children, then collation ceaſes. Thus, ſuch bond of provi- 
ſion or portion is a præcipuum to that child*, that being the expreſs 
ordinance of the father, by ſuch proviſo, who may burthen or ex- 
hauſt his whole executory by effectual deeds in liege pouſtie. 


Ir may be doubted, how far proviſions of ſums of money, in a 
contract of marriage to children of the marriage, are liable to colla- 
tion. In the firſt place, tis plain, that if they do not bear, That the 
« ſame ſhall be in ſatisfaction of their legitim, they cannot, by ſuch 
proviſions, be excluded from the ſame. And next, that they being 
creditors therein, may affect both the heir and executors of their fa- 
ther for payment. But the great queſtion is, If they can take both 
the proviſions and their ſhare of the legitim ? and, I conceive, that 


ſach proviſions to children naſcituri are, in the fame caſe, as bonds 
Vor. II. 5 D of 


16. Forisfa- 
miliation and 
collation; no 


collation to 


the widow, 


17. Collation 
not due, if it 
is provided, 
that the child 
ſhall be a 
bairn in the 
houſe, 


19. How far 
proviſions to 
children naſ- 
cituri liable 

to collation. 


19. No colla- 
tion of lands; 


nouncing the 
legitim, in- 
titled to the 
whole execu- 


childrens re- 


their whole 
intereſt in the 


21. A child 
that renounc- 
es, or his iſ- 
ſue, has no 


ſhare of the 
executory, if 
there are o- 
ther children, 
or their iſſue; 
what if ſuch 
child die be- 
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382 An Inſtitute of the Laws of ScoTLAxD. Book III. 
of proviſion to children already born, ſo that they cannot take both. 


Thus, if a man in his firſt marriage-articles makes proviſions to the 

children that ſhall be born of that marriage, and enters into a ſecond 
marriage without any contract, the children of the firſt marriage 

muſt collate their proviſions, if they claim a ſhare of the executory 

with the children of the ſecond marriage; or, if the father makes an 
aſſignment of his executory, perhaps to his eldeſt ſon, the younger 
children cannot pretend to claim ſuch Dag po and likewiſe a ſhare, 
as their legitim, over and above*. This is conform to the deciſion 
of the civil law, which ſubjects to collation, whatever any of the 
children receive in name of proviſion from their father * And, in 
this ſenſe, what I have obſerved in general elſewhere, upon this point, 
muſt be underſtood *. | 


Ir one of the children got a proviſion in land, not bearing in ſa- 
tisfaction of his portion natural, he is not bound to collate the ſame; 
for there is no collation of heritable ſubjeds, except when the heir 
claims to be admitted as executor ; nor does collation take place as to 


Hume deciſ. 


EB, 1. tit. 6. 
54. in fin. 


the dead's part. Thus one may have got a bond of proviſion in ſatis- 


faction of the portion natural, and yet may, as one of the neareſt of 
kin, claim his ſhare of the dead's part, without collating the bond, 
And if he is the only younger child, he will be intitled to the whole 
executory, notwithſtanding his renunciation of the legitim, and the 
heir will draw no ſhare of it ; becauſe the heir can claim none of the 
executory while there is another neareſt of kin in the ſame degree, 
and the child who renounces the legitim remains ſtill next of kin, 
and, as ſuch, takes the whole executory *. 


Bur if one has accepted a bond © In ſatisfaction of all he can claim 
ce by his father's death,” he is excluded from the whole executory which 
accrues to the reſt ; and if all the children have ſo renounced, they 
will, notwithſtanding ſuch renunciation, be intitled to the dead's 
part, as neareſt of kin, conſidered without reſpect to the legitim, 
which, in that caſe, can take no place ; for the renunciation being 
in favour of the father and his-executors, if there is none in the ſame 


d Feb. 22. 
1749. Mar- 
tin. 


degree of relation but themſelves, the right by law devolves on 


them as his neareſt of kin: however, in that caſe they cannot claim 
a bairn's part in * of the relict; becauſe, having renounced, 
they were thereby forisfamiliated *. But if the heir is in the ſame de- 
gree with the younger children that renounced their intereſt in the 


executory, the heir, who is then conſidered as the only neareſt of 


kin, will get the whole. 


IT is to be obſerved, that, as where there are other children, the 
executory deſcends wholly to-them, and not to him that renounced 
all intereſt therein; ſo, if the other children are dead, leaving iflue 
lawful, the executory belongs to them, and none of it to the re- 
nouncer, who 1s only intitled, failing other deſcendants of the de- 
ceaſed :, nor will the renouncer be admitted, upon offering to col- 
late. And as the renouncer is excluded; ſo, if he ſhould die after the 
executory devolves by the father's death, and the queſtion came be- 
tween his children, and thoſe of the reſt likewiſe deceaſed, the laſt 


would be preferred, fince they would have excluded the renouncer 
e himſelf; 


© Jan, 27. 
1680, Sandi- 
lands, 


fFount, Dec. 


4. 1694. 
Fowbiſter. 


Hume (near - 
eſt of kin) 
Feb. 2.1731 
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Tir. VIII. Teſtaments, Dead's Part, c. 383 
himſelf; and the right being diſcharged, his children, who could 


only claim in his right, are barred. It would be otherwiſe if he 
predeceaſed his father, for then his children would take in their own 
right proportionably with their couſin-germans ſecundum capita, ac- 
cording to their number, as neareſt of kin to the deceaſed, and not 
in their father's place, there being no repreſentation in moveables. 


CoLLATION, however, only takes place among children unforiſ- 
familiated, who have right to a legittim or bairn's part, in order to 
make an equality among them in that 1 $a and conſequently it 


cannot obtain among grandchildren, who have no title to a legitim, 
as ſhall be preſently obſerved. 


Sven renunciation, even in a child's contract of marriage, upon his 
receiving a portion, was not effectual by the civil law, which did not 
ſuſtain any pactions touching ſucceſſion ; ſo that, notwithſtandin 
thereof, the child might, upon Jy mea. the portion, take a legal 
ſhare with the other children in the ſucceſſion to their parents * ; but, 
by the canon law, ſuch renunciation was good if confirmed by an 
oath b. There is no doubt we have this doctrine, touching one's 
renunciation of his ſucceſſion in moveables, derived to us from that 
law, tho' there is no neceſſity, by our practice, that the renunciati- 


on be made upon oath ; but collation hath obtained with us from the 
civil law, as above. | 


GRANDCHILDREN have no title to a legitim, tho' their parent who 
predeceaſes had not obtained a proviſion in full of the legitim, or o- 
therwiſe renounced it; fince the bairns park of gear, as the legitim 
is vulgarly called, takes place with us only in favour of the immedi- 
ate children, but not of grandchildren. Our law would ſeem thus 
to ſuppoſe, that by marriage the children were forisfamiliated, 
which however is not the caſe ; for the children themſelves, even 
after marriage, are intitled to the legitim, if they have not renounc- 


ed it. Our law, in this reſpect, I 1 is thus founded. Ge- 


nerally parents, upon the marriage of their children, give them ſuch 
advancement or proviſions, as they intend, out of their eſtates. This 
is often done without writing, and may be proved by the childrens 
oaths while they are alive. But that mean of proof ceaſing by their 
death, the law cuts off the claim of legitim, that the father's execu- 
tors may not be in hazard of being "Ayes to a claim already ſa- 


tisfied, and this preſumption our law makes juris et de jure, viz. ſuch 
as cannot be controlled or traverſed .. 


Tuo' the father grant a general diſpoſition to his heir, or any o- 
ther perſon, of all his moveables, with a power of revocation, and 
the burthen of certain proviſions to his younger children, in ſatisfac- 
tion of their legitim, yet they will not be excluded from their ſhare 
of the ſame, unleſs they accept theſe proviſions * ; becauſe the legi- 
tim is the childrens ſhare of their father's effects, of which he ſtands 
poſſeſt at his death; now he is ſtill proprietor, notwithſtanding ſuch 
diſpoſition, which only takes effect after his death, revocable by him 
the granter. The ſame rule muſt hold as to the wife's ſhare of the 
goods in communion, that ſuch general diſpoſition cannot prejudice 


her; 


22. Collation 
takes no 
place among 
grand-chil- 
dren, | 


23. The re- 
nunciation 
of the legitim 
is derived 
from the ca- 
non law. 


24. Grand- 
children have 
no title to a 


ſhare of the 


legitim, even 
tho' their 
predeceaſed 
father got no 
portion na- 
tural, 


25. The legi- 
tim, or wife's 
ſhare in the 
executory, 
not affectable 
by revocable 
deeds in 
liege pouſtie, 
but may be 
excluded by 
a proviſion 
in one's con- 
tract of mar · 
riage. 


00 
11 


— — — — 
. 
OLI IEEE EEE 


— 
— 
2 


— 


— —— — 
_— 


— 


— — — — 


—— 
— S ” 


| 


384 An Inſtitute of the Laws of SeoTLaxD. Book III. 


her; for, the effects ſtill remaining the property of the husband, ſhe 
muſt' have her ſhare of the ſame, as if no ſuch 5 1 0 had been 
granted, her right being rather more ſtrongly founded than the chil- 
drens legitim. But if one, in his contract of e provides all 
his moveables, that he ſhall have at his death, to the heir of the mar- 
riage, with certain proviſions to the wife and younger children; ſuch 


ſettlement will exclude both wife and children from their reſpective 


legal claims, there being no poſſible ſuſpicion that there was any 


fraud intended againſt them, and the marriage articles muſt be ob- 


26. Can one, 
by a gratui - 


tous deed ir- 


revocably 
conveying 
all his effects 
in liege pou- 
ſtie, prejudice 
the Lan, 
or the wife's 
ſhare, 


27. The legi- 
tim with us 

derived; from 
the civil law, 


but differs 


much from 
the ſame as 


there ſettled; 


thoſe variati- 


Ons. 


rents, they had a legal ſhare likewiſe in their childrens e 


ſerved, and all effectual obligations, executed bona fide, are good a- 


gainſt thoſe claims. 


Bur there may be a doubt, where one, by any other deed than 
his contract of marriage which ſettles the claims of his wife and 
children, effectually conveys his whole moveables, and delivers ſuch 
irrevocable deed in liege pouſtie, if the ſame will prejudice the wife 


and children? For anſwer, If the deed is gratuitous, it would ſeem 
that the ſame cannot be effectual againſt the wife; for it would be 


preſumed to have been made in defraud of her ; and if he retained 
{till the poſſeſſion, the property was in him at his death, and ſo the 
wife's ſhare in the diviſion would take place. But as to the childrens 
legitim, I conceive it would bar them, fince they can only claim the 
ſame, with the burthen of all the deeds of their father affecting his 


moveables, executed in liege pouſtie ; for, if the deed is effectual a- 


gainſt the father himſelf, it muſt likewiſe be ſo againſt the chil- 


— 


dren, who can only claim in his right. 


- 


By the preſcription of the civil law, the legitim, or legal ſhare due 


to the children, of their parents eſtates, was the third of the whole, 


in caſe of four children or 'fewer, and, if more, the one half was 
their portion of the ſame : it obtained as to both parents; and if the 
children predeceaſed, leaving iſſue, ſuch iſſue, by the right of repre- 
ſentation, had the ſame legitim in their grandfather's eſtate, heritable 
or moveable. If the children died without iſſue, living their pa- 

| oy which 
was the fourth part thereof, and was the antient ſtandard of the le- 
gitim in every caſe. If the parents or children made a will in pre- 
judice of the legitim, it was ſet aſide, fo far as the ſame was encroach- 
ed upon, by an action or complaint, called Qyerela inofficiofi teſta- 
menti , as being inconſiſtent with the duty of a parent or child. 
And after the ſame example, if a parent or child, in ſuch caſe, ex- 
hauſted their eſtate, by profuſe and exorbitant gifts, the like re- 
medy was competent to wy the ſame retrenched b. But tho” the 
legitim with us be originally derived from the civil law, yet it varies 
conſiderably from the above principles; for, firſt, it only obtains in 
reſpe& to moveables ; this no doubt was owing to the feudal uſage, 


for the continuance of land-eſtates in families. Again, it only takes 


place in favour of one's immediate children, but not of their iſſue, 
and much leſs in favour of parents. Next, there is no legitim due 
from the mother, who may freely diſpoſe of all her effects. And 
laſtly, tho' a father cannot by his teſtament, or any teſtamentary 
deed, prejudice his children of their legitim, yet he may exhauſt all 
his eſtate by exorbitant gifts, executed in his life by irrevocable deeds, 

a8 


2 Tit. inſt. 
et cod. de ine 
offic. teſtam. 
novel. 18. 
b. . 

b Tit. cod. 
de inoff. do- 
nat. 
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as above; for we have not received the title in the civil law de ingf- 
1 Lib. 3. tit. cio donationibus which a remedy was given to children and 
29. c. en. ie , by 4 g 


3F Jonat, Parents againſt ſuch profuſion, as ſtrongly as againſt undutiful teſta- 
mentary ſettlements. | 


Wurxx the eldeſt ſon ſucceeds as heir, he cannot claim any inte- 
reſt in the executory, either as a ſhare of dead's part or legitim ; be- 
cauſe, in ſuch caſe, the ſucceflion divides, and the heritage goes to 
the eldeſt ſon with the burthen of the heritable debts, and the exe- 
cutory to the younger children with the burthen of the moveable. 
But as the eldeſt fon is ſtill one of the neareſt of kin with his brothers 
and ſiſters, he may claim, in that character, a ſhare of the whole 
executory with them, upon collation or contribution of the heritage, 


both what he ſucceeds to after his father's death, and what he got 


diſponed to him before præceptione hereditatis, ſo as the whole ſub- 
> July 16. jects of the ſucceſſion may be equally divided among them all *; 
es 3 and which holds in all caſes where the heir is in the ſame degree of 
1678. idem. relation with the executors; but otherwiſe he cannot be admitted, 
even tho he were willing to collate, fince he is not veſted with the 


character of Neareſt of kin, and ſo cannot claim as ſuch. 


Tux widow is not bound in a queſtion about her legal ſhare, to 
collate any gratuity ſhe gets from her husband, whether by a bond 
for love and favour, or by way of legacy ; for, as to a bond, it will 
be taken off the whole executory ; and a legacy will be due out of 
the dead's _u and marital affection is a good conſideration in ſup- 


e, and ſince the children do not collate to encreaſe her 
1681. Trot- 


ter. Hume ſhare, it were not reaſonable to oblige her to do it to augment theirs. 
deciſ. 67. | | | 


Dec. 1 720, 


lady Bei-. Tux dead's, or deceaſed's part is, ec That ſhare of one's moveable e- 


main, note * ſtate, which he may freely diſpoſe on death-bed, or by Teſtament,” 
at the foot. ſo called, becauſe the deceaſed had full power over it. A man that 
has neither wife nor children unforisfamiliated, may diſpoſe of all his 
moveables in that manner ; for the Falcidian law, which took place 
among the Romans, does not obtain with us. By it one could not 
give away more of his eſtate by teſtament than three fourths, the o- 
ther fourth being to be left with the heir. It was ſo called from Falx 


Tit. inſt. a hook; becauſe it cut down the legacies ſo far as above ſuch extent“. 


et ff. de lege 


A Wipr, as to her moveable eſtate, viz. her ſhare with her huſ- 
band in the communion of goods, and her Paraphernalia, and move- 
able bonds excluſive of her husband's intereſt, may make a teſtament 
in prejudice of her children, or otherwiſe diſpoſe of them as ſhe 
; pleaſes, by teſtament, without conſent of her husband, which ſhe 
. a. could not do by our antient law ©, By an act of one of the reſcinded 
36.57, Parliaments, in the caſe of a miniſter's wife predeceaſing him, her 
f P. 1644 executors were intitled to no ſhare of his books f. We have no ſuch 
law at preſent ; but if he intends to keep his books wholly to him- 
ſelf, he muſt give his wife's executors an equivalent. 


A Man that has a wife, and no children in family, may diſpoſe on- 
ly of the one half of ſuch moveables as fall under the communion of 
goods; (the other half being the wife's jus relidtæ, or legal ſhare). 

Vor. II. 5 E But 


28. The heir 
intitled to no 
ſhare of the 
execurory 7 
unleſs he col- 
late the heri- 


tage. 


29. The wi- 
dowclaiming 
her legal 
ſhare not 
bound to col» 
late gratui- 
tous bonds 
or legacies, 


30. The 
dead's part 
as to all un- 
married peo- 
ple,the whole 
of their 
moveables ; 
but as to a 
man that has 
a wife or 
children, or 
both, it va- 
ries accord- 
ingly. 

31. A wiſe 
may freely 
diſpoſe of her 
moveables 
by teſtament, 


32. The 
wife's and 
childrens le- 
gal ſhares. . 
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ta, or ſhare in the communion, he may ace by teſtament, of the 


33. In what 
reſpect does 
the mother 
contribute to 
the legitim. 


34. What if 
the wife ac- 


cept a provi- 


ſion in full 
of all her 
claims by the 
husband's 
death. 


35. What pe- 
riod is re- 
garded as to 
the dead's 
part, wife's 
ſhare, and 
legitim. 


6. What 
ebts affe&t 
the executo- 
ry ; the caſe 
of the fune- 


ral charges of 


the wiſe. 


37-Whether 
does ones 
funeral ex- 


pence affect as were in communion, and conſequently the wife's ſhare bears a 


tween husband and wife, abates her part as much as it does his ſhare, 
called the Dead's Part, and conſequently the mother bears a propor- 


his death-bed ſickneſs, come off the whole head of ſuch ſubjects 
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But if his wife is otherwiſe ſatisfied, and has renounced her jus relic- 


whole, where he has no children unforisfamiliated. One that has 
both wife and children in family, can only diſpoſe of the third of the 
goods in communion, one third being the wite's jus relictæ, and an- 
other third falling to the legitim ; and of the half of ſuch moveables 
as fall not under the commnnion, the other half going to complete 
the legitim; but the wife has only intereſt in thoſe goods which are 


in communion. 8 


Ir may be thought that the mother does not contribute to the le- 
Fun, or legal proviſion of the children; but that is not the caſe: 
or the legitim, including the ſhare of the goods in communion be- 


tion of the ſame. 


Ir, in the contract of marriage, the wife accepts certain proviſi- 
ons, © In full ſatisfaction of all that ſhe could claim by her husband's 
« death,” it will be preſumed to comprehend the caſe of her own pre- 
deceaſe, and, in that event, exclude her neareſt of kin ; becauſe the 
communion of goods is underſtood to be paſt from by the parties, 


and the not expreſſing both events will be deemed to happen thro' 
inadvertency of the writer 2. | a, 


4 


Tux ſtate of one's family is conſidered as at his death, in reſpect to 
the legitim or wife's ſhare : thus, if one leave children, of whom the 
eldeſt ſon ſucceeds to his land-eſtate, and who dies without iſſue, the 
next who ſucceeds to him retains his ſhare of the legitim, and tho 
all the children ſhould die after their father, the wife's intereſt is not 
thereby increaſed. As to the dead's part, the caſe is conſidered as it 
ſtands at the time of making up titles to it, by confirmation or poſſeſ- 


ſion ; fo that only the children, or other next of kin then exiting, 
regularly are intitled to the ſame. | 


Move ABLE debts due by the deceaſed come off the whole head of 
the executory ; ſo that if theſe exceed the effects, there is underſtood 
to be no executory ; in that caſe debita excedunt bona. But if there is 
free executory, in the diviſion of it, bonds due by the husband, bear- 
ing intereſt before the diſſolution of the marriage, are not computed 
in a queſtion with the relict; becauſe ſhe has no ſhare of ſuch debts 
due to the deceaſed. The wife's funerary expence affects her own 
ſhare only, as being underſtood a debt of her's, to which therefore 
her executors are ſubject, and the husband is only liable for it in 
point of humanity and duty, if ſhe left no ſufficient funds of her 
own. This may happen where ſhe has no proper eſtate, and has 
accepted of a liferent proviſion, in the caſe of PT “In full of 


* all ſhe, or her next of kin, could claim in the event of her prede- 
« ceaſe; which kind of ſettlement is commonly uſed. 


Bur the funeral charges of burying the husband, and expences of 


proportion 


Pirlt. verbis 
(funeral 


charges.) 


b L. 1. ff. de 
relig. et 
ſumpt. fun. 
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proportion of that burthen, in the ſame manner as of ſervants fees, 
and other ſimply moveable debts, of ſuch kind as fall under the com- 
munion of goods, when due to the huſband. As to the funeral 
expence, lord Dirlton gives his opinion, that it ſhould affect the dead's 

art only, as not being a debt contracted during the communion *, 
But the caſe is otherwiſe; The debt for one's funeral expence is ori- 
ginally contracted at his birth, which ſubjects him to the neceſſity 
of dying, the conſequence of which is the funeral rite : and there- 
fore Ulpian juſtly obſerves, that Qui propter funus aliquid impendit, cum 
defuncto contrabere creditur, non cum hæredeb. But the fame, and the 
huſband's other ſimply moveable debts, muſt not be deducted off the 
whole head of his executory, but only out of the effects in commu- 
nion, in a queſtion with the relict, as juſt ſaid. 


Ir there is an heir, againſt whom the relief for the heritable debts 
is good, there needs no conſideration to be had of theſe, when the 


_ executors account among themſelves, or with the widow and chil- 


© June 20. 
1718. Mon- 
crief. 


a Decem. 12. 
1712. Mac- 
Aulay. 


Feb. 12. 
1662. Bells. 
Feb. 14. 
1677. Buc- 
cleugh, 


dren; but otherwiſe, the heritable debts, as well as moveable, muſt 


be conſidered, and proportionable relief is competent to them againſt 
one another, as they ſhall be diſtreſſed. ; 


ALL legacies, and gratuitous deeds contracted on death-bed, bur- 
then only the dead's part ; but the wife's mournings, and aliment of 
the family till the term, where ſuch are due, come off the goods in 
communion ; becauſe. they are underſtood as debts contracted by the 
huſband, fince he was under obligation to furniſh them, in the ſam 
manner as the expences of the burying <. 


As the jus relictæ, legitim, and dead's part, vary in the reſpects a- 
foreſaid, ſo they do in the tranſmiſſion from thoſe intereſted therein, 
to their repreſentatives. Thus the widow tranſmits her ſhare to her 
neareſt of kin, as ſhe would have done if ſhe had predeceaſed her 
huſband, her intereſt being deemed a ſhare in the communion of 
goods, which opens by the diſſolution of the marriage, and is not a 
ſucceſſion; and the children ſurviving their father, tho' dying before 
confirmation, tranſmit the legitim to their executors, they having 
a radical right in it upon the death of the father, which immediately 
takes place by act of the law, and therefore is termed Legitim, i. e. 
the portion due by law ; tho', if they had predeceaſed their father, 
they would have tranſmitted nothing, as is already ſhown. At the 
ſame time, there muſt be a confirmation as to the whole effects of 
the deceaſed, that it may appear what ſhare the widow and children 
are intitled to draw after payment of the debts ; and therefore the 
cannot ſue the debtors, but only the executors confirmed, if they are 
not confirmed themſelves*, tho, as to veſting of the right, or tranſ- 
miſſion of the ſame, confirmation is not neceſſary. 


WuHEREFoRE, tis only the dead's part that is the proper ſubject of 
confirmation; and the children that die before that is expedited, tho' 
they outlived their father, tranſmit no part of what falls to them, as 
neareſt of kin, of the dead's part, but it accrues to the ſurvivors, or 
goes to the ſucceeding ages i of kin, confirmation being in place of 
Aadditio hareditatis in mobilibus*, an entry to the ſucceſſion in move- 


ables, 


come o 


the dead's 
part only, or 
the 
whole head 
of the exe» 
cutory. 


38. In the 
executors ad- 
julting a- 
mong them- 
ſelyes; how 
far regard 
had to heri- 
table debts 
due by the de- 
ceaſed. 

39. Legacies 
and death- 
bed gratuities 
aſſect only 
the dead's 


part. 


40. How far 
confirmation 
neceſſary, in 
order to the 
tranſmiſſion 

of the wife's 
ſhare, or of 
the legitim. 


41. The 
dead's part 
the only pro- 
per ſubject of 
confirmati- 


on. 


* 
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ables, as to the dead's part; under the exception after mentioned, as 

to the ipſa corpora, or ſpecies of moveables, the pro of which 

the neareſt of kin acquire, by attaining poſſeſſion of the ſame, and in 
reſpect to bonds paid to them, or corroborated by the debtors. ; 


42. The - AND, for this reaſon, the Quot was only due out of the dead's part. 
uots of te- It was (a quota or proportion of the free effects granted by law to the 
"mens < biſhop or his commiſſars, for confirmation of the teſtament,” whe- 

ther teſtamentary or dative, vig. the 20th part. Theſe quots are now * Inſtruct. ta 

taken away by ſtatute, without prejudice to the commiſſars and their = commiſ- 

clerks, as to the ordinary fees of court, for confirmation of teſta- 1666 

mentsb. This exception ſupports exacting of a compoſition ſtill paid bp. 170r. 

to the commiſſars and their clerks, as likewiſe the other dues of court. © 74: 

The quots were due to the widow and neareſt of kin of biſhops for 

all teſtaments confirmed within the time of the ann; but for no other, 

tho' the perſon died in the biſhop's time, becauſe the quot was due 

for the confirmation ©. gn 1 0 | , 5 biſhop 
| | of Edin- 

| 43. Caution  ExEcuTos of courſe find caution at confirming; and, if they are Þurgb- 

10 Na con- minors, the up-givers of the. inventory for them find the caution; 

. the aſe + who, and their cautioners, are anſwerable to the minors, and others 

1 minors con · intereſted in the executory for the ſame. This is the caſe of a fa- 

— execu· ther's confirming his children executors, as adminiſtrator to them: 

and even the mother, or other near relation, may undertake that of- 

al fice of humanity, finding ſufficient caution to be anſwerable to all 

| concerned in the executory ; which implies, that they ſhall be ac- 

countable to the minors, as well as the creditors of the deceaſed. 
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© SxerT1on II. Legacies. 


44.Legaciess TESTAMENTS frequently contain Legacies, tho' theſe may be left 
. of in any other writings; but they can only be out of the dead's part. A 
in hben legacy is A kind of donation by the teſtator, to be made good to the 
« legatary by the executors.” A legacy may be clogged with a ſubſti- 
tution, viz. To Titius, and failing of him to Mevius. It is, for the 
moſt part, of the nature of a vulgar ſubſtitution among the Romans, 
ſo that the ſubſtitution evaniſhes, if the legatary outlive the teſtator ; 
which is quite otherwiſe in ſubſtitutions and tailies of lands. There is, 
however, no doubt, but, as bonds or. affignations to them may be 
qualified with ſubſtitutions, ſo as the ſubſtitute's right ſhall take place, 
even after the inſtitute's ſucceeding thereto, the like may be done in 
legacies of bonds ; but ſtill with the implied condition, © That, if 
« the inſtitute have lawful iſſue, the ſubſtitution ſhall not take place.” 
Thus, where a diſpoſition of a teſtamentary nature was made to one, 
and failing him to another, the inſtitute having died before the grant- 
er, leaving iſſue, the court found his children intitled to the effects, in | 
virtue of the deed, preferable to the ſubſtitutes. And the caſe of a * Decem. 7. 
legacy, thus qualified, ſeems not to be different. | 2 
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45. Alegacy A LEGACY is either Univerſal or Special, or of a ſum of money 
al, ſpecial, in general. An univerſal legacy carries the whole dead's part, a ſpe- 
or of a ſum cial or ſpecific bequeſt is of ſome particular thing, as ſuch a bond due 
of money in by a certain perſon, or ſuch a particular horſe or cow, or other indi- 


definitely. A vidual 
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june 18. 
1678. com- 
miſſioners of 
Berwick - 
ſhire, 


bh March 12. 
1627. For- 
reſter. 


© July 21. 
1665. Spreul. 


vY, 20. inſt, 
de legat. l. 3. 
ff. de tritico 
vino, &c. l. 
37. ff. de 
legat. imo. 
e 
eod. tit. 


84. inſt, de 
legat. I. 10. ff. 
eod. tit. June 
24. 1664. 
Falconer. 


ſhould en or the bond become ineffectual, the 


Tir. VII. Loegacies. 789 


vidual. A legacy of a ſum in general is, where *a ſum of money is 
«: bequeathed, without reſpect to any particular bond; this may be 
called a'General Legacy, as affecting the whole executory, in contra- 
diſtinction to a Special Legacy, in virtue of which the legatary can 
only infiſt for the particular thing itſelf, If a ſum is bequeathed for 
a pious, or other particular uſe, which may be called a Legacy ſub 
modo, as the building of a bridge, the whole muſt be applied that way; 
or, if there is a refidue, it muſt be employed for the like uſe, unleſs 
it appear from the will that the legatee was to have it *. 


A 8PECIAL legatee has a proper intereſt in the ſubject, and, with- 


out confirmation, may purſue the havers or debtors, calling likewiſe 
the executor for his intereſtꝰ; becauſe all the executory may be ex- 
hauſted by debts, which are always preferable to legacies. But ſpe- 
cial legacies will not admit a proportionable defalcation with 3 — 
bequeſts, in caſe of deficiency of funds; for, if the ring thing 
egatary would 
get nothing, the executor not being liable to make it good*; and 
therefore, the rule muſt hold, that Cujus eſt periculum, ejus oft et com- 
modum, the party who incurs the hazard, muſt have the benefit. 


A LEGACY is due, if the legatary outlive the teſtator, tho' he die 
before confirmation ; becauſe it becomes a debt immediately upon 
the teſtator's death, and affects his executory; and, for the ſame rea- 
ſon, an executor that is appointed likewiſe Univerſal legatee, tho' 
dying before confirmation, tranſmits his right to his executors, 


IT is not only a general legacy, where a particular ſum is be- 
queathed, without deſcribing ſpecial funds out of which it is to be 


paid ; but likewiſe, where a horſe or cow in general, without point- 


ing any particular of the kind, is left, and then the legacy is due, 
tho' the teſtator had at his death none. of theſe particulars. The le- 
gatary, in this caſe, cannot claim the beſt, nor is bound to accept 
the worſt of the kind; nor where the heir has the election, can he 
offer the worſt, ſo that one of the middle fort is the rule“; and, if 


the teſtator had any of the kind, the legacy can only be made effec- 
tual thereout. But, if the legacy is of a houſe in general, or of any 


ſuch like ſubject, that has no particular limits from its nature, it is e- 
luſory, unleſs the teſtator had ſome of the kind*. And regularly the 
legatee has the election, where it does not appear from the terms of 


the bequeſt, that the teſtator intended the heir ſhould have it. 


Ir the teſtator bequeaths what does not belong to him, believing 
it was his own, the executor regularly is not bound to make good 
the thing, or the value ; becaule, it is preſumed, if he had known 
it was not his, he would not have left it. But, if he knew it was not 
his own, or, if there is a ſtrong preſumption, that tho' he had, he 
would notwithſtanding have left it or the equivalent, as if the lega- 
tary is his very near relation, the legacy or the value is due. The 
preſumption is, that the teſtator believed the thing to be his own, 
from his bequeathing it; and therefore, it is incumbent on the lega- 
tee, in order to ſupport his legacy, to prove, from circumſtances, 
that the teſtator knew that it was not his own f. The like rule will 

Vol. II. TE hold, 


legacy ſub 
modo. 


46. The pe- 


culiarities in 


a ſpecial le- 
gacy. 


47. Legacies 
become good 
by the lega- 


tee's out iv- 


ing the teſta- 
wor 


8. In a lega- 
— of a horſe 
or cow in 
general, or 
ſuch legacy 
of a houſe, 
what due. 


49. Legatum 
rei alienæ, a 
legacy of an 
heritable 
bond deemed 
ſuch. If the 
teſtator ren- 
ders a move- 
able bond be- 
queathed he- 
ritable, the 
legacy there- 
by revoked. 
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to legat it; for in that reſpec it is res aliena, as in the caſe of heir- 
ſhip-moveable, an heritable bond or adjudication bequeathed*, and 
muſt be made good out of the executory : or, if a wife legat a 
bond which fell to her huſband jure mariti, her executor muſt make 
it good out of the other effects. And it is preſumed, the teſtators 
knew that they could not legat ſuch ſums, and the ignorance of ſuch 
plain point of law will not relieve the executors from making good 
the legacies*. This proceeds upon the prineiple of Legatum rei ali- 
ene ſcienter legate, 1. e. a legacy of a thing belonging to another, and 
which the teſtator knew to be ſo ; for otherwile the executor is not 


liable in warrandice, or bound to make good any ſpecial bond, or 0- 


- 


ther thing legated. But, if the teſtator made a moveable bond he- 


ritable, after the legacy, it is not due, that importing a revocation of 
the legacy. e 1 


50. Gratui- 
tous bonds 
on death - bed 
referable to 
egacies. 


GRATUITouUs bonds on death-bed are not good againſt the heir, 
the wife's intereſt or childrens legitim, more than legacies. But, in 
reſpect to the dead's part, they are preferable to general legacies, and 
ſo muſt be paid in the firſt place, and the remanent free dead's 
is ſubject to the legacies, or goes to the neareſt. of kin; becauſe bonds 
are debts, and, as to the dead's part, may be freely granted on death- 
bed. Now legacies are not due, but after payment of the debts, pro- 
perly ſo termed; .tho', in a general ſenſe, legacies become debts upon 
the executory after the teſtator's death. 1 e | Wt 


IT has been already obſerved, that an executor nominate, being a 
ſtranger, has a third of dead's part for executing the teſtament. And 
farther, when one appoints an executor, with the addition of (Uni- 


51. The im- 
ps of one's 
eing named 


univerſal in- 


tromitter. verſal intromitter) it is only explanatory of his office, which is to 
intermeddle ; and he can take no more, by ſuch nomination, than 
the third of dead's part, after payment of debts and legacies. 

52.The ſame By the civil law, where the ſame thing was left to two or more, 

2 a 94g not by equal parts, but Intirely, and in ſohidum ; in caſe they all out- 

ſons in foli- lived the teſtator, they got their equal ſhares, Et concurſu partes fece- 

dum ; how 


runt, and tranſmitted the ſame to their executors; but, if any of them 
deceaſed before the teſtator, the portion of the deceaſing accrued 
to the ſurvivers, by the right of aceretion l. We have not for ordi- 
nary the cuſtom of leaving the ſame thing intirely to different per- 
ſons ; but, if it ſhould happen, and it appear that the teſtator meant 
no revocation, there is no doubt we would follow the ſame rule, 
the teſtator's meaning being plain, that the legatees ſurviving ſhould 
have the thing equally amang them, and that if any of them prede- 
ceaſed, the reſt ſhould have it wholly. This us accreſcendi is fre- 
quent with us in mutual ſubſtitutions, in bonds of proviſion to chil- 
dren, the import of which I have fully ſet forth elſewhere e. 


far the right 
of accreſſion 
takes place 
on falure of 
any of them. 


LrAcxxs are ſtill revocable, unleſs the teſtator become bound to 
leave a particular legacy; in that caſe it is due in virtue of the obli- 
gation, and which cannot be effectually revoked, more than an ob- 


53. Legacies 
revoked ex- 
preſsly or ta- 
citly, ſome- 
times irre- 
vocable. 

A legacy may be 


void with the Romans, yet we ſuſtain them *, 
reyoked, 


hold, where, tho' the thing left be the teſtator s, yet he had not power 


ligation to pay a ſum at one's death; for, tho' ſuch pactions were 


* July 19. 
1745. Pater - 
ſon. obſ. by 


Falconer. 


b june 23. 
1748. Couts. 


© Jan, 22. 
1624. Drum- 
mond. June 
16. 1664. 


Murray. 


Decem. 2. 
1674. Cran- 


ſton, 


© Sup. tit. 1. 
ſec. 1. b. 2. 


tit. 3. 9151. 


f July 6. 
1630. Aiken- 


head. 
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i. 8 12. 
I. 64. ff. de 
leg. 3-4 28. 
ff. de adim. 
leg. 


bL. 82. § 1. 
ff. de leg. 1. 
J. 80. ff. de 
reg. jur. Nov. 
1722. Max- 
well. 


L. 1. ff. de 


injuſt. rupto, 


& c. 


d Voet, de 
donat. M. C. 


$ 7. 


L. 15. pr. ff. 
de pœnis. 


86. inſt. de 
legatis. 


8B. 1. tit. 4. 
& 16. 22. 


hg. 4. inſt, 
de verb. 


oblig. I. 42. 


ff. de oblig. 
et action. I. 5. 


Q 2. ff. quan- 
do dies leg. 
cedit. I. 104. 


LI. ff. de le- 


Zat. 3. 


condition is pendant, tranſmits the hope 
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 revaked, either exprefaly, or tacitly. Thus, the voluntary alienation 


of the thing bequeathed, or willingly uplifting the bond, and not 
employing it, will infer revocation. But tis otherwiſe, if the aliena- 
tion was neceſſary, or the debtor forced the payment, and the mo- 
ney was re-employed on a moveable CO for then the teſtator 
will be preſumed only to have been exerciſing lawful acts of admi- 
iſtration, but not to have intended to prejudice or recal the legacy *, 


A transferring the legacy from one to another, or doing deeds in- 
confiftent with the bequeſt, will infer a virtual revocation, as by diſ- 


charging the debtor of the bond legated. But an univerſal legacy, 


granted by a poſterior deed, will not infer a reyocation of a prior 


ſpecial or particular legacy, unleſs it 1s expreſſed®, 


Bxs1DEs revocation, there are divers ways whereby legacies be- 
come void ; 1. By the teſtator's deſigned cancelling the writing con- 
taining them ; but the legatary proving it was accidental, the 2 
is {till due, if it is legible-. 2. By the legatee's dying before the teſta- 
tor, unleſs the legacy is bequeathed . To him, and his heirs or execu- 
*tors,” for then the heir is legatary, upon the deceaſe of the perſon firſt 
named, It would be otherwile, if the legacy were left to one «For 
« himſelf and his heirs,” for then it is not bequeathed to the heirs, that 
being only an uſeleſs adjection of what is implied, upon the legacy's 
takin effect in the perſon of the legatee. The like rule would ſeem 
to hold, if the legatary becomes, in the teſtator's life, diſabled to hold 
or enjoy the legacy, as being attainted of treaſon, or turning a 
monk, for thereby he becomes civilly dead.. 3. The legacy be- 
comes likewiſe extinct, if the legatee, in the teſtator's life, acquire 
the thing bequeathed on a lucrative title, for, in ſuch caſe, he can- 
not demand the value; but, tho he acquires it for an onerous 
cauſe, he may have the value, as in the caſe of Legatum rei alienæ 
ſcienter legatæ l. 4. By the legatee's repudiating the legacy, either 
expreſsly, or tacitly, by refuſing the burthen of tutory, or other con- 
dition annexed to it. 5. By defect of the condition, if it is caſual; 
but, if it is a potential or voluntary condition, then the legatee, do- 
ing all in his power to accompliſh it, makes the legacy to be due, as 
I have obſerved on conditions in generals. Where J have likewiſe 
taken notice of this difference between conditional obligations and 
conditional legacies, that, in the firſt, the creditor dying while the 
of the obligation to his re- 
preſentatives ; whereas, in ſuch caſe, a conditional legacy becomes 
void“: the rule being, that, if the legacy does not become effectual 
in the perſon of the legatee, it cannot be profitable to his repreſenta- 
tives, unleſs it is otherwiſe provided, as juſt (aid. 


SECTION III. Obligations incumbent on Executors, and Privileges 


competent to them. 


AN executor has the office of executing the teſtament, and there- 
fore is liable to exact diligence in recovering the ſubjects, as to cre- 
ditors; nor is there any reaſon for exempting him from the ſame, as 
to the neareſt of kin, wife, or legataries, who are truly creditors to 
the executor for their intereſt in the executory, after payment of the 
debts. The inventaries in the confirmation prove the exiſtence of 


the 


54. Other 
caſes, where 
legacies be- 
come void 
particularly 
the legata- 
ry's prede- 
ceaſe, incapa- 
city,lucrative 
acquiſition, 
repudiation, 
and defect 
of the con - 
dition. 


55. To what 
diligence is 
an executor 
liable. 
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56. What is 
the executor 
liable to, in 
reſpe to 
ſpecial lega- 


cies, 


57. How far 
the executor 
liable for in- 
tereſt of the 
ſubjects con- 
firmed. 


$8.In default 
of an execu- 
tor nomi- 
nate, who in- 
titled to the 
office; and 
what if one 
that is not 
neareſt of kin 


confirm. 


jects of the inventary 
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the particulars therein contained, and is a charge againſt the execu- 
tor, who muſt ſhew how he was excluded. Therefore, if the ſub- 
periſh, by the default or negligence of the ex- 
ecutor, he is ſtill liable to make them good *. 


In ſpecial legacies, whether of bonds or particular goods, the ex- 
ecutor ought forthwith to make them over to the legatee, after con- 
firmation, when required, if there is no doubt that ſuch legacies will 
be free, after payment of the debts ; but otherwiſe he is not bound 
till it appear, if there is a ſufficient fund for the debts. In the mean 
time, he ought to adhibit due care, that the thing periſh not, for he 
muſt execute his truſt faithfully, as above.. He needs not confirm ſuch 
ſpecial legacy, and then he can only be bound to notify to the lega- 
tee his willingneſs to concur with him in a proceſs againſt the debt- 
ors or havers, or otherwiſe for making the legacy effectual; he being 
always ſecured by caution againſt debts that may afterwards appear, 
if there is any ground to ſuſpect ſuch, 


Tux executor regularly is not liable for intereſt of the ſubjects con- 
firmed either to creditors or others, except in ſo far as they bore inte- 
reſt before? ; for, if he converts them into money, and lends it out, 
it is on his own riſk, and therefore it is reaſonable he ſhould have 
the benefit But, if the executor is tutor or adminiſtrator in law to 
thoſe intereſted in the executory, he will, as ſuch, be liable for in- 
tereſt from the time he got the money into his hands, as hath been 
ſaid of tutors and curators, with reſpect to their duty in general *. 
And, from common equity, if the perſons concerned in the execu- 
tory- effects have been in ſuit againſt the executor for their ſhares, 


and have been litigiouſly oppoſed, they are found intitled to intereſt 


* 


from the time he received the money. 


Ir there is no executor nominate, or he declines intermeddling, or 
does not apply to be confirmed, there is place for executors Dative; 
who regularly are the neareſt of kin in the line of ſucceſſion in move- 


ables, of which I have ſpoken already f. All in the fame degree of 


relation to the deceaſed have an equal intereſt ſecundum caprta, or 
according to their number. And if a remoter confirm, he is account- 
able to the neareſt of kin, who had right to ſucceed at the time of the 
confirmation; for they tranſmit their ſhares thereafter to their execu- 


tors, whether executors nominate or dative confirm; becauſe they 


are the proper ſucceſſors, and the executor, as curator bonorum, has 
only a truſt by the confirmation, if he is not neareſt of kin, legatary 
or creditor, or otherwiſe concerned, for his own intereſt s. There 
is this only difference as to the neareſt of kin, that thoſe of the whole 
blood exclude thoſe of the half blood, not only in the ſame degree, 
but likewiſe in a nearer ; ſo that if there is any iſſue of brothers or 
ſiſters- german, thoſe bar the brothers or ſiſters-conſanguinean, tho 
in a nearer degree. Thus, the neareſt of kin, (in default of executors 


nominate) have the preferable right to the office, but the remoter 


will be admitted, failing application by the next of kin for the of- 
fice of executory. The relict, creditors, or legataries may, in default 
of the next of kin, apply and confirm, who will be liable to account 
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to all others concerned, according to their reſpective intereſts in the 


executory. 


Or old, the goods of the inteſtate were under the adminiſtration 
of the biſhop of the dioceſe where the deceaſed had his reſidence, to 
be diſtributed at the ſight of his near relations, for payment of the 


debts and otherwiſe. And if ſuch deceaſed was a foreigner, the bi- 


a Stat, W. I. 
c. 22. and 


20, 
d P. 1669, 
e. 79. 


© P. 1690. 
C. 26. 


Nov. 14. 
1679. 


P. 16 
C. 41. 


f Feb. 14. 
1623. Bane, 
March 12. 
1631. Duff, 


6 Jan. 23. 
1745. execu- 
tors of Mur- 
ray. 


ſhop intermeddled likewiſe with the effects, and was anſwerable to 
his neareſt of kin; and, in default of ſuch, they behoved to be ap- 
plied to pious uſes *. But thereafter charges, at the inſtance of com- 
miſſar- fiſcals, againſt the next of kin, to give up inventary and con- 
firm, eſpecially for the benefit of the quot, were introduced. The 
commiſlar cannot now cauſe charge the neareſt of kin to confirm, 
and, in default of their confirming, give the office to his procurator- 
fiſcal, or any other, as executor ſurrogate in his wry as was the 
cuſtom of old; thoſe only above mentioned, intereſted in the deceaſ- 
ed's effects, can claim the office of executors, by the late ſtatute ©. 
A creditor or legatee need confirm only what they think ſufficient for 
their own payment; but if they confirm more, they are equally li- 
able in diligence with other executors, and muſt account for the o- 
verplus to thoſe having intereſt *. 


By an expreſs ſtatute in behalf of creditors, if a moveable eſtate 
fall to the neareſt of kin, who lie out, and do not confirm, their cre- 
ditors may obtain themſelves decreed and confirmed executors da- 
tive to the deceaſed, as if they were creditors to him; with this pro- 


viſion, That the creditors of the deceaſed, doing diligence to affect 


his executory within year and day of their debtor's death, ſhall be 
preferred to the diligence of the creditors of the neareſt of kin. 


WHEN one or more confirm as executors nominate, or dative qua 
neareſt of kin, there can be but one ſuch principal teſtament confirm- 
ed, more being inconſiſtent ; for they are univerſal repreſentatives of 
the deceaſed, ſo far as the title of executory extends. But if there 


is any thing left out unconfirmed, or if the goods confirmed are too 


low appretiated, there is place for executors ad omiſſa, vel male appre- 
liata, i. e. in reſpect to what is omitted, or wrong appretiated, who 
mult likewiſe be creditors, or others intereſted in the executory. They 
mult cite the principal executor, (not being an executor creditor) 
who will be preferred to eik or add the ſubjects in queſtion to the 
principal teſtament /; unleſs they were fraudulently omitted, but o- 
therwiſe the perſon that ſerved the edict qua executor ad omifſa, aut 


male appretiata, will be decreed and confirmed as ſuch. This was 
the uſual courſe of old. 


Bor the court of ſeſſion have of late found, that one, qua neareſt 
of kin, confirming a part, makes up a title to the whole effects, fo 
as the ſame ſhall deſcend to his next of kin, or be affectable by his 
creditors. And, by the fame rule, the executor confirmed is liable 
for the true values, without any confirmation ad omiſſa, vel male ap- 
pretiata, the original confirmation being Additio hereditatis in mobili- 
bus. But that cannot hinder creditors to confirm ſuch particulars, in 
order to prefer themſelyes thereon, if they ſee cauſe. A partial con- 
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firmation was formerly found ſufficient to tranſmit what was eiked 
or added to the teſtament after the executor's death * : and I ſhould 
humbly think the import of the foreſaid judgment is no more as to 
nomina, viz. bonds, or other ſuch effects omitted; and ſtill the par- 
ty who intermeddles, after a partial confirmation, with ſubje&s omit- 
ted, cannot be ſafe againſt the paſſive title of vitious intromiſſion *, 


Tux values put on the goods by the commiſlars, or the extent of 
them as mentioned in the confirmation, are preſumed to be juſt, but 
may be redargued by a contrary proof. Hence, if ſtacks of corn are 
given up at ſo much, before proofing them, the executor will be li- 


able to the full extent, as it afterwards comes out on proofing, and 


will likewiſe have deduction. if they fall ſhort :. But the values put 
by the deceaſed on his own goods will be the rule of accounting, in 
reſpect to the free dead's part; becauſe the overplus value will be 
underſtood as bequeathed to the executor. But as to the wife's ſhare, 
legitim, or intereſt of creditors, if ſuch prices are below the juſt va- 


lues, the executor will be liable for the true prices, and bound to give 
his oath on the prices received . | 


EXECUTORS are bound to give up the inventaries on oath, but that 
is much diſſuſed: however, {ſtill they may be compelled to give their 
oaths upon the inventary, if any party therein concerned infiſt for the 
ſame. The executor is accountable for the bonds, as ſtated in the 
confirmed teſtament ; and tho' it conſiſted with his knowledge that 
part of them was paid, it will not relieve him, unleſs ſuch payments 
are duly inſtructed ; becauſe the executor's knowledge can only pre- 
judice his own intereſt *- However, ſince he might have confirmed 
only what was owing, it is his own fault if he ſuffers by ſuch erro- 
neous confirmation of ſums not due. One by confirming, ad male ap- 


pretiata, gains to himſelf a preference on the overplus price, as juſt 


ſaid ; but otherwiſe the original executors are anſwerable for the 
whole produce of the executory, deducting all charges, damages and 


deficiencies . 


Ir only an executor-creditor is confirmed for his own payment, o- 
ther creditors may thereafter confirm the ſame ſubjects, or things that 
are omitted, without citing him ; and then they may compete, who 
ſhall be preferred, the confirmation being, in that caſe, only a ſtep 
of legal diligence £, but not a repreſentation of the deceaſed; as is in- 
tended, where executors nominate, or neareſt of kin confirm. When 
a creditor applies for confirmation, other creditors may inſiſt to be 
conjoined, which will be granted, they all having equal intereſt. 


A GENERAL diſponee confirms executor-creditor on the expreſs or 


implied warrandice in the diſpoſition; and where the diſponer remain- 
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ep. deciſ. 
Bruce. 


f Dirlt. d. 
deciſ. 97. 


8 Jan. 2. 
1708. Ram- 


ſay. 


ed in the poſſeſſion, the onerous creditors will be preferred to the diſ- | 
ponee who expedites confirmation“, ſuch diſponee being only regard- 


ed as a gratuitous creditor, to whom onerous ones are juſtly prefer- 
ed, notwithſtanding the confirmation of ſuch general diſponee, which 
intitles only to adminiſter and diſpoſe of the ſubjects. But if ſuch ge- 
neral diſponee competed with a particular creditor for the office, the 
diſponee is preferable; for he is impowered by the deceaſed as an 


univerſal 


h June 19. 
1711. Lid- 
dle. 
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H d. inſtruc- 
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univerſal adminiſtrator of his effects, and in a manner wants only the 


name of Executor, which ought to be ſupplied by the judge. 


ALL executors, whether nominate by the deceaſed, or dative, muſt; 
before confirmation, find caution in the commiſlar's books, to make 
the contents of the inventaries to be confirmed fortheoming to all 
concerned *; and the confirmation is a warrant from the commiſlars 


to the executor to intermeddle with the whole ſubjects contained in 


the inventaries. If the confirmation proceed on a nomination of exe- 
cutors, the confirmation is termed Teſtament Teſtamentar ; but if 
it is of executors given by a decree-dative of the commiſſar, it is 
termed a Teſtament Dative, (as obſerved in the entry) in favour of 
the executor dative, either as neareſt of kin, relict, general diſponee, 
creditor, legatary, or other perſon, conform to the title whereon the 
decree proceeds. But an executor nominate needs no decree declar- 


ing him executor ; for he has right to the office by the nomination. 


Ir the ſubject of the executory is deſperate or doubtful, the execu- 
tor uſes. not to expedite a confirmation, but to take out from the com- 
miſſar a licence to purſue havers or debtors, either upon the nomi- 
nation or decree dative. If ſuch executor die before confirmation, his 


right and inhibitions, or arreſtments on the dependence, commonly e- 


vaniſh ; becauſe the office cannot tranſmit b. But if ſuch executor was 
an univerſal one, as neareſt of kin, and there was a confirmation of 
part, tho' the debt purſued for, in virtue of the licence, was not con- 
firmed, it would ſeem to follow, from the late deciſion in the caſe 
of the creditors of Mr. . © that the depending action, after the 
executor's death, may be proſecuted ” his neareſt of kin, or credi- 
tors confirming executors to him ; and conſequently that the inhibi- 
tion uſed by the executor who purſued on the licence, may ſtill ſub- 
fiſt, ſince decree may be recovered on the dependence after his death, 


and the ſum may be eiked or added to the confirmed teſtament, be - 
fore extract. Dr | 


Tos licences uſe to be qualified Exchudendo ſententiam, that no 
ſentence or decree ſhall be extracted till confirmation ; and tho' it is 
not ſo qualified, yet, if the executor extract his decree before confir- 
mation, it will generally be void : however, ſuch executor, by a li- 
cence, having a good title ad inchoandam litem, or to carry on a proceſs 
at his inſtance, it will interrupt preſcription, even tho', as to other 
effects, the diligence uſed on the dependence ſhould fall with the 
licence, by the purſuer's deceaſe without confirmation % An execu- 
tor may purſue upon the decree dative, before the commiſſar who 
gave it, without any formal licence, that being implied in ſuch decree. 


THE wife's intereſt is indeed her ſhare in the communion of goods; 
and tho' ſhe tranſmits her right without confirmation, yet, becauſe 
ſhe has a third or half pro indiviſo of the whole, the cannot regular- 
ly come at the poſſeſſion of it without confirmation; for the bonds or 
other rights are underſtood to be actu in her husband's perſon, and 
ſo the creditors or havers are not bound to pay or deliver to her with- 
out confirmation . But if ſhe divide with the children, and get 
her own ſhare of the executory, it will infer no vitious intromiſſion, 


tho' 
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tho' ſhe does not confirm, if there is a confirmation expedited by them, 
notwithſtanding it does not include the goods allotted to the widow; 
for not only does ſuch partial confirmation, in ſome reſpect, veſt the 
whole. executory in them, as I took notice above, but likewiſe ſhe 
openly intermeddles with the goods, upon the title of property, as 
her own ſhare in the communion. As to the childrens legitim, it is 
likewiſe tranſmitted without confirmation ; but being only a propor- 
tion, pro indiviſo, of ſubjects that were the property of the father, a 
confirmation is neceſſary to the above effect. If wife or children, 
outliving the deceaſed, die before confirmation of his teſtament, their 
neareſt of kin muſt confirm executors to them, and thereby ſtate the 
right of the wife, or childrens legitim, in their perſons; and thereafter 
confirm executors to the firſt deceaſed, if no other is confirmed to 
him, in order to obtain decrees againſt the debtors to the deceaſed. 


71, Executi- THE executors, by their office, ought to proceed to execute the 
ee tel- teſtament, which is done by aſſuming poſſeſſion of the goods, or ob- 
what if the taining decree againſt the debtors, or getting payment or bonds of 


executors die corroboration from them. Before the teſtament is executed, the ex- 
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6 before ee. ecutors of old had not the deceaſed's rights perfectly ſtated in their 

| | TY perſons; and therefore, if they died before it was executed, there uſed 

. to be given executors ad non executa, concerning which I ſhall diſcourſe 

1 at large hereafter. | CR 

164060 | : : | 

ahh 72. Thecaſe FExXECUTORs creditors confirm for their own payment; and there- 

Wl. kn nn 5 fore, tho' they did not recover ſentence againſt the debtors, or other- 

1 ing before Wiſe execute the teſtament before their deceaſe, there was no place, 

HON | 2 the even of old, for executors ad non executa ; for, without ſuch pro- 

10000 „ cCeeding, they effectually tranſmitted the ſubject to their executors, | 
10 0 ſo far as concerned their own intereſt *. Where creditors confirm os 2 
10 more than ſatisfies their own debts, they are in that reſpect as other * 
ORR executors, who have only the naked office ; and being equally liable 

104 in diligence, their repreſentatives are anſwerable for the overplus, if 

14 the ſubjects periſhed by their fault, or the deceaſed executor-creditor 
1 had intromitted with themb. | ; b Gilm. de- 
0 | ciſ. ult. 

il 1 7 The re- THE office of executor obliges him to recover the effects of the de- 

100 tent o ne ceaſed, or to uſe proper diligence for that purpoſe, conform to the 


executor a= Warrant in the confirmation, and thereout to pay debts and legacies, 
gainſt tbe in due courſe. And, by our old ſtatutes, he was bound to anſwer 
_ the creditor within the year after the teſtator's death, in which time 
the heir could not be purſued, in reſpe& of his year of deliberation ©, *© P. 1504. 
And, from the ſtatutes juſt referred to, it would ſeem, that the exe- 5 155 4 
cutor behoved to anſwer all debts, without relief againſt the heir as e. 106. 
| to heritable debts. But the courſe of law hath ſince gone otherwiſe, as 
I have obſerved elſewhere!; and this is plainly ſuppoſed to be our 9 up. tit. 4. 
law, by the purview of the ſtatute 1669*, which ordains, That there P. 1669. 
ſhall be no abatement of the quot, on account of heritable debts W- 7 
ing by the deceaſed, where there is an heritable eſtate that belonged 


to him for ſatisfying the ſame. 


74. The man FExXECUToRs ought to execute the teſtament, by obtaining decrees 


ner of exe- againſt the debtors, if ſuch decree is not prevented, by the debtors 
cuting teſta- | makin 8 


4 Feb. 20. 
1627. duke 
of Lennox. 
Fount. Nov. 
29. 1677. 
Iſbrand. 


P. 1693. 


C. 15. 


Hume (ex- 
ecutor) 278. 
June 24. 

1737. Mit- 


4 March 17. 
1630.Semple. 
Jan. 25. 
1665. Men- 
zies. 


©Decem. 16. 
1674. Kel- 
head. 


Trr. VIII. Obligations incumbent onExecutors, Ic. 397 


making payment, or becoming voluntarily debtors to the execu- 


tor, by granting bonds to them for the debts confirmed. In caſe of 
an executor's death, tho' after litiſconteſtation, if before decree, the 


action of old fell, and there behoved to be an executor ad non execula, 


who muſt have brought a new action in his own name. Such exe- 
cutor was confirmed to the firſt deceaſed, but was accountable to the 
next of kin of the executor confirmed, who died before the teſta- 


ment was executed; but, if there was a co-executor, the office of ex- 
_ ecuting the teſtament accrued to him. 


But now, if a bond was re- 
giſtrable at the deceaſed's inſtance, the executor will obtain a horn- 
ing without any previous decree againſt the debtor, in force of the 
ſtatute, upon producing his confirmation of the debt, or other title 
to it, and may proceed in any action that was depending at the de- 


ceaſed's inſtance, upon his own title, without transferring the ſuit 
active, which was the tedious cuſtom of old, happily recifiedb. 


By 
this ſtatute, confirmations ad non executa became unneceſlary, and 
accordingly have ever fince been diſcontinued ©, 


As executors ſtrangers nominate are intitled to a third of dead's 
part, it may ſeem to be given them for their trouble in executing the 
teſtament. But I conceive, that, tho' they die before that is done, the 
perſons intereſted in the executory will be liable to allow their repre- 
ſentatives the ſame at counting; becauſe the ſtatute declares their in- 
tereſt to be the third of dead's part, which formerly was interpreted 
to carry the whole of it ; ſo that, whether the teſtament was executed 
or not in their time, they have the third. But, it may be doubted, 
if this ſtatutory grant of the third of dead's part takes place, in caſe 
the executor die before confirmation of the teſtament ? For anſwer, 
on duly conſidering the terms of the ſtatute, and intent of the ſame, 
it would ſeem, that this third will not be due in that caſe; for it ex- 
tends to all perſons then already nominated executors in any teſta- 
ment, not as yet confirmed; and conſequently their right only was to 
become effectual by confirmation, and the office is never fully eſta- 
bliſhed in them without it, that being Additio bœreditatis in mobilibus. 


AFTER the teſtament was executed, the right to the effects of the 
executory was fully ſtated in the executor's perſon, even where he 
had only the naked office. Hence any co-executor, after ſuch exe- 
cution, might proceed in diligence for his own ſhare of the debt, diſ- 
charge it on payment, or aſſign it, without troubling himſelf with 
the reſt; but his diſcharge was ſuſtained no fartherd. All which they 
may now do, even after the ſimple confirmation, which veſts the 
ſubjects in them, under the proviſo ſubjoined ; whereas formerly, 
that was only accompliſhed by executing the teſtament, 


Bur if, even after execution of the teſtament, the ſubjects till 
remain unuplifted or conſumed, the creditors of the deceaſed, or o- 
thers radically intereſted in the executory, are preferable to the cre- 
ditors of the executor ; becauſe his right is only fiduciary, and in 


truſt for others concerned. But, if the debts are paid to the executor, 


the debtors are ſafe, as likewiſe are the purchaſers from them of the 
moveables confirmed, | 


% 


Vor. Il. | 4 


ANp, 


ments of old, 
and at pre- 
ſent. 


75. If an ex- 
ecutor ſtran- 
ger nomi- 
nate, die be- 
ſore executi- 
on of the 
teſtament, is 
he intitled to 
the third of 
dead's part. 


76. By con- 
ſirmation the 
executory- 
effects veſted 
in the execu ; 
tors. 


77. What if 
the ſubjects 
are in the 


hands of the 


executors, 
and others be 
intereſted in 
them. 


—— — — — — > 


— ————— —— 


— — 
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53. In a dif- Anp, for the like reaſon, if one has a general diſpoſition to move- 
— ables, with the burthen of the granter's debts, or for behoof of the 


the intruſter, N or of others, while the ſubjects are extant in the truſtee's 
and others 


. — to ferred to the truſtee, or his creditors. But, if the ſubjects are diſpoſ- 
the truſtee ed of, or the debts paid, the purchaſers or payers are ſafe, by the 
and his cre- rule, that Mobilia non habent ſequelam *. For the fame reaſon, ſuch 


ditors ; what 


if he or an truſtee, or an executor, even after the teſtament is executed, forfeits, 
executor is by his crimes, only his own proper intereſt in the ſubjects conveyed, 
forfeited, gr in the executory, whether the third of dead's part, or as one of 
the neareſt of kin, or as having paid debts due by the deceaſed, or 
other claims on the executory *. . 
79. The ef- 


b Tnus likewiſe a gratuitous diſcharge by an executor can only be 
_—_ 2 ſuſtained, ſo far as concerns his own proper intereſt, but will not be 
ed by an ex- prejudicial to the wife, neareſt of kin, creditors or legataries of the 
ner. deceaſed®; becauſe the execution of the teſtament does not create 
the executor abſolute proprietor of the ſubjects, farther than his own 

intereſt extends, and as to the overplus he is only a truſtee. 


80. The caſe 
of aſſignati- ceaſed, being duly intimated, were in the ſame caſe with reſpect to 


2 by the executors or ſubſequent deeds granted by them in prejudice there- 


and, the truſter, or his creditors, or others intereſted, will be 4081 


Ass iGNATIONSs granted by executors of the debts due to the de- 


PDecem. 17. 


1675. Maſter - 


ton. 


d Decem. 21. 


1671. Gor- 


don. 


Hume deciſ. 
28. 


of, as other aſſignations, provided the executors were living at the 


time of the aſſigney's executing the teſtament, by decree againſt the 


debtor, by our old law* ; and now the confirmation ſtating the right 
in the executor's perſon, his death, before execution, does not alter 
the aſſignee's caſe in any reſpect. But ſuch aſſignation by an execu- 
tor, even of old, could not prefer the aſſigney to others having a pro- 
per intereſt in the executory, if they competed before the debt was 
uplifted in virtue thereof, tho' the teſtament was executed by ſen- 


tence*® ; and much more now, when the want of ſuch execution does 
not alter the caſe in that reſpect. 


81. The caſe BECAUSE the death of the debtor might not preſently come to the 
2 3 knowledge of ſome of his creditors, whereby others might exclude 
1672, as to them by diligence; therefore, it is provided by act of ſederunt ,, That 
the citation all creditors who do diligence within half a year of his death, by con- 
of executors firming themſelves, or by citing the executors confirmed within that 


confirmed 8 | : 3 

within ſix time, are equally preferable; and therefore, if ſuch citations are 

on - 7 uſed, the executor ought to call the perſons intereſted in a multiple- 
© deceale 


Free" poinding, that they may debate their intereſts. If no diligence is 
done by others within the half year, the executor-creditor confirmed 
in that time is preferred for his own debt. After expiring of the 


half year, creditors confirming are preferable, according to the dates 
of their reſpective confirmations, | | | f 


2. The act 
only con- 


THe privilege introduced by the act of ſederunt, above referred to, 
only con- Concerns only the caſe of executors-creditors confirming within the 
tors credi- half year of the deceaſed's death, that other creditors, citing the cre- 
tors; the rule ditor confirmed within that period, ſhall be equally preferable with 
of preference him on the ſubjects confirmed. Wherefore, the citing an executor 


of creditors, e . 
where an u- Nominate confirmed, or an executor qua neareſt of kin, or relic, 


within 


d Nov. 24. 
1674. Busſle. 


P. deciſ. 
Decem. 16. 


1674. Kel- 


head. 


f Act of ſeder. 
Feb. 28. 
1672. 


We, 


* Hume (ere · 
ditors of a 
deceaſed) 
Feb. 15. 
1738. Gra- 
ham 


b Palrymple, 
Detem. 3. 
1713. Col. 
Erskine. 


© Fount, 
Decem. 22. 
1704. Chieſ- 
ly. Forbes 
Ms. july 7. 
1714. Ker. 
CHarcus (ex- 
ecutors) 
Nov. 1683. 
Forbes. 


© July 23. 
1625. Aitkin. 
July 12. 
1526. Turn- 
bull. July 22. 
1630. Sal- 
mond. 
D. d. deciſ. 


g Inſtruct. to 
the commiſ- 
ſars, anno 
1666. June 7. 
1677. An- 
drew. Nov. 
24. 1680. 
Crawford. 
bStat, Will. I. 
C. 21. 

133 H. VIII. 
c 


kB, 4. tit. 9. 
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within the half year, has no effect to prefer the citer to other credi- 
tors. And neither the firſt citation, or firſt decree, againſt ſuch uni- 
verſal executor, but only payment on lawful ſentence, can give a pre- 
ference to any of the creditors not privileged *. | 


CREDITORS upon the foot of this act of ſederunt, or otherwiſe, or 
as being conjoined in the confirmation, are preferable par: paſſu upon 
the executory, and draw proportionably to their grounds of debt. 
If one of them is creditor in an annuity for life, he liferents a ſhare 
of a ſtock anſwerable to ſuch annuity, proportionably with the other 
creditors ; and, after his death, ſuch ſtock is divided between his ex- 
ecutors and the other creditors, in proportion to what is ſtill reſting, 
his claim being the deficiency of his annuity ®, | 


ExXECUTORs are not liable to deeds, performable by the heir, in 
relation to the heritage ; but, if the deceaſed had entered into a mi- 
nute of contract for purchaſe of lands, the executors would be an- 
ſwerable for the price, tho the eſtate purchaſed would go to the 
heirs*. And, by the ſame rule, if the anceſtor fold his land-eſtate 
by a minute of ſale, and took the price payable To himſelf, his 
« heirs and executors,” the price as due by a perſonal moveable obli- 
gation, would go to his executors, tho' his heir would be bound to 
convey the eſtate*. 


ExEcuToRs nominate, or dative qua neareſt of kin, jointly re- 
preſent the deceaſed, and therefore, they ought regularly to be all 
ſummoned by the creditors in a ſuit for their payment: but, if one 
of more executors is purſued, and his part of the executory inter- 
meddled with by him, and unexhauſted, is ſufficient for the debt 
purſued for, decree will go againſt him for the whole. But 'tis a 

ood defence for an executor, that the co-executors have received 
ir full ſhare of the executory, in order to reſtrict the purſuer's 
claim to the defender's proportion, conform to his intereſt in the ex- 
ecutory, reſerving action to the purſuer againſt the reſt, or their re- 
preſentatives, for their proportions, as accords, if they are ſolventf. 


_ ExecuToRs have no power to prefer one creditor to another; and 
therefore cannot pay, but upon lawful ſentence, other than privileged 
debts, vix. the funerary charges, and medicaments to the deceaſed 
in his laſt ſickneſs, ſervants fees for the year or half year, according 
as they were feed, current at his death, half a year's rent of the houſe 
in which he died, and a year's rent to the heritor of the lands, poſ- 
ſeſſed by the deceaſed, and ſteelbow goods, which are all men- 
tioned as privileged debts, in the inſtructions to the commiſſars, 
1666. The executor may alſo pay, without ſentence, debts acknow- 
ledged by the deceaſed in his teſtament, provided payment is made 
before citation at the ſuit of another creditor *, Of old, debts due to 
the king had a preference upon the debtor's executoryb; but now 
the caſe muſt be determined by the Engliſh ſtatutei, which is made 
our law, by the act eſtabliſhing the exchequer, of which I ſhall diſ- 
courſe in the proper place*. The wife's aliment, till the term, is 
ſo far from being privileged, that it is not due at all, in competition 

with 


niverſal exe- 
cutor is con; 


ſirmed. 


83. How a 
creditor in an 
annuity claſ- 
ſed upon the 
executory. 


84. How far 
are executors 
intitled to 
the price of 
lands due by 
a minute of 
ſale. 


8g. In the 
caſe of more 
executors, is 
action com- 
petent againſt 
any of them, 
without call- 
ing the 
whole. 


86. How far 
can execu- 
tors ſafely 
pay without 
ſentence, 
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with creditors*: nor, for the ſame reaſon, is the aliment of the family, r Bk. 
till the next term, a privileged debtb. - 
e Hume (huſ- 
87. Common I may ſeem, that payment of common debts, without decree, — 4 
debts * ſhould not hinder thoſe debts from being brought in par: paſſu with 1 32. Gib- 
aber rac the purſuer's ; but even this is rejected, to prevent all colluſion be- 3 
ther diſal- tween the executor and ſome favourite creditors, to the prejudice of = "ap 
lowed. others. And, for the fame reaſon, the benefit of eaſes obtained from creditors of 
| any of the creditors, muſt be communicated to the reſt, The firſt ci- Lindſay. 
tation gives no preference, tho it was uſed within the half year of 


the deceaſed's death; except in the caſe of citing an executor-eredi- 


tor, in terms of the act of ſederunt before quoted ©. _ ep. d. deciſ. 
0 | _— deciſ. N 
. q FRET act 0 
88. The me- [IT was uſual of old for executors, in order to be exonerated, to Fo 1672. 
— hong purſue an action before the commiſſars to that purpoſe; but ſuch pro- 


ing execu- ¶ Ceſſes are not much uſed at preſent, and, when they were accuſtom- 
tors; how do ed, ſuch decree could not be effectual againſt any creditor or legatary 
they procee® not therein called. Wherefore executors are to take care that they pay 
order to it. fafely, in manner above; and when they find, by their accounts, 
that the effects are all thus drawn out of their hands, if they are 
purſued at the inſtance of creditors who have been remiſs, then, in 
lace of ſuch action, at preſent, they uſe this defence, vig. That the 
inventaries in the confirmation are exhauſted by payments to credi- 
tors, legatees, or others intereſted, upon lawful ſentences, before ci- 
tation at the purſuer's inſtance ; or of privileged debts, or other 
. debts acknowledged in the teſtament, tho without ſentence. But if 
actual payment is not made, the executors, after citation by another 
creditor, ought to ſuſpend all decrees taken againſt them, and raiſe 
a multiple-poinding againſt all parties; for otherwiſe they cannot 
pay ſafely. And truly, I conceive, the faireſt and ſafeſt way for exe- 
cutors, who are afraid the executory will not anſwer the demands 
upon it, is to ſue an action of multiple-poinding, before the court of 
ſeſſion, in order to be exonerated, and therein to call all perſons in- 
tereſted, that they may receive their proportion in the diſtribution of 
the executory. 73 


89. Ranking IN ranking creditors on the executory, the privileged debts afore- 
of creditors ſaid are preferred in the firſt place; next, the debts or claims due 
on the execu- . . . : 
tory. to the executor, as after mentioned. Thirdly, the other creditors 
are ranked pari paſſu, and the expence of confirmation, and of the 
j action, is proportioned on all the creditors, as they draw of the ſub- 

WWE ject , and the remainder goes in payment of the particular legacies, Arg. act of 

Mr or to the reſiduary legatee, or univerſal legatary ; and, if there is none 5 * 
ſuch, to the neareſt of kin, after deducting a third of dead's part to 
the executor ſtranger nominate ; for the nomination of executor car- 


ries no more, ever ſince the old ſtatute aforeſaid, as above. 


_ 
— — 
—— — — 
r — 
8 
_— 
— — — —— ——— 


90. An exe- As the executors cannot prefer one creditor to another, by volun- 


„ cutor, in ſuits tary payment, ſo they ought not to overlook any obvious allegation 
0 0 aug cn that can be made againſt the claims on the executory, or anſwers to 
lh i omi any ob- the defences offered for the debtors to the executory : thus, if any of 


. de® the debtors to the executory have, after the creditor's death, acquired 
ence. right to the debts owing by the deceaſed, compenſation will not take 
6 place 


1 
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place thereon againſt the debt due to the executory, as I obſerved at 
large elſewhere *: and the executors ought. not to omit ſuch plea, or 
any juſt allegation that may occur againſt any of the debts whereon 
claims are founded againſt the executory. But, as juſt remarked, the 
executor ſhould ſummon all the creditors he can diſcover, in a mul- 
tiple-poinding, and then they are bound to advert to their own inte- 
reſts, and he pays ſafely to thoſe that are preferred, even tho' in ab- 
ſence; becauſe he pays upon a lawful ſentence. And perſons hurt, 
in caſe they were privileged creditors, by ſuch preference, can 
only recover their money * thoſe that received it unduly, but o- 
thers, tho' not called in the action, have no remedy, unleſs they had 
interpelled the executor by citation, or that he behoved to bene 
them, as being teſtamentary creditors. 


*B, 1. tit. 
24. 831. 


EveNn payment of legacies, or to the wife or neareſt of kin, of their 
ſhares, upon lawful ſentence, will be a good defence againſt credi- 
tors who had not interpelled the executor before ſuch payment, un- 
leſs the debts were conſiſtent with his own knowledge: and the cre- 


ditors muſt purſue the receivers for their payment; but he cannot 


pretend ignorance of teſtamentary debts ; and ſo, in a queſtion with 
them, payment of legacies is no defence. | 


Tux debtors of perſons deceaſed are bound to pay to executors 
without a decree ; for they may ſafely do it ; and ſummary diligence 
is competent at the inſtance of the executor confirmed, in the ſame 
manner as at the deceaſed's, the confirmation of the debt being equal 
to a ſpecial afſignation *, which was otherwiſe of old. Payment, or 
any other defence, will not be competent to be proved by the exe- 
cutor's oath, farther than concerns his own antereſt ; becauſe, as to 
the overplus, he is but as a factor or truſtee ; nor can any creditor 

rove his debt in that manner to any other effect :. And therefore, 
fore payment of a debt, inſtructed only by the executor's oath, the 
creditor muſt find caution to ſecure the executor againſt other credi- 
tors who vouch their debts legally ; for, by ſuch payment, the in- 
ventary cannot be exhauſted, and it is not reaſonable the executor 
ſhould be allowed to ſuffer damage in the exerciſe of the office. 


b Pp. 1693. 
c. 15. 


© Feb. 6. 
1627. Ker. 


— 


AN executor-creditor is always preferable for his own debts, after 
the privileged debts, which are preferred to his; and, in caſe of 
more ſuch confirmations of the ſame ſubjects, according to their re- 
2 dates. One confirming as neareſt of kin will likewiſe be pre- 

erred for debts owing to himſelf, tho he did not confirm as execu- 
tor-creditor, provided thoſe debts were either originally due to him- 

ſelf, or aſſigned before confirmation; and will alſo get allowance of 

all debts of the deceaſed, paid by him on diſcharges before. confirma- 

tion ; or wherein he ſtood originally cautioner tor the deceaſed, whe- 

ther the ſame were paid by him, or not, to the creditors, at the time of 

his being brought to account for the executory, provided the credi- 

a... certain, and inſiſting for their payment; becauſe then it is 
1744. credi- Jus lertii to the other creditors, whether ſuch creditors have received 


ant of Cri- actual payment from the executor, their cautioner, or not!“. 
chan contra 


Mr. Charles 


M Poual. 


Vor. II. 51 SECTION 


91. Payment 
of legacies 
on a lawful 
ſentence ſe- 
cures the ex- 
ecutor. 


92. Debtors 
to perſons 
deceaſed 
bound to pay 
to the execu - 
tor without 
ſentence; 
what if a cre- 
ditor of the 
deceaſed's in- 
ſtruct his debt 
only by the 
executor's 
oath. | 


93. An exe- 
cutor prefer- 
able for all 
the debts ow- 
ing to him- 
ſelf by the 
deceaſed, or 
wherein he 
was bound 
cautioner for 
him, or 
which he 
takes courſe 
with before 
confirmati- 
on. 
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SzcTION IV. Queſtions incident to Executory. 


94. A diſpo- A DisPos1T1ON of lands, for ſecurity of money then lent, and of 

lition of all other ſums to be thereafter contracted, ſecures heritably all ſub- _ 

3 80 ſequent debts contracted before infeftment ; but if ſuch poſterior F. 1696. 
ſums due or debts are of the nature of moveable bonds, they will fall, notwith- © *' 

= 2 40 ſtanding, to executors b. And, by the ſame rule, where one diſpones * Feb. 18. 
nee, renders his lands, with the burthen of his debts ſpecially mentioned, that will Wauck. 

not ſubſe · not hinder them from falling to the executors of the creditor, which 

dans hog the debtor cannot prevent; as likewiſe do ſums eiked or added to a 

moveable reverſion, unleſs the eik was regiſtred in the regiſter of reverſions . Newt. de- 
bonds, he- | cif, 55. 
8 e. Boss otherwiſe moveable, taken To one and his heirs and aſſig- 


cluding exe- ( nees, ſecluding executors,” both from the nature of the thing, and 
Jaw e expreſs proviſion of the a& 1661, are heritable, and fall to the heir of 
| the aſſignee, the creditor. But if the creditor aſſign ſuch bond © To one, and his 

. _ © heirs and executors,” it will belong to the executors of the aſſignee, | 
any ſecludin ſince, in the aſſignation, they are not likewiſe excluded*; for the bond Fount. june 
clauſe, unleſs comes to be in the ſame cale as if it had been taken originally in thoſe 17: 2 
„ e - terms. If one aſſign ſuch bond to another and his Heirs, without addin N 
the hole (executors) or ſecluding them, it would ſeem that the ſame ſhould 
himſelf” fall to the executors of the aſſignee, they not being excluded, for 

they are heirs in a moveable ſubject : and indeed, by a bond To one 

&« and his heirs, ſecluding his executors,” the creditor only ſubſtitutes 

his heir, ſtrictly ſo called, in the room of his executors, and this ſub- 

ſtitution flies off when he aſſigns it; and, by the foreſaid ſtatute, 

ſuch bonds fall to executors, when they are not excluded. And the a& 

being introduced in favour of the younger children, to increaſe the 

funds of their proviſions, ought to be amply interpreted for their 

behoof. But where ſuch bond was aſſigned to the heir himſelf, and 

<« his heirs and aſſignees, without mentioning his executors, or ex- 

cluding them, the court preferred the heir of the aſſignee to his exe- 

cutor ©; but there being a peculiarity in ſuch caſe, it cannot make a Nov. 18. 


general rule. 1747. heir 
and execu- 
tors of Sir 


96. If ere HERITABLE rights being diſponed by the deceaſed, whether by a John Kenne- 
was an oblig- perfected diſpoſition or minute of fale, the price belongs to his execu- dy compet. 
ment, by the | 3 N . . ing. 
anceſior, to tors, as above, where it is taken payable to the deceaſed, his heirs and 
ſell lands, is executors, But if there was only an obligation to diſpone the ſubjects 
ang ee for a certain price, ſo as it was in the obligee's option to inſiſt on it 
tors, or not, the price will belong to the heir of the obligor, who, by 

| decree, is compelled to diſpone; for there was no ſum due to 
the deceaſed, but was only to become due on his diſponing, and Y 
conſequently muſt belong to the heir who diſpones ; for, till the o- 1 
bligee determined himſelf, the matter was pendent; and the caſe is 
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the ſame, if in any other reſpect the contract is imperfect f. 4 arg. uly 
» I . 
: A 8 ER | Wauch. 
97. Relief THo' creditors, either in heritable or moveable obligations, have 
competent their option to purſue either heir or executor, as above mentioned, 


are ep yet relief is competent to the heir for moveable debts againſt the ex- 


ecutors ; the ecutor, and to the executor againſt the heir for heritable debts; and 
caſe of aper- they are, in queſtions between themſelves, in the ſame caſe as if they 
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_ annui ſucceeded 


27 
8 
. 
Ng 
be 
WS 
3 
* 
= N 
\ is \ wo 
1, 
7 
2 oF. 
1 
2 
e 
* 2 
1 
1 
» "> 
. 389 
7 
1 
8 
- 
5 
1 6 * 
3 
— 2 
Ws 
20 
3 
BIR 
12 8 
Ns, 
>35 
3 
TL 
ad 
ET 
OY 
es 
7 
1 
"IJ 
x 
1 
98 
4 
408 
. 
is, 
. 
. 
7508 
AY 
2 
25 
* 
<4 
2 
BÞ 
* 4 
© 
. 
3 gps 
* = 
* 
WY 


E. 


8 
mY 2 


* July 25. 
1662, Nay- 
ſmith. June 
19. 1678. 
Dickſon. 


b Feb. 5. 
1663. Hill. 


© Jan. 23. 
1745. Kuſ- 
ſels. 


4 June 12. 


1747. Camp - 
bels | 


P. 1696, 
c. 41. 


f P. 1503. 
c. 76. 
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ſacceeded to different perſons. Hence, if the deceaſed was bound to 
employ a ſum on wo! þ or heritable ſecurity, in favour of the heir 
of a marriage, the r is performable by the executors, being 
moveable in reſpect to the debtor, tho heritable as to the creditor *. 
But annual duties having fradtum futuri temports, a reſpect to a tract 
of future time, are, in this view, deemed heritable : thus a liferent- 
proviſion of an _— by the deceaſed to his wife, or other 
perſon, even without reference to lands, will affe& the heir, who has 
no relief againſt the executor, tho', being a perſonal obligation, the 
creditor in it may purſue either b. 


Ons, by diſponing a land-eftate, with the burthen of his debts, 
does not thereby free his executors at law from relieving the diſpo- 
nee of his moveable debts ; for ſuch burthen is only intended for ſe- 
curity of the creditors, and not to eaſe the executors of the debts to 
which the law ſubjects them ©. And for the ſame reaſon, ſuch will 
be the caſe, even where both the diſpoſition of the heritage, and that 
of the moveables, are burthened with the granter's debts * ; unleſs it 
ſhall appear, from the tenor of the deeds, that his intention was to 
burthen the one or the other preferably with the debts. 


Tux executor who is neareſt of kin may ſue the heir upon move- 
able bonds, granted to himſelf by the deceaſed, in default of execu- 
tory, or moveable eſtate of the granter ; as he may likewiſe for re- 
lief of moveable debts, fo far as he has, thro' miſtake, paid beyond 
the extent of the inventary ; becauſe, in that view, there is no exe- 
cutory as to the exceſs. 


Ix one ſucceeds as heir of proviſion, or as heir at law, in a land- 
eſtate, when he is not one of the neareſt of kin to the anceſtor, he 
cannot collate that eſtate to the executors, and thereby have an equal 


| ſhare of the whole; becauſe he is none of thoſe who can ſucceed 


in the moveable eſtate. But ſuch heir unqueſtionably has relief a- 
28 the executors for the moveable debts; and, by the ſame rule, 
e executor will have relief againſt him for the heritable debts, in 


the ſame manner as if he were intitled to a ſhare of the executory, 
on collating the heritage. 


| By ſtatute ., if one had an action depending againſt a party at the 


time of his deceaſe, he may charge the neareſt of kin to confirm ex- 
ecutors to him within 20 days after the charge, which charge ſo ex- 


ecuted ſhall be a paſſive title againſt him, unleſs he renounce ; and 
in caſe he do, the charger may proceed to have his debt aſcer- 
tained, and the hered:tas jacens of moveables declared liable, by a de- 


cree cognitions cauſa, and thereafter he may confirm executor-credi- 
tor to him in common form. 


ExEcuToRs are preſently conveenable by creditors, or others in- 
tereſted in the executory ; but execution will be ſuperſeded againſt 
them for a reaſonable time, within which they may make the ſub- 
jects in the inventary effectual; or they will be exonerated upon aſ- 
ſigning the inventary to the purſuer, that he may, by lawful dili- 
gence, recover his payment. It would ſeem, from an old ftatutef, 

that 


98. The caſe 
of relief, 
where the de- 
ceaſed had 
burthened 
his heritage 
and move- 
ables with 
his debts. 


99. The ex- 
ecutor's acti- 
on, for move 
able debts 
due to him- 
ſelf, how far 
good againſt 
the heir. 


100. Relief 
of moveable 
debts compe 
tent to the 
heir; or a- 
gainſt him, 
as to heri- 
table debts, 
tho! he be 
not one of 
the neareſt of 
kin. 


101. The 
procedure a- 
gainſt the ex- 
ecutors of a 
defender dy- 
ing during a 
dependence. 


102. Execu- 
tors preſently 
conveenable, 
but may re- 
lieve them- 
ſelves, by 
aſſigning the 
inventary to 
the purſuer, 
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that the heir cannot purſue the executor, for relief of moveable debts, 
till a [year after the anceſtor's death expire, but, which at preſent 
does not take place; for, if the executor has recovered ſufficient ef- 
fects for ſatisfying the debts, he will be preſently anſwerable. 
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103. The 


TukRE ſometimes happens a competition concerning the office of 
neareſt of kin . PP ly 8 
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preferable in 
the office of 
executory to 
creditors, or 


a general diſ- 
ponee. 


executor, where there is no nomination between the neareſt of kin, 
and a general diſponee. But, for anſwer, one that has a general diſ- 
poſition is only confirmed as creditor upon the warrandice in the 
diſpoſition, expreſſed or implied, and muſt therefore yield the office 
to the neareſt of kin competing for it, ſince, by the inſtructions to 
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the commiſſars, anno 1666, the neareſt of kin are expreſsly prefer- 
able to creditors. And indeed, from the nature of the thing, the 
ſucceſſion in moveables devolves on them, unleſs they are excluded 
by the deceaſed, which can only be done by a nomination of exe- 
cutors. And accordingly the court of ſeſſion preferred the neareſt 
of kin to the relict, tho ſhe had likewiſe a general diſpoſition from 
the deceaſed to his moveables, whereby the executor would be ac- 
countable to her for the produce of the executory *. 
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104. The re- 
lict preferable 
in the office 


— 


By the ſame inſtructions, in default of the neareſt of kin, the cre- 

ditors, as they apply, are preferable; and, if they do not inſiſt for 

| to creditors, the office, the legataries will be confirmed. But there is no mention 

0 | but they to of the relict, tho', at the ſame time, conſidering. her intereſt, ſhe 

I legatari®s. may well be ſuppoſed preferable, failing the neareſt of kin: and the 
act 1690 plainly prefers her to the creditors. 
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105. An uni- 
verſal legata- 
ry preferable 
to particular 
legatees in 


any vos ens — <A EIS 
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I HAvE already obſerved that a general diſponee, who is intitled 
to confirm upon the warrandice in the diſpoſition, expreſs or implied, 
will be preferable to a particular creditor inſiſting to be confirmed ; 
and, by the ſame rule, an univerſal legatary, having the manage- 


the confir- 22 : : 

mation. ment committed to him by the deceaſed, ought to carry the office 
in preference to particular legatees for ſums of money, 

106. How far THE expences either of purſuit or defence will be ſuſtained to the 

executors 


executor in his exoneration ; becauſe he cannot ſafely pay, for moſt 
part, without decree, as above; but, ſince the debtors are bound to 
pay to him without it, he ought, in the action againſt them, to inſiſt 
for expences, which, no doubt, will be granted, if they had no pro- 
bable ground of defence. But if, in ſuch caſe, expence is denied, 
or the full coſts not given, he will be allowed the ſame, or the reſidue, 
in his accounts. And, becauſe the executor is acting in purſuance 
of his office, it does not alter the caſe that the cauſe was loſt, if the 
| ſuit was commenced by the deceaſed, or there was probable ground 


intitled to 
expences of . 
diligence, 


for it b. b Dirlt. de» 


calc 181. 


107. Execu- 
tors liable to 
diligence for 
the contents 

of the inven- 
tary, but not 
for things 
emitted. 


EXECUToRs are all equally liable in diligence. Creditors who 
confirm more than ſatisfies their own debts, have themſelves to 
blame, for they needed not have done it; and executors ſtrangers 
nominate ought to abſtain from the office, if they ſuſpect the ſubject 
is exhauſted by debts or legacies; but their accepting cannot be pre- 
Judicial to others intereſted in the executory, and the nature of the 
office requires diligence. However, it is in the executor's option 


what 


1 Decem. 18. 
1744 Dun. 


Tir. VIII. Queſtions incident to Executory. 
what ſubjects he ſhall confirm, for he is only liable in diligence for 
the contents of the inventary, and what he intermeddles with be- 
yond the ſame . He is not bound to confirm debts, which he * 
to be deſperate or uncertain; but may, if he pleaſes, ſue for them, 
on a licence, as was already obſerved. | | 


Tus diligence required from all executors, is according to the cir- 
cumſtances of the debtor, by affecting his lands or moveable eſtate, 
for payment of the debts due to the executory. But, if he had nei- 
ther lands nor goods, and was inſolvent at the time of the confirma- 
tion, it is a good defence ; but the preſumption lies for ſolvency, un- 
leſs the executor ſhow a regiſtred horning againſt him. If, by fata- 
lity, the goods of the executory periſh, before they could be reaſon- 
ably diſpoſed of, the executor muſt have allowance of the ſame. He 
being only a truſtee, in reſpe& to others intereſted, cannot traffick 
with the effects of the deceaſed, at the riſque of the executory ; but 
may, and ought to perfect a negotiation begun by him. 


WuxN one of the neareſt of kin is confirming, others in the ſame 
* 2 be conjoined with him, they having all equal intereſt; un- 
leſs the others have renounced, by acceptance of ſums in ſatisfaction 


of their legitim, and other intereſt in the ſucceſſion; in which caſe the 


whole executory and office acerues to thoſe that have not renounc- 
ed, as is above obſerved. And it has been likewiſe already mention- 
ed, that other creditors may be conjoined with any of them that offers 
to confirm. | 


Ir the heir is alſo neareſt of kin, and no other in the ſame degree, 


he is both heir and executor, and has right to a legitim, or bairn's 


d July 26. 
1678. Mur 
rays. July 23. 
1678. idem. 


Hume deciſ. 
20. 


J Sup. tit. 5. 


ru in a queſtion with the teli&, without collating the heritage. 
ut, if there are divers perſons in the ſame degree of relation, as ſe- 
veral children, the eldeſt ſon is heir, and the reſt executors ; but the 
heir may collate the heritage to the reſt, and be admitted equal ſharer 
with them in the whole ſucceſſion, as above. Under this collation or 
contribution, fall not only the heirſhip-moveable, but likewiſe all 
heritable ſubjects, whether the heir ſucceeds therein by ſervice ; of, 


405 


108. To what 
diligence are 
executors 
bound ; they 
cannot traf- 
fick with the 
effects. 


tog. If one of 
the neareſt of 
kin, or a ere; 
ditor, is con- 
firming, the 
reſt equally 
intereſted 

may be cons 
joined. 


110. The heit 
claiming a 
ſhare of the 
executory, 
muſt collate 
the heritage. 


being aliogui facceſſurus, had right to the ſame, by a gratuitous diſpo- 


fition, from the deceaſed; for ſtill ſuch ſubjects are conſidered as part 


of the heritage, and therefore the deed of conveyance is termed Præ- 
ceptio hœreditatis b. "Ih | 


vas 1 


where !; becauſe all the heirs-portioners are equally veſted with the 
character of heirs and executors ; and therefore, whatever any of 
them takes of the heritage, by the deceaſed's ſettlement, cannot di- 
veſt her of her character of executor. Whereas, in caſe of an heir 
and executors, the heir, in his own right, has no title to the execu- 
tory ; unleſs he claim as one of the neareſt of kin, which obliges him 
to renounce his character as heir, and to collate the heritage. 


Vor. II, 5 K AND 


111. An heir- 
portioner, 
getting part 


of the eſtate 


by ſettle- 
ment, not 
bound to col - 
late it. 
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112. Nor is 
any of the 
younger chil- 
dren bound 
to collate 
lands. 


113. The caſe 
of an heir 
confirming, 


for his relief 


of moveable 


debts; and of 


a cautioner 
for his relief 
before pay- 
ment, 


114. What if 
one is erro- 
neouſly con- 
firmed as 
neareſt of 
kin, when 
there 1s a 
nearer. 


115. Some- 


times an exe- 
cutor cannot 
ſafely pay, 
even on ſen- 
tence, extra- 
neous credi- 
tors. 


1 16. Titles 


made up in 
foreign parts, 
conform to 


their law, not 


good here. 


where obſerved f. 


117. Who 
the compe- 
tent commiſ- 
far for con- 
firming one's 
teſtament, 
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An, tho one of the younger children has obtained from the deceaſ- 
ed a diſpoſition of lands, he may claim his ſhare of the executory with- 
out collating *. It is otherwiſe, where the diſponee was alioqui ſucceſ- 


furus in the land-eſtate, for then he is underſtood to have it as heir 


præceptione hareditatis, and muſt collate it, if he inſiſt for a ſhare of 
the executory, as juſt ſaid ; but any other intereſted in the executo- 
ry, in his own proper right, need not collate the heritable ſubject, 
which he has by a ſingular title. | 


Tux heir is properly creditor to the executory for his relief of 
moveable debts, and therefore may confirm upon the late ſtatuteb, 
as if he were creditor to the anceſtor ; but, no doubt, all creditors of 
the deceaſed are preferable to him, ſince he is liable to them as heir, 
Thoſe who were only confirmed executors-creditors to the deceaſed, 
for relief of cautionry, will only be preferred to other creditors there- 
after confirming, in caſe they made payment before confirmation, at 
leaſt before the competition, ,unleſs thoſe to whom they are bound, 
are inſiſting, becauſe tis otherwiſe uncertain, if ever they ſhall be 
actual creditors ; and the diligence of the reſt muſt not be delayed e. 
And, for the ſame reaſon, creditors for relief will not be conjoined 
with another creditor in a preſent debt, offering to confirm ; unleſs 
they have made payment of the debt, before ſuch application, or the 
creditors to whom they are cautioners concur in it; and this is a na- 


tural inference, from what was found in the caſe of the creditors of 


Charles M Doual, above referred to. es 


Ir one is wrongfully confirmed executor, as neareſt of kin, when 
there is a nearer, his title cannot be objected to by the debtors to the 
deceaſed, being jus tertii to them; and can only be challenged by 
reduction, at the inſtance of the party intereſted, as truly neareſt of 
kin, who may either oblige him to denude or reduce his confirma- 


2 July 16. 


1678. Mur- 


rays. 


©Spotf. (exe- 
cutors) 
Smith. Feb. 2. 
1628. 


d Decem. 6. 
1709. Hamil- 
ton. 


tion, and apply for confirming himſelf, or allow him to execute the 


teſtament, and be anſwerable, as accords, as I took notice above. 


AN executor is not ſafe in paying extraneous creditors upon law- 
ful ſentences, .if there be teſtamentary creditors, or ſuch whom he 
has acknowledged, by payment of intereſt, or otherwiſe ; for he 
ought to ſuſpend, and call in a multiple-poinding thoſe others, in 
prejudice of whom he cannot bona fide make payment, more than if 
they had uſed citation before payment *. : 


TITLES made up in England, or elſewhere, in the perſon of ſuch 


as might ſucceed, conform to the cuſtom of the country, but diſ- 
conform to our law, will not be ſuſtained to carry either heritage or 


executory, which muſt go to the heirs at law, and neareſt of kin 
here, and by titles of ſervice and confirmation, as is above, and elſe- 


Ir the confirmation is not expedited before the proper commiſlar, 
it is null, as @ non ſuo judice, and others regularly confirming will 
be preferred. The competent commiſſar is, where the deceaſed had 
his reſidence: and as to ſoldiers, if the regiment to which they be- 
longed did remain 40 days in the place where they die, the com- 
| miſſar 


\ 


© Spotſ. (exe- 
cutors) Tel- 
fer. id. Duff. 


ER, 25tis- 15 


"2 82. 83. 


'Decem. 9. 
1623. Hen- 
derſon. Dirit. 
deciſ. 21. 


\ © 67-2 


« Feb. 16. 
1711. Niſ- 
bet. 


b Feb. 13. 
I 7 11. Niſ- 
bet. 


e p. 1669. 
b. 87» 


4 Inſtruct. to 


the commil- 


ſar, 1666. 


© Jan. 23. 
1745. credi- 
tors of Mur- 
ray. 

f P. 1690. 
c. 26. 


8 July 1743. 


M* White 
ter, 


n Feb. 20. 
1751. Spence. 
againſt the 
creditors of 
Alcorn. 


Tir. VIII. Queſtions incident to Executory. 407 


miſſar there is competent to confirm their teſtament, but otherwiſe 
the commiſſars of Edinburgh*. And as to thoſe who die abroad, 
having their reſidence likewiſe there, or having no reſidence at all, 
the commiſſars of Edinburgh ought to confirm their teſtaments ; but 
otherwiſe, tho' they die abroad, or at Edinburgh, where they were 
occaſionally about their affairs, the commiſſar of the place where 
they reſided is only competent to confirm their teſtament», 


Or old, all the effects of perſons deceaſed behoved to be confirm- 
ed, and the neareſt of kin might have been charged with horning, 
and taken with caption, if they did not confirm © This diligence 
was carried on againſt them at the inſtance of the fiſcal of the com- 


miſſariot within which the deceaſed reſided at the time of his death, 


or of the commiſſars of Edinburgh, if he lived abroad at ſuch peri- 
od. In caſe the neareſt of kin refuſed or neglected to confirm, then 
the commiſſary might confirm his own fiſcal « If confirmation was 
not expedited in the lifetime of the neareſt of kin, he did not tranſ- 


mit the ſubjects unconfirmed to his own neareſt of kin, but the ſame 


went to the next of kin of the firſt deceaſed, as in bonis of him; but 
now, a partial confirmation of one, as neareſt of kin, has the effect 


of tranſmitting the whole executory to his own neareſt of kin, and 


which is effectable by his creditors * Theſe charges, at the fiſcal's 
inſtance, compelling people to confirm, were a great grievance, and 
therefore the ſame are Aicharged by ſpecial ſtatute, and none can 
confirm but the neareſt of kin, reli, creditors, or legataries f, and 
they may do it or not, as they ſee cauſe. 


Ix conſequence of the proviſion of this ſtatute, the lords of ſeſſi- 
on lately found, that the neareſt of kin of perſons deceaſed, attaining 
poſſeſſion, do thereby tranſmit the right of the moveable goods that 


belonged to the deceaſed, without any confirmation ® ; ſo that, after 


ſuch poſſeſſion attained, the next neareſt of kin is abſolutely exclud- 


ed, in the ſame manner as if the neareſt of kin deceaſed, who at- 


tained poſſeſſion, had been confirmed. This will not fave the near- 
eſt of kin, who took poſſeſſion without confirming, from being liable 
in the paſſive title of vitious intromiſſion; but prevents great expence 
to the lieges, and likewiſe gives them ſecurity in their tranſactions, 


it being moſt ordinary, among people of low life in the coun- 


try, to divide the effects of deceaſed relations, according to their 
ſeveral intereſts, without any thoughts of confirming the ſame, 


By the ſame rule, if the neareſt of kin receive payment from the 


debtor to the deceaſed, and deliver up the bond, or get him to renew 
it to himſelf, or to ratify the ſame by a bond of corroboration, he 


needs no confirmation; for the right to the debt is thereby fully veſt- 


ed in his perſon. Thus one, upon a ſuit on a decree-dative, and li- 


cence to purſue in his favour, as next of kin to the deceaſed, obtained 


a bond of corroboration during the dependence, and thereon, with- 
out confirming, took decree againſt the heir on the paſſive titles, 
and, on that decree, adjudged upon a ſpecial charge. After his death, 


without confirming, an inhibition on the depending action, and ad- 


judication, upon the decree, were ſuſtained, even in competition 
with other adjudgers >, But if the neareſt of kin die before confir- 
| | mation 


118. The 
procedure by 
the commiſ- 
ſars of old, 
and the rule 
now by the 
act 1690. 


119. The 


neareſt of 


kin obtaining 


poſſeſſion of 
the goods of 
perſons de- 


ceaſed, need 


not conſirm, 
but may be 
ſubjected as 
vitious in- 
tromitters, _ 
if they do 
not, ; 


120, The 
next of kin 
may take 
payment, or 
tranſact with 
debtors ; 

the conſe- 
quence of it, 


1. A teſta- 
ment; if no 
executor is 
named, an 
adminiſtrati- 
on granted 
with the will 
annexed, 


2. Tt is either 


a teſtament 
in writing, or 
nuncupative; 
if wrote by 
the teſtator, 
it is good 
vithout ſub- 
ſcribing; it 
needs not be 
ſealed. 


3. A codicil; 
every will 
where an ex- 
ecutor is not 
named; one 
may leave 
divers codi- 
cils, but only 
one teſta- 
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mation, or without poſſeſſion of the moveables, or ſuch tranſaction 
with the debtors, their intereſt evaniſnes. The ſecurity of credi- 
tors ſeems to be impaired by this alteration of our law, purſuant to 
the ſtatute 1690, above referred to, the neceſſity of confirmation, 
and- caution therein found, being thereby ſuperceded ; but, fince 
people cannot be compelled to confirm, their tranſactions without it, 
touching the executory, ought to ſtand good. The creditors how- 
ever, by offering to confirm executors-creditors, may prevent ſuch 
tranſactions, or oblige the neareſt of kin to confirm; but otherwiſe, 
their only courſe is to ſue ſuch on the paſſive title of vitious intromiſ- 


ſion, which the act 1690, and thoſe judgments thereon, do not ſe- 


cure them againſt. 


Obſervations on the Law of England, in relation to the Premiſes. 
A TESTAMENT is The diſpoſition of what one would have to 


ee be done after his death, concerning his goods and chattels, with the 


ee appointment of an executor.” If he appoints no executor in his will, 
the ordinary muſt commit the adminiſtration, with the will annex- 
ed, and ſuch adminiſtrator is to perform the will inſtead of an exe- 
cutor *®. And with us, in ſuch caſe, the legataries, to make good 
their legacies, may confirm executors-legatees, if the next of kin do 
not confirm themſelves executors to the deceaſed. HD 


FRroM the nature of the thing, a teſtament is either Written or 
Nuncupative. A Written Teftament is that which, at the time of 
*making it, is committed to writing,” and if it is wrote with the teſ- 
tator's own hand, and begins with his name, it is good, tho' it is 
neither ſigned nor ſealed ; for it is no matter whether the ſigning be 
at top or bottom. Sealing is not neceſſary, but if there is a ſealing, 
it is a ſigning too*. A teſtament would not be good by our law, 


tho it were all wrote by the teſtator, unleſs he figns it too; for, 


without ſigning, we account a teſtament incomplete, and void, in 
the ſame manner as a deed unſigned. | | 


A Conp1ciL generally is ſuppletory to a will or teſtament, adding 
what is omitted, altering, retracting, or explaining ſomething in it. 
But there may be a codicil, where there is no teſtament, v/z. a laſt 
will, without the appointment of an executor, the only difference 
between a teſtament and codicil being the nomination of an execu- 
tor, without which the will is only a codicil, . and, in ſuch caſe, the 


weſt. ſymb. 


b I, Danv. 


633+ 


abr. (deviſe) 
541. 


ment: ne adminiſtrator mult pay the legacies. The teſtament likewiſe reſolves. 

new publica- into a codicil, if the executor does not accept. One may leave be- Weſt. ymb. 
2 -— - hind. him as many codicils as he pleaſes, but can leave only one teſ- Pl. 9639. 
revives i. tament; the laſt teſtament only ſhall ſtand, the reſt being either by 

| implication, or expreſsly revoked thereby. But as all teſtaments re- 

quire publication before the witneſſes, a new publication of the firſt. 
will ſhall make it to ſubſiſt, and revoke the laſt that was made d. In Perk, 479. 
thoſe particulars our law agrees, except that a new publication of 
the firſt will would not revive it, or infer a revocation of the laſt ;, 
; — for that were to allow the validity of a written teſtament to depend 

e upon the witneſſes, which were in effect to turn it into the caſe of 
10 (i a nuncupative will. COS | Ml TO le Es 
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Tir. VIII. Obſervations on the Law of England, &. 409 


In England it is ordained by ſtatute *, That no will in writing, 
te concerning goods and chattels, nor any clauſe thereof, ſhall be re- 
ee pealed or altered by any will by word of mouth only ; except the 
« ſame be in the lifetime of the teſtator committed to writing, and 
« read to the teſtator, and allowed by him, and proved to be done 
« by three witneſſes.” This would not alter or invalidate the will 


by our law, unleſs ſuch writing that revokes the teſtament were du- 
ly ſubſcribed, as above. REIT | 


A nuNcuPaTivs teſtament, or will, is, when the teſtator, by 
word of mouth only, declares his will concerning his goods and 


chattels, (for lands cannot paſs by ſuch will) before a ſufficient 


number of witneſſes. And by the above quoted ſtatute b, no nun- 
cupative will ſhall be good white the eſtate bequeathed exceeds 30 
pounds, that is not proved by the oath of three witneſſes at leaſt, that 
were preſent at the making thereof, and ſome of them deſired by the 
teſtator to bear witneſs, N or ſhall a nuncupative will be proved af- 
ter ſix months, except the ſubſtance thereof were committed to writ- 
ing within ſix days after the making the ſame. Nor ſhall any pro- 
bate of a nuncupative will paſs till 14 days after the death of the teſ- 
tator, to which likewiſe the widow, or next of kin to the teſtator, 


muſt be called to conteſt the ſame, if they pleaſe. This circum- 


© Tit. inſt, 
de milit. teſ- 
tam. 


9 Swinb. part 
II. 0 3» | 


© Perk, 501. 


ſpection, in admitting nuncupative wills, demonſtrates the apprehen- 
ion the legiſlature had of danger from them. And for the ſame rea- 
ſon our law has limited them to ſums not exceeding one hundred 
pounds Scots, or eight pounds fix ſhillings and eight pence Sterling. 


SOLDIERS in actual military ſervice, and marines at ſea, are ex- 
cepted from this act. As ſoldiers in actual ſervice had the privilege, 
by the civil law ©, of making their teſtaments verbally, or any other 
way whereby their will could be known, it would ſeem reaſonable, 
that an indulgence ſhould be granted to them, and likewiſe to ſea- 
men in the ſea ſervice, but which has not been cleared by any pre- 


cedent in the court of ſeſſion that I know : however, in caſes where 
our own law has not fixed another rule, we, for moſt part, follow the 


civil law, eſpecially in teſtamentary matters. 


A infant male, of the age of 14 years, and a female of 12, may 
make a teſtament without the authority of curators or guardians. 
Idiots, lunaticks, (except in their lucid intervals) one non compos 
mentis, or not having a ſound and diſpoſing memory, cannot make a 
teſtament, all which is ſettled by the law of England , and holds 


with us likewiſe. However, in this there is a diverſity between 


the one law and the other, that a woman-covett cannot make a teſ- 
tament in England, even as to her goods and chattels, (other than of 
ſuch as ſhe has as executrix) without her husband's licence ; where- 
as, by our law, ſhe can make a teſtament without her husband's 
conſent, as a minor may without his curators. 


Ax executor is © A perſon appointed by the teſtator to execute his 
« will after his death, and may be appointed by word of mouth, 


in the above manner, by the law of England. Without an execu-' 
tor, properly ſpeaking, there is no will; for, as to a deviſe of lands, 
—.— : | (whereof 


Vor. II. 5 L 


4. How a will 
in moms | 
repealed by 
word. 


; 


5. A nuncit- 


pative will; 


the ſolemni- 
ties requiſite 
to it; no 
lands can 
paſs by ſuch 
will. 


6. Soldiers, 
in actual ſer- 
vice, not li- 
able to the 
ordinary ſo- 
lemnities in 


making wills. 


- pable tomake 
a a teſtament; 


a married 
woman can- 
not, without 
her husband's 
licence. 


8. An execu- 
tor; who 
capable of 
the office; 
the wife can- 
not officiate 
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without the 
husband's 
conſent; the 
caſe of a pu- 
pil nam 
executor; 

all of them 
conſidered as 
One executor, 


9. How far 


an executor - 
charged with 


the Rand or 
negligence 
of his com- 
panion. 


ro. An exe- 
cutor regu- 
larly intitled 
to. the whole 
reſidue of the 
effects. 


\ 


It. One may 


accept or re- 


ſuſe an exe - 
cutorſhip, 
but if he 
once do ei- 
ther, he can- 
not after. 
wards re- 
tract; whence 


is acceptance 


inferred. 


12. One may 


freely, by the 
commonlaw, 
diſpoſe of all 
his goods 

and chattels, 


of all the teſtator's perſonal eſtate, 
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(whereof afterwards) which may be without appointing an executor, 

it was not originally competent. All that are capable of making a 
teſtament may be executors ; and as husband and wife are conſider- 
ed as one perſon, and as having but one mind, which. is deemed in 
the husband as moſt capable, a wife cannot take upon her the office 
of executorſhip, without the conſent of her husband *. But there are 
ſome that may be executors that cannot make a teſtament, as pupils ; 
and, in ſuch caſe, the ordinary muſt grant letters of adminiſtration, 
durante minoritate, or till they are at leaſt 17 years of age. There may 
be one or more executors, but all of them, in the eye of the law, are 
but one executor, and, in that reſpect, moſt acts done by, or to any 
one of them, are underſtood as acts by or to all *, whether ſuch acts 
relate to the gift, ſale, delivery, payment, poſſeſſion, or releaſe of 
the teſtator's goods ; for they have a joint and entire authority over 
the whole ©. 7 | 


Bur an executor ſhall not bs charged with the wrong, fraud or 
negligence of his companion, and regularly ſhall be no farther liable 
than for the aſſets that come to his hand. But it hath been held in 
chancery, that if two executors join in one receipt, and one of them 


receives the whole money, each is liable for the whole, as to credi- 


tors, who are to have the utmoſt benefit of law ; but, as to legatees, 
only the receiver *, | 


Tur very naming one executor, generally is a diſpoſition to him 


e overplus of which, after he 
has executed his truſt,. belongs to himſelf, as a recompence for his 


labour and trouble. But, in ſeveral inſtances, in the caſe of ſtrangers 


being named executors, if the teſtator gives them legacies, it hath 


been adjudged by the court of chancery, that they are only truſtees 


for the next of kin, and they have been decreed to make diſtributi- 


on of the overplus accordingly *. 


bWeſt, ſymb. 
part I. $635. 


© Bac. new 
abr. (execu · 


tors) 395. 


d Bac. ibid. 
395» 


© Bac, ibid. 
423. 


Ox may accept or refuſe an executorſhip, but, after he has once 


refuſed the office, he can never after intermeddle ; nor, if he once le- 
gally accept, can he ever after refuſe it. Every intermeddling with 
the goods of the deceaſed will not infer an acceptance, to make one 
chargeable as executor : thus, acts of neceſſity, for preſerving the 
ſubje&s, or of charity and humanity, as burying the deceaſed, and 
ſelling goods to anſwer the expence, will not amount to an accept- 
ance of the executorſhipf, With us, where an infant, minor, or 
pupil, is named an executor, or has title to the office as next of kin, 


his tutor or curator, or, if he has none, ſome near relation is the up- 


giver of the inventary, and has the adminiſtration of the effects, and 
gives ſecurity to be accountable to the minor, and all others concern- 
ed, for the contents of the inventary. The regular acceptance, by 
an executor nominate, is by confirming or intermeddling with the 


deceaſed's effects, in purſuance of his office. 


By the common law of En gland, one may, in teſtament, diſpoſe 


of all his goods and chattels, (with the burthen of his funeral ex- 


pences and debts) and his wife or children can claim no more there- 


of than as he ſhall bequeath to them by his teſtament ; fo that every 
| man 
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"Bradt. lib.2. ſhare of them to his wife or 


26. Swinb. 
part 3. f 16. 


b 1 Geo. * 
c. 18. 


© Swinb, ubi 


| ſupra, 


a gwinb. 
part 3. 518. 


© Bac, new 
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of London) 
634. 
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man has the free diſpoſal of his moveables by teſtament, and is not 
bound, by any r = him from the law,” to give any 

hildren*; which is otherwiſe by our 
law, as is ſet forth largely in the foregoing title. 


Bor there is a cuſtom in the province of York, and other places 
in England, whereby, if one has a wife and children, (beſides the 


heir) not advanced, or provided by him with competent portions in 


his life, he could only (before the late ſtatute enabling every per- 
ſon to diſpoſe of his effects at pleaſure*) bequeath by teſtament the 


third part of his moveables, called the Dead's Part, which is at the 


teſtator's free diſpoſing ; and the wife is to have a third, and the child 
or children the other third, called the Filial Portion. But, if the 


children are provided, or there be none but the heir, then his goods 


are divided in two parts, whereof the wife has the one half, and the 
other half remains to be diſpoſed by the teſtator*®. Our law agrees 
in the main with this cuſtom ; but, in ſome particulars, it varies 
from the fame, in as much as the heir has not liberty to collate, or 


bring into hotch-pot the heritage, tho' ever ſo ſmall, in order to 
draw an equal ſhare of the whole ſubjects of the ſucceſſion with the 


other children ; nor could a child, who had got a competent provi- 
fion, tho far ſhort of his ſhare of the filial portion, be intitled to the 
ſame, upon bringing into contribution what he had received 4. Both 


which is otherwiſe by our law. | 


Tux cuſtom of London, as it formerly was before the late ſtatute 
above referred to, had a nearer reſemblance to our law in this point, 
and there was almoſt a perfect congruity between them; for a citizen 
of London dying inteſtate, who leaves a wife and children, one third 


of his perſonal eſtate belongs to his widow, as her cuſtomary ſhare, 


and another third to the children, called their Orphanage-part, as to 
either of which he could not, by his will, prejudice them; and the 
other third is called the Dead Man's Part, which was at his free diſ- 
poſal; and, in default of making a will, touching this laſt, it went 
according to the proviſion of law, by the ſtatute of diſtribution. And, 
if he had a wife and no children, or children and no wife at the 


time of his death, the one moiety of his perſonal eſtate was theirs, 
and the other moiety the dead man's part, under the ſame regulati- 


on. This is ſaid to be the remains of the common law, but that it 


being found extremely inconvenient and hard, the ſame, by the ta- 


cit conſent of the whole nation, grew into diſuſe; only that, in the 
city of London, the mayor and aldermen having the care of orphans, 
by their power and authority, retained it there, tho diſproved.elſe- 
where *. > | 


Bur now, by the late ſtatute f, any freeman of London may, b 
will, diſpoſe of his whole perſonal 45 at pleaſure; unleſs it Bd 
been agreed by any writing, in conſideration of marriage, that his 
perſonal eſtate ſhall be ſubject to the cuſtom, But ſtill, if he dies in- 


teſtate, his perſonal eſtate ſhall be ſubject to, and diſtributed accord- 
ing to the cuſtom aforeſaid. : . 


Ir 


by teſtament, 
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17. If a wo- 
man, upon 
her marriage, 
accepts of a 
ſettlement 
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no claim to a 
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18, The in- 
ter eſt of exe- 
cutors; they 
have right to 
mortgages, 


19. Corns 
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Ir a freeman's child be married in his father's lifetime, and get a 
proviſion, he may bring the ſame (if he pleaſes) into hotch-pot 
with the other children, and have as much as will make up the fame 
a full child's part or portion of the perſonal eſtate that their father 
had at the time of his death. But a portion is only to be brought 
into hotch-pot with the orphanage part; and therefore, if there be 
only one child who has got ſuch portion, he retains it, and draws 
his orphanage part beſides. Nor is a ſettlement of a real eſtate to 
be brought into Nr ; and a grandchild has no title to an or- 
phanage ſhare*®, All which is preciſely conform to our law. 


Ir a woman, upon her marriage, accepts of a ſettlement out of 
the freeman's W 2: eſtate, fach Compounding (as it is called) 
ſhall bar her of her cuſtomary ſhare; but, if the huſband dies in- 
teſtate, ſhe ſhall have ſuch part of the dead man's ſhare, as ſhe is in- 
titled to under the ſtatute of diſtribution : but a jointure out of lands 
will only bar the wife of her dower, or third of lands, but not of 
the cuſtomary ſhare of her aan eee eſtate *, This, in the 
main, holds in our law, only a proviſion out of moveables to a wife, 
in her contract of marriage, will not exclude her from her legal 
ſhare of the remainder. of his perſonal eſtate, unleſs it is given her 
in ſatisfaction of the ſame. | 


As to the hardſhips, on account of which this part of the common 
law is faid to have gone into diſuſe in other parts of England, in 


reſpect to diſabling people from prejudicing, by their wills, their 
wives and children of their legal ſhares, we find no inconvenienc 

by ſuch regulation, Our law introduced a reſtraint of that kind, 
for the ſame reaſon that it bars one from ſuch acts, in prejudice of 
his heir, on death-bed, whereby his land-eſtate might be affected; 
namely, that perſons in that condition are liable to be impoſed on, 
and eaſily prevailed with, by deſigning people, to do things, in re- 
lation to their perſonal and real eſtates, to the prejudice of their 


wives, children and heirs, which they would not have agreed to in 


perfect health. So that both theſe are ſalutary laws, owing their ori- 
ginal to our ancient law-books of Regiam Majgſtatem, and whereof 
there is a parallel in the civil law, which diſabled perſons to preju- 
dice their children of their legitim, by teſtament, as above. 


AN executor, by the law of England, hath right not only to all 
the chattels real and perſonal, but likewiſe to thoſe things that lie in 
action, as rights and intereſts upon judgments, ſtatutes, recognizan- 
ces, and all other debts due to the teſtator, tho' upon mortgage ; 
and, for this reaſon, the executor is ſaid to repreſent the teſtator <. 


Corns, tho' growing at the time of the deceaſed's death, as alſo 
every thing elſe of that kind that is produced annually by labour and 
cultivation, belong to the executor, and not to the heir, as hops, ſaf- 

fron, hemp, c. But natural fruits, as graſs, and likewiſe roots of 
all kinds; as parſnips, turnips, &c. belong to the heir, for theſe can- 
not be come at without digging the earth, which neceſſarily muſt 
be a ſpoil and injury to the inheritance. So, deer in a park, fiſhin a 


. pond, and doves in a dove-houſe, together with the park, pond, and 


pigeon- 


a Bac, ibid. 
685. 686. 


b Bac. ibid. 
p. 687. 


- Inſt, 209. 
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pigeon-houſe, deſcend to the heir. And as trees, unleſs ſevered or 
cut down, belong to the heir, ſo does the fruit which they bear, as 
apples, &c. and graſs growing, tho' fit to be mowed down for hay, 
ſhall likewiſe deſcend to the heir*. This is the rule which we like- 
wiſe follow. 1 | 


. Tax duty of an executor, is, 1. To bury the teſtator in a decent 
manner. 2. He ought to make an inventary of all the goods and 
chattels, in terms of the ſtatute in that behalf“, and to prove the 
will before the ordinary. This probate of the will intitles him to 
bring actions againſt the debtors to the deceaſed, and poſſeſſors of 
his effects, and confirms the acts which he did as executor before 
the probate. 3. It is his office and duty to pay debts and legacies ; 
and debts ought to be paid before legacies; for, if he ſhall pay lega- 
cies, and there is not ſufficient aſſets, z. e. executory effects after ſuch 
payment of legacies, he muſt pay the debt out of his own eſtate ©. 


As executors, in many caſes, are conſidered as bare truſtees in e- 
quity ; ſo, if they be inſolvent, the court of chancery will oblige them 
to give ſecurity, before they enter upon the management, as they 
would any other truſtee . But otherwiſe an executor is not bound to 
find ſurety, for making good to the creditors or legatees the contents 
of the inventary, which he is compellable to bring in, within ſuch 
time as the ordinary ſhall appoint ; and, if he fail, he is puniſhable 
in the ſpiritual court*. In moſt of theſe points our law is the ſame ; 
for a confirmation of the executor by the commiſſars is fimilar to a 
probate of the will, and proceeds upon an inventary. But, by our 
law, an executor, before * is confirmed, muſt always find caution 
to make good the contents of the inventary to thoſe intereſted in the 
executory, viz. creditors, legataries, the wife, children, or other 


next of kin of the deceaſed: which executors regularly are not bound 
to do in England. | 


In payment of debts, this order muſt be obſerved by the law of 
England: 1. After the charge of the funerals, inventary and probate, 
the king is to be preferred for his debts due upon record or ſpecialty f. 
2. Money due for letters to the poſt- offices; this laſt ſtatute is gene- 
ral, and therefore extends to this country : and, as to the preference 
of debts due to the king, the law of England is made ours. 4. Debts 
due to . perſons, upon judgments againſt the teſtator in an 

record, without any conſideration of firſt or laſt, but he that 
ſues firſt execution is preferred; and otherwiſe, it is at the election 
of the executor to pay whom he will, of thoſe of the ſame degree. 
4. Statutes or recognizances; and the executor may likewiſe in thoſe 
give 3228 to whom he pleaſes before execution i. 5. Debts 
due for arrearages of rent upon leaſes, &c. in writing, and debts due 
upon ſpecialties. And, laſtly, Debts due upon bills or notes not ſeal- 
ed, and ſhop-debts, or due by verbal contract, for there is no diffe- 
rence between any of theſe. But, tho the law requires, that debts 
ſhould be paid according to their ſuperiority, yet an executor may 
pay a debt by ſimple contract before a ſpecialty, if he hath no no- 
tice of ſuch ſpecialty. Among debts of equal degree, the executor 
may always pay himſelf firſt, and thereafter the creditor in an equal 

Vor. II. : 5 M | degree, 
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26. The pro- 
bate of a will 
not ſubject 

to the cogni- 
Zance of the 


that are due muſt be 


a little variation in this laſt mentioned 


d ee, who firſt obtains 

— alt — thoſe whoſe day of payment is to 
come *. But executors ſometimes confeſs judgment preſently to a 
friend for his debt, (for he is not bound to ſtand ſuit) and plead di- 
lators to a ſtranger's debt, that his friend may be firſt paid upon ex- 
ecution. If no ſuit is begun, the executor may make voluntary pay- 
ment to any one creditor in equal degree, tho he hath no aſſets, i. e. 
effects or chattels, left to pay the reſt b. 335300 | 


. WHERE an executor pleads riens enter mains, or denies that he 
has aſſets, and it is found againſt him, nothing ſhall be put in exe- 
cution againſt him, but the goods of the deceaſed, for 'tis not his 
own debt e. It is otherwiſe in the caſe of an executor of his own 


wrong, as ſhall appear in the next title. 


As there is a conſiderable diverſity between the law of England 
and ours, in the caſe of heirs, as I have already obſerved, ſo there is 
int, touching an executor ; 


for, if it be proved upon him, that he has fraudulently intermeddled 


with more of the deceaſed's effects than is contained in the inventa- 


ries of the confirmation, he will be univerſally ſubjected to the debt ; 
and, as to the order of payment of debts, there is likewiſe a variati- 
on, as appears from the foregoing title. 


By the law of England, an executor defendant pays coſts in all 
caſes; and the judgment is De bonis teftatoris; et fi non, tunc de bonis pro- 


prits: alſo, where he is a defendant, he ſhall have coſts, where 


judgment is given for him. But where executors are plaintiffs, 
they pay no coſts, for they ſue en autre droit, in the right of the an- 
ceſtor, and are but truſtees for the creditors, and preſumed not to be 
ſufficiently connuſant, or knowing, in the perſonal contracts of thoſe 
whom they repreſent ; but, if they bring an action for things ha 

pening to the goods of the perſon deceaſed, in their own right, as for 
a converſion or treſpaſs in their own time, they ſhall pay coſts, but 
not if the goods were taken and converted, before they came into 
the hands of the executor, for ſuch were never aſlets*. The fair 


and regular method for an executor, by the practice of the law of 


Scotland, is to bring all the creditors into the field, by an action, 
which we call a Multiple-poinding, therein to diſpute their reſpec- 
tive intereſts, and draw their proportions, as they ſhall be claſſed. 


Ir one names overſeers in his will, they have no power to execute 
it, or intermeddle with the goods, but may only give their advice ; 
and, if the executors malverſe in their duty, the overſeers may com- 
plain of them in the proper court. When the executor is guilty 
of negligence or fraud in the management of the goods, it is a de- 
vgſlavit or waſte, and he ſhall be anſwerable for the ſame f. Our 
law is the ſame in this reſpect. - +5 mM 


' WuERE a probate of a will, under the ſeal of the ordinary, is 
ſhown, the temporal courts can make no judgment concerning the 
will, contrary to the probate : nor can they prohibit the eccleſiaſtical 
courts in their inquiries touching wills; as, whether the teſtator was 
; | non 
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ent, 1s to be paid firſt, and thoſe debts 


© Thid. 241. 
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5 1 7. | 


© Bac. ibid. 


f Office of 
exec. Co I] 2o 


Ea, 
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differs from a pecuniary legacy, or of a ſum of money generally, in this, 
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nan compes, or whether the will was revoked or not; becauſe it is 

for authenticating the will * Our commi courts, be- 
fore whom the confirmation of a teſtament is ed, have no ſuch 
power ; for the ings before them are ſubject to review be- 
fore the court of ſeſſion. en | 


In legacies, by the law of England, the aſſent of the executor 
muſt be obtained before they can be taken, even tho' they are Speci- 
fic legacies, (we call them Special legacies) or ſome particular thing 
given in legacy; becauſe debts muſt be paid before legacies ; and 
therefore the executor muſt have time to enquire into the value of the 
2 and ſtate of the debts, that he may ſafely pay legacies; and, 

y his aſſent only, the property is veſted in the legatee *. But the 
executor's aſſent is not neceſſary in a deviſe of lands. For recovery of 
a bond left in way of legacy, the legatee muſt have a letter of attor- 
ney to ſue in the executor's name. If the legatee die before the teſ- 
tator, the legacy is loſt ; but if he ſuryives the teſtator, tho' he die 
before the term of payment, the legacy is good ꝰ. 


AFTER all the debts are paid, the executor muſt pay legacies. If 
a legacy is left Generally, and no time aſcertained for the payment, 
the executor ſhall have till the expiration of the firſt year hc the 
teſtator's death, for payment of the ſame : for the ſtatute of diſtribu- 
tion allows that time, before diſtribution is compellable, and intereſt 
is only due from the demand thereafter. The executor muſt pay 
each legatee a proportion, in caſe of deficiency of funds; for the caſe 
of legatees is different from that of debts : he may not know the ex- 
tent of the debts, and therefore is allowed to pay thoſe of the ſame 
kind which come to his knowledge firſt ; but the legacies are all 
known as ſoon as the teſtament is read. This method is the rule 
which executors muſt follow with us; for they have no election to 
prefer any legatee to another, as neither have they wn 13 as 

t 


to legacies left to themſelves, unleſs, by the terms of the bequeſt, 
it has a preference. . 


LzGAciesare properly recoverable in the ſpiritual court; but if an 
executor pays legacies before debts, it is a deva/tavit in him. If 


the court go about to compel an executor to pay legacies, without 


ſecurity to refund, in caſe of debts appearing, a prohibition lies ; and 
it is for this reafon that the legatee cannot intermeddle with the le- 
gacy without aſſent of the executor *, | 


Ir a legacy be given to one perſon, and afterwards, in the ſame 
will, the ſame thing is given to another perſon, there is no ademp- 
tion of the legacy as to the firft perſon ; for the utmoſt conftancy 
ſhall be preſumed in the teftator till the contrary appear ; and there- 
fore, in this caſe, they ſhall divide the legacy between them f. Tho 
a legacy becomes lapſed by the legatee's dying in the lifetime of the 
teſtator, yet if there is a limitation over to another, it is good to him 
notwithſtanding, tho' the original legatee die before the teſtator *, 


A 8PECIFIC legacy is Ca bequeſt of a particular thing or bond,” and 


that 
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that ſuch legacy is not, in caſe of deficiency of aſſets, to abate in pro- 


portion, as pecuniary legacies muſt do. And if it is taken in executi- 


on for debts, on a judgment obtained by creditors, (as it may) the 
legatee ſhall have recompence, in equity, __— the executors, or re- 
ſiduary legatee for the value, who are to have —_— till after the 
debts and legacies are paid *. And if it is evicted, the ſpecific legatee 
can have no ſatisfaction out of the overplus b. | 


Sincs pecuniary legatees muſt abate in proportion to the deficien- 
cy of aſſets, and fince legacies are only due after payment of debts, 
therefore, tho' an executor may pay a legacy without caution or ſe- 
curity, in caſe of debts thereafter appearing, yet he is not compellable 
to do it without ſuch ſecurity, as above hinted. And the creditors may 


- oblige legatees, in, equity, to refund, where aſſets become deficient, 


tho' there was no proviſion to that purpoſe at the time the legacies 
were paid. As likewiſe a legatee, who has not got payment of his le- 
gacy, may compel a pecuniary legatee, who has received full pay- 
ment, to refund proportionably, where the aſſets fall ſhort : but he 


has ſtill remedy alſo againſt the executor to force him to pay ſuch 


proportion out of his own pocket, if he voluntarily paid away the 
aſſets to the other legatees . 5 


Bur if the executor pay out the aſſets in legacies, and afterwards 
debts appear of which he had no notice at the time; or if he had 


been compelled, by a decree in equity, to pay legacies, he may, by 


bill in equity, compell the legatees to refund, upon his being diſtreſs- 


ed for debts thereafter, tho' he took no caution or ſecurity for that 


purpole 4. 


AN executor, by the bare appointment of him, regularly, has a diſ- 


poſition of all the teſtator's perſonal eſtate, as hath been obſerved. 


But if the teſtator appoints, that, after debts and legacies paid, another 
ſhall have the overplus, he is reſiduary legatee, and may recover ſuch 
ſurplus or reſidue: and, upon the executor's refuſal to prove the will, 
he is intitled, from his intereſt therein, to adminiſtration with the 
will annexed. And tho' he ſhould die, before the debts and legacies 


are ſatisfied, yet his executor or adminiſtrator ſhall have the overplus, 


35. How far 


executors 
compellable 
to plead the 
ſtatute of li 
mitation. 


36. A legacy 


to an infant, 
or feme co- 


vert, to whom 


| payable; 


om what 
time do lega- 
cies bear in- 
tereſt. 


and not the executor of the firſt teſtator e. 


Ir ſeveral of the creditors are barred by the ſtatute of limitation, 
who, notwithſtanding, bring actions againſt the executor, and he 
refuſes to plead the ſtatute, yet equity will not compel the ſame in 


. 


favour of the reſiduary legatee, to whom the ſurplus is deviſed f. 


THe executor, without a decree or order of court, cannot pay an 


infant's legacy to his father, or other his near relations, and, if he do, 
he may be compelled to pay it over again, if the ſame is not made 
good to the infant. A legacy to a feme-covert, or wife, muſt be 
paid to the husband, even tho' ſhe be ſeparated a menſa et thoro, un- 
els it be given in truſt for her ſeparate uſes. A year's time is given 


to the executor, after the teſtator's death, to pay legacies, and = 


bear intereſt on demand, after the year, as above; but, in the caſe 
of an infant, intereſt is then due without demand. If a father give 
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dies during his life, leaving a ſon, the ſon ſhall take. 
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portions to his children, payable at a certain age, without making 
any proviſion as to their maintenance, they ſhall bear intereſt from 


his death; for he is bound to maintain thent*. 


Tux term Deviſe is properly applicable to a bequeſt of lands and 
tenements, by a laſt will in writing. A deviſe, or will in writing, 
is no deed in a legal acceptation d. At common law, no lands or te- 
nements were deviſeable by any laſt will or teſtament ; but behoved 
to paſs by ſolemn livery of ſeiſin, or matter of record. This was in- 
troduced by the wiſdom of the common law, for the ſame reaſons 


with our law of death-bed, viz. that it is preſumed one would do 


that in extremis which he would not do in his health, and that it 
proceeds from the diſtemper of his mind, by the 1 of his diſ- 
eaſe, or by undue perſuaſion, to which one, in ſuch caſe, is more 
ſubje than in his health. But lands were made deviſeable by ſta- 


tutes e, Whereby the antient common law was altered, whence many x 


cult queſtions, and moſt commonly diſheriſon of beirs, (when the diviſors 
are 2 by the meſſengers 7 40 4 Ze and happen: theſe are 
the words of my lord Coke. Thus, all perſons, having eſtates 
in fee-ſimple, may deviſe the ſame to any perſon, (except bodies po- 
litic or corporate) by his laſt will and teſtament in writing, or other- 
wiſe. by any lawful act executed in writing; but wills by women- 
covert, idiots, and perſons of non ſane-memory, are void in law, as 
above. And, by another act, ſuch wills or deviſes of lands, and te- 
nements deviſeable, muſt be figned by the deviſor, or ſome other in 
his preſence, by his direction, and ſubſcribed in his preſence by three 
witneſſes at leaſt, otherwiſe the ſame ſhall be utterly void *, 


Ix is a maxim of the common law of England, That a laſt will 
or deviſe muſt be favourably expounded, according to the true 
meaning or intention of the teſtator f; and therefore ſuch deviſes are 
more favourably conſtrued than deeds. Thus, where a man deviſes 
lands to one «for ever,” without mentioning his heirs, it ſhall go to 
his heirs, or to one *andhis aſſigns for ever; or to one *to do with 
the land what he pleaſes,” the deviſee has an eſtate in fee-ſimple. 
Whereas a deed of ſuch kind, for want of the word (Heirs) would 
only create the feoffee a tenant for life ?:. And if a deviſe be to one, 
and the heirs-male of his body,” and he has only a daughter, who 
It is otherwiſe 
in a gift in-tail © to one and the heirs-male of his body; for, in this 
the male muſt convey by males n. | 


pour ; for, in an abſolute diſpoſition to one, without mention- 
is Heirs, the land will go, notwithſtanding, to his heirs, and 
it will not reſolve into a liferent, as by the law of England it would, 
in the caſe of a deed of that kind. But, in the ſecond point, we a- 
gree with their law, as in the caſe of deeds.in-tail; for a conveyance 
eto one and the heirs male of his body,” can never take effect in fa- 
vour of the ſon of his daughter, in any event, and an heir-male muſt 
always connect his relation by males. 
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Many things are good by deviſe that are not good by deed. In 
a deviſe of lands, the freehold, immediately upon the teſtator's death, 
is in the deviſee; without any livery of ſeifin : ſuch could not be dur- 
ing the teſtator's life, his will "_ ſtill ambulatory ; and, after his 
death, it was too late, fince, by the law of England, ſeiſin cannot 
be taken after the feoffor's death *. 


IF a man deviſes lands to A and his heirs, and A dies in the life- 
time of the deviſor, the heir of A ſhall take nothing by the will ; for 
the heirs of A were not named as the immediate takers, but only to 
expreſs the quantity of the eſtate that he ſhould have, vi. a fee-fim- 

le. If one deviſes lands to A and B, and their heirs, and A dies 
in the lifetime of the deviſor, B ſhall take the whole land“; where- 
fore the Fus accreſcendi holds in this caſe, in the ſame manner as it 
did by the civil law. And I do not ſee why, in the caſe of a legacy 
with us, left in that manner, it may not hold, from the preſumed 
intention of the teſtator. | 


By ſpecial ſtatute, intituled, An af to relieve creditors againſt frau- 
dulent deviſes, it is ordained, © That all wills, concerning lands or 
« profits, term, or charge out of the ſame, whereof the deviſor ſhall 
ce be ſeiſed in fee-fimple, in poſſeſſion, reverſion, or remainder, ſhall 


« be deemed to be fraudulent and void againſt creditors, upon bonds 
<« or other ſpecialties ; and ſuch creditors ſhall have their actions of 


ce debt againſt the heirs at law and the deviſees jointly; and the devi- 
e ſees ſhall be liable, by force of the act, tho' the land deviſed be a- 
« liened before action brought ©,” as I obſerved more fully in a pre- 


ceeding title a. 


We follow the antient common law of England, ſo that no lands, 
or other heritable ſubjects, can be diſpoſed by teſtament, and the 
many hardſhips and frauds, complained of in theſe deviſes, ſhew the 


inconveniency of them, | 


Ir a legacy be deviſed generally to be Paid, or payable at a certain 
age, and the legatee die before that age, his executors or admini- 
ſtrators may recover it, for it is a preſent debt, and only the term of 
payment delayed, Debitum in praeſenti, ſolvendum in futuro ; but if a 
legacy is bequeathed to one At a certain age, or If he ſhall attain that 
age, and the legatee die before, in this caſe the legacy is lapſed '. 
Our law follows the ſame rule. 


WHERE a ſpecific legacy of a particular bond is bequeathed, if the 
money 1s voluntarily paid in by the perſon that owes it, the legacy 
continues ſtill good, recoverable out of the teſtator's other perſonal 
eſtate ; but if the teſtator ſues for, and recovers the money, this 
ſhows that he intended to make it his own, and ſo would not leave 
it to the legatee to recover, which therefore is an ademption of the 
legacy f.. Such rule is likewiſe obſerved with us, in conformity to 
the preſcription of the civil law, and indeed to the nature of the thing. 


Ir one is debtor to another, and, by will, gives him as great, or 
a greater ſum of money than the debt amounts to, without taking 
any 
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any notice at all of the debt, the legatee ſhall not have both the debt 
and legacy ; but, if ſuch legacy was given upon a contingency, that 
if the event ſhould not happen, the legacy was not to take place, in 
that caſe, tho' the contingency ſhall actually happen, and the legacy 
become thereby due, yet it ſhall not go in ſatisfaction of the debt; 
becauſe a debt which is certain, ſhall not be intended to be loſt by 
an uncertain and contingent recompence *, This would hold like- 
wiſe by our law, as to the firſt caſe, upon the maxim, that Debitor 
non præſumitur donare ; but this preſumption may be excluded by the 
circumſtances of the parties; and even, as to the ſecond caſe, I con- 


ney to his 
creditor, 
does it go in 
payment of 
the debt. 


ceive, that, from the reaſonableneſs of it, the like will hold with us. 


A MAN bequeaths all his perſonal eſtate to his executor,** To the uſe 
«of his relations,” without ſpecifying any of them in particular. Thoſe 
relations who, by the ſtatute of diſtribution, would be intitled to the 
perſonal eſtate, if he had died inteſtate, ſhall, upon ſuch general de- 
viſe, be let in for the ſame proportions *. This is a very good rule, 
and, no doubt, in ſuch caſe, would be followed with us, ſo as the 


next of kin, who would be intitled to the effects of the deceaſed, if 


he had died inteſtate, would take the whole. In conſtruing the ſta- 
tute of diſtribution, as to the computing the degrees of propinquity, 
the civil law, and not the canon law is the rules. This is likewiſe 
followed with us; for the moveables of an inteſtate go to his neareſt 
of kin, according to that computation. 


Ir proviſions are made by way of legacy to children, according to 
the cuſtom of London, in a will, they would be conſtrued as ſo much 
of the dead man's part, and the legatees would draw their proportion 
likewiſe of the orphanage- part with the other children“. And, in 
like manner, if the teſtator deviſe to his wife his perſonal eſtate for 
life, and after her death to certain other friends, this cannot exclude 
her from her cuſtomary ſhare ; ſhe has an election to take the one 
or the other, but cannot take both the cuſtomary ſhare out of the per- 
ſonal eſtate, and the liferent-uſe of the remainder ; but, if a jointure 
is limited to the wife, in bar of the dower only, it ſhall not preclude 


her of her cuſtomary ſhare *. In all which our law agrees with the 
cuſtom. | 


IF one makes no will, or names no executors in it, or the execu- 
tors die before him, or refuſe to accept, in all thoſe caſes he dies in- 
teſtate, and the ordinary grants adminiſtration of the goods to the 
wife or next of kin, (with the will annexed, where there is ſuch) 
who muſt find ſurety, and be accountable, and make diſtribution of 
the goods, as was obſerved in a former title. Originally the king, 
by his officers, uſed to ſeize the goods of the inteſtate, and pay their 
debts, &c. for advancement of the wife and children; or, failin 
ſuch, the next of blood to the deceaſed, and afterwards this truſt was 


committed to the ordinary, who was not bound to grant adminiſtra- 


tion, but only to pay the debts to the extent of the goods, till the 
ſtatute enjoined him to appoint deputies® ; and thereafter the matter 
was more fully regulated by ſubſequent ſtatutes Þ, as I related alrea- 
dy. If there are divers adminiſtrators, one of them cannot ſell goods, 
releaſe debts, &c. without the other, but they muſt all concur; for 


they 
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47. In caſe of 
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* 


39. What if 
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on is granted, 
and after- 
wards a will 
appears, and 
is proved. 
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die before the 
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which remain in ; pages and the debts ſtill due or owin 
judgment was had in name of ſuch deceaſed executor or adminiſtrator, 
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they have but one authority * The duty and power of adminiſtra- 
tors is the ſame as of executors; and they farther give ſecurity, to be 
accountable for the goods in the inventary ; as all executors, whether 
named by the teſtator, or appointed by the commiſfars, muſt do by 
our law. | 


As to the intereſts and privileges of an adminiſtrator. Tho' an ex- 
ecutor regularly has all the reſidue of the teftator's effects, yet an ad- 
miniſtrator has no advantage by his office ; unleſs by paying his own 
debt firſt, if it is equal in degree with others, for the ſurpluſage is 
to be diſtributed, as already ſet forth, between his wife and next of 
kin. If a debtor take adminiſtration of the goods and chattels of his 
creditor, it will not diſcharge him of the debt, for it will be aſſets; 
whereas, by making the debtor executor, the teſtator does thereby 
releaſe the debt*. By our law, an executor dative, as neareſt of 
kin, (who is an adminiſtrator) is preferable for his own claims a- 
againſt the deceaſed, to common creditors, next to the privileged 
debts. | 


Ir adminiſtration is granted, and afterwards a will is produced and 
proved, the adminiſtration is to be revoked, and all the acts of the 
adminiſtrator are void; but, if the executor is cited to prove the will, 
and did not appear, or if he concealed the will, all the acts done by 
the adminiſtrator are good, and ſhall bind the executor *, | 


Ir a perſon die inteſtate, and adminiſtration is granted to one who 
dies, without having adminiſtred all the inteſtate's goods, the ordi- 
nary muſt grant adminiſtration of the | 
an executor, in ſuch caſe, dies inteſtate, adminiſtration De bonis non 
adminiſtratis, cum teſtamento annexo of the teſtator, muſt be granted. 
Such adminiſtration ought to be given to the next of kin of the firſt 
teſtator or inteſtate, and concerns all the goods and perſonal eſtate 


g. And, ifa 


in that caſe an adminiſtrator de bonis non, &c. may ſue forth a ſcire 
facias, and take execution upon ſuch judgment“. 


1 
Vitious Intromi ſion. 


E confirmed have the only active title, with wr 


to adminiſter and diſpoſe of the effects of perſons deceaſed ; 
but, if any wrongfully intermeddle therewith, he is liable, upon the 


paſſive title of vitious intromiſſion, to make payment of the deceaſed's 


debts. This is juſtly introduced, to deter people from meddlin 

with ſuch moveables unwarrantably, which are eaſily embezzled. 
It is a fingularity in our law, that vitious intromitters, or intermed- 
dlers with moveables of a perſon deceaſed, are ſubjected univerſally 
to his debts. But the court of ſeſſion are not at preſent fo ſtrict and 
rigorous, as they were of old, on this paſſive title; it is however a 
reaſonable expedient, as above: and, by the ſalvos after obſerved, 
the fatal effects of ſuch intromiſſion may be eaſily avoided. Vitious 
9 90 | 7 intromitters, 


goods unadminiſtred ; and, if 


b Coke 8. 
rep. 8. 130. 
1 roll. abr. 
980. 


© x Roll. abr. 
907. 


© Jan, 22. 
1713-Stark, 
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intromitters, by natural equity, where the ſanction of the particular 
law does not introduce other regulations, are only liable to the debts, 
to the extent of their intromiſſion with a deceaſed's goods and effects, 
without a proper title. Becauſe e wa in commerce, with- 


out titles in writing, it is not. reaſonable, that all who have in their 
poſſeſſion the goods of perſons deceaſed, and cannot produce their 
rights, ſnould be liable to this paſſive title. Wherefore only thoſe on 
k. 4 an univerſal intromiſſion, or per uni verſitatem is proved, are 


ſubjected ; but an intromitter with ſmall things, or by a title of ſale | 


bona fide, will not be overtaken, tho' there was no confirmation . Not 
only thoſe in family, as wife, children, or others near of kin to the 
deceaſed, may be liable, but likewiſe ſtrangers ; and more eſpecially 
ſuch, if they can ſhew no probable ground for their intermeddling ; 


for then they are in the caſe of predonious or wrongful poſſeſſors. 


| | Ir the re does not diſpoſe of the goods, but only continues 
the deceaſed 


b)Pirlt. deciſ. 
* 367. 


s poſſeſſion, as being his wife, or other perſon concerned, 
it will not infer vitious intromiſſion, but will be preſumed cy/todie 
cauſa, in order to ſave them from embezzlement, they having an in- 
tereſt themſelves to poſſeſs and preſerve the goods. But, if the poſ- 
ſeſſion is in virtue of no colourable title, or on no probable ground, 
by one who hath no intereſt in the executory, his aſſuming the poſ- 
ſeſſion, even without diſpoſal, will ſubject him to this paſſive title; 
becauſe the worſt is preſumed in ſuch caſe. . Fas 


ONLY the preſumed deſign of embezzling induces this paſſive 
title ; and therefore, if that is taken off, the intromitter is not liable 
to this heavy certification. Thus, one that has any colourable title, 
as where he inventars the goods by warrant of the commiſſar, or even 
of the judge ordinary, before intromiſſion, he will be excuſed *; 
becauſe the creditors are ſecure : but a ratification ex pot facto, or 


after the intromiſſion had, will not be ſuſtained. Nor will ſuch in- 


c Feb. 23. 
1692. 


ventarying do, if any thing material was knowingly omitted; but 
error in ſuch caſe is excuſable. | | 


To prevent the wrongful and unwarrantable intromiſſion with the 
writings, evidences, money, and precious moveables of perſons on 
their 3 in prejudice of their — being minors, it is provid- 
ed by act of ſederunt ©, That the wife, or near relations preſent at 
one's death; or in caſe he dies at another's houſe, the maſter, or mi- 
ſtreſs thereof, ſhall, when he is noribundus, or incapable of ſenſe, cauſe 
lock or ſeal the repoſitories where the ſame are kept, and the keys 
are to be delivered to the next judge ordinary, till the relations on 
the part of the father and mother of the perſon who is heir, if 
a pupil, be advertiſed to be preſent at the opening ; or if a minor paſt 
pupillarity, till he, or ſome authoriſed by him be preſent ; and, in 
default thereof, they ſhall be held as embezzlers or abſtracters of the 
premiſes. This act ſeems calculated only to facilitate the execution 


of the act of parliament to which it refers, concerning the makin 


up inventaries of minors eſtates*, and to ſecure their effects, till the 
tutors or curators take the charge of them. And even where the ap- 
parent heirs are minors, the negled of ſealing up the repoſitories can- 
not infer the embezzlement or abſtraction of the writings, or other 


Vor. II. . 5 O 58 particulars 
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1 deſcribed in the act of ſederunt, unleſs ſome intromiſſion 
is proved in che caſe. And it being certain, that 'this paſſive title was 
introduced and can only operate in behalf of creditors,” this re gula- 
tion-whick-only:concerns the benefit aud Peeurit) of the heir, Thi 

minor, does not in the/leaſt. relate tot. TR 
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A general II the party's intromifſion 3 is by virtue of a general diſpo gn Froge 
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—_ title ;. and this'will-be-ſuſtsinedy-tho” Ke did hot ald 5 poſſe 
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after the granter's death; and the pa partys rig rig zhts and Beere, in com- 
ion with other creditors} muſt be ith ſpect 1 to the 
value of the ſubjects, as-abevrdeof thelaw; or as the law reſcribes*; 27 78 1 
and itawould; ſtem, that whatever the Giſponce gets poſſeſſion of in mers. July b. 
the deceaſed's life, muſt be good to prefer him thereon, if he is a 1664 Brown. 
creditor; but, as to what he makes effectual after the granter's death, 
 otherwiſs:than. in conſequence'of confirming on the bilpokition, the 
ſame ought not to be: able to ire um a üg e over other cre- 
ditors: A gratuitous diſponee will like wiſe be only Table to the ſimple 
values. and, to liquidateè theſe; he may on rin, even during the | 
proceſs, and che will get allowance of What he paid Bona fide to any 
61 the-creditors, before he Was inter ol flit at the inſtance of 
others of them. Where the claim ugainſt the intrg 2 is lee 
to reſtitution, he is not liable to — goods forthcoming, un- 
leſs the purſuer confirm the ſame, and thereby bo enabled to diſ- 
charge him, or except the defender had the potſeſiion from him! b Dirlt. decif, 


8 2 * EE 
11 rau n. e üs * 1 98 Rü dat ?9 404.June 15. 


6. The effet Ir the intromiſſion or intermeddling was with effects in foreign — 
2 countries ere no fueh paſſivè title takes place, the party, tho 
reign coun- purſued here, cant only be liable to the extent of the aeg 
1M. Which dam only have effect conform to the law/ of the place where it 
was had ej for to the ontroul of it alone his g ackingz were ſubject. © Harcus 


correct its 74) Far 03 EQ Arat BAGS 2 ps 4: (heirs) March 


7. Confirma - THIS paſſive title * g founded on che preſumption of fraud and = _ 
3 embezzlement, if that is excluded, the paſſive title takes no place. 
even after, if Hence, if the intromitter confirm, without being intefpelled by ci- 
Er. tation, at tlie inſtance of the creditor, who'afterwards purſues, he, 
year nil diy the intromitter, is ſafè; becauſe he thereby makes a fair diſcove! 
after enk au⸗ the extent of his intromiſſion.” 'Butſhis even after the ſuit « com- 
death, ge menced will not afford a defence ag zainſt the oer except, in oa 
agaialt ft, * caſe of premature diligence, tho” it Will wy perro Dt 
mr 15 of other creditors}: The law, not tend e Robe 


this penal paſſive title, allows year and day | ar the 11 5 
death, to intromitters to confirm; ſo that the an be overtaken 


A» 
? 


within that time, even by creditors: premature y brin weis Actions a- 
gainſt hem, in that E ne a * Jan. 24. 
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Decem. 13. 
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Tir. IX. Vitious Intromiffion: 
intromitter againſt the other creditors; unleſs he himſelf is confirm- 


ed ſuch; or did intromit, by warrant from the executor creditor, 


42 


granted before his intromiſſion *. 1 
Arrrx the like example, as an univerfal executor's being con- 9. The de. : 


firmed, fo the deceaſed's eſcheat being gifted and declared before 
the creditors purſuit, ſecures the intromitter againſt this paſſive title; 


becauſe he is only liable to the donatary. But the deceaſed's dying 


regiſtred at the horn, and his eſcheat gifted, will not avail; unleſs it 


was likewiſe declared ; or the intromitter had obtained the gift him- 
ſelf before intromiſſion, at leaſt intention of the cauſe, for then it 
needed no declarator as to the effects in his own poſſeſſion; or that 
he had warrant from the donatary, which fo far puts him in the ſame 
caſe, as if the gift was to dimſelf, and his poſſeſſion, in both caſes, is 
by virtue of a lawful title *, 3 


Ir the intromitter has a general diſpoſition to the moveables, it 


ſaves him from the paſſive title, as above. And, for the ſame reaſon, 
if he is executor nominate, his confirming, even after commence- 


ment of the purſuer's action, and expiring of year and day from the 


teſtator's death, will ſave him from the univerſal * title; be- 


© Decem. 13. 
1676. Fair- 
holm. | 


N N ult. 
1625. Dou- 


glaſs. Nov. 


16. 1626. 
Chalmers. 


cauſe, in both caſes, the intromiſſion is in virtue of a title, and there 
is no preſumption of fraud or embezzlement *, | 


Oxz vitious intromitter is liable for the whole debts of the de- 
ceaſed, without calling the reſt : but, if a creditor purſues more in- 
tromitters, and takes decree againſt them, not bearing Conjunctly 


tionably, it being juſt, that where more perſons are equally liable, 
they ſhould all bear an equal burthen; for, tho” vitious intromiſſion 
Sapit naturam delicti, favours the nature of a delinquency, yet that 
is only in the judgment of law, and in favour of creditors only, but. 


ceaſed's dy- 
ing regiſtred 
at the horn, 
ſaves againſt 
it, if his eſ- 
cheat was 
ifred and 
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| mitter. 


10, How far 
the executor. 
nominate, 
confirming 
after intenti- 
on of the 
purſuer's ac- 
tion, is ſafe, 


11. One of 
more intro- 
mitters, ſub- 


jected in ſo- 

and ſeverally, they are only liable jointly for a proportion of the lidum, bath 
debt, according to their number, without regard to the extent of 1 
their reſpective intromiſſions “. But, where one vitious intromitter decreed fimp- 
is overtaken for the whole debt, he hath relief from the reſt propor- ly, only liable 


conjunctly. 


other wiſe it is a queſtion of civil right ; and, in caſes relating to ſuch 


„ 
dieg. 17.4 3. 
lib. 3. dieg. 2. 
§7. in fin, 


fDecem. 11. 
1632.Schaw. 


intereſt, payment by one muſt afford mutual relief among perſons. 
equally ſubject thereto. . And indeed, it is the opinion of the learned 
Craig, that if one, ſued as vitious intromitter, make an allegation, 185 
That others whom he names were likewiſe intromitters, and ne 

the ſame, he can only be liable for a proportion of the debt, for which _'_ 
he relates a cafe, fo decided by the court of ſeſſion, after great diſ-- 


pute ; but which, I conceive, would not hold at this day. 


12. Vitious 


Vir rous intromitters with moveables of a perſon deceaſed are in 
no worſe caſe than executors, excepting the benefit, competent to 
executors, of being liable only to the extent of their intromiſſion. 
And conſequently they have relief againſt the heir for heritable debts 


intromitters: 
have relief 
againſt the 
heir as to he- 


| 3 „fritable debts. 
due by the anceſtor; becauſe the heir can reap no advantage, in e OF, 


reſpect to heritable debts, from the executory, Whatever way titles 
are made up to it ; or tho the moveable eſtate is vitiouſly intermed- 
dled with, that being jus tertii to him, or none of his concern. 
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13. Has the ON the other hand, it ſhould ſeem, that the heir has relief againſt 


_— a. vitious intromitters for the whole moveable debts ; but the court of 


S.ters for ſeſſion is ſaid to have found, that the heir's claim of relief behoved 


moveable to be reſtricted to the value of the intromifſion*. This ſeems hard, 
ee: for a vitious intromitter would have been univerſally liable to the cre- 
ditors in ſuch debts, had they attacked him, without relief from the 
heir; and why ſhould he be in a better caſe, by their inſiſting a- 
gainſt the heir, and obtaining payment from him? Wherefore the 
' caſe muſt have been ſuch, that had the intermeddler been ſued by 
the creditors, he would have been no farther ſubjected than to the 
value; or the point ſeems to merit to be re-conſidered. | 


14.What the Ir the defender is executor confirmed, but it is alleged by the 
2 ee purſuer, That he has intromitted with ſubjects not contained in the 
3 Ki inventory ; or where a third perſon is confirmed, That the ſubjects 
by our pre- in queſtion are omitted, this ſuper-intromiſſion is judged of in the 
rnd, 0p ſame manner, as if no confirmation had proceeded b. So that, if the 
Gve title, ſubjects in queſtion are of no great value, the intromiſſion with them 
will not * the paſſive title; but otherwiſe ſuper- intromiſſion is re- 
levant, or ſufficient in law to exclude the defence of executor con- 
firmed, according to former proceedings © But, tince the court of 
ſeſſion ſuſtain a partial confirmation of an univerſal executor, ſuffi- 
cient to intitle him to the whole effects, as was above obſerved, it 
may ſeem to follow, that ſuper- intromiſſion will only at preſent ſub- 
ject the executor to the value, as is the caſe of a general diſponee ; 
but, in the caſe aforeſaid, of the creditors of Murray, where it was 

ſo adjudged, there was no queſtion about this paſſive title. 
15. Notuit- 'T'y1s paſſive, title proceeds in the ſame manner, ſince the late ſta- 
_— be tute, which prohibits charges at the inſtance of the commiſſars or 


bibiting their fiſcals, againſt intromitters with the moveables of perſons de- 
charges to 

confirm, the . | 
paſſive title default of ſuch charges, the intermeddlers are frequently enſnared, 


takes — not thinking of confirming, till they are overtaken by a creditor's pre- 
if the ntro- 2 th b 2 od 8 h ; h * h f. ſ. id hibi . 
mitters omit Venting them by citation. So that, tho' the foreſaid prohibition was 


it. for the eaſe of the ſubjects, in one reſpect, it often occaſions preju- 
dice to the indolent, in another. 


16. How fir T HO creditors in heritable debts may ſue the executor, who will 


this paſſive have relief againſt the heir; yet it was found, that the paſſive title of 


title compe- 54 : : . : , þ 
tent to cledi· Vitious intromiſſion is only beneficial to creditors in moveable bonds, 


tors in heri- but not to thoſe whoſe debts are heritable, to which the heir is ulti- 
table debts. mately liable ©: but this caſe happened between an heir-male, and 
a party that purchaſed the eſtate from the heirs of line, whom the 

purchaſer became bound to warrant againſt the creditors of the de- 

ceaſed, and likewiſe had acquired debts due by the anceſtor; which 

debts the heir-male, who had evicted the eſtate, inſiſted to have de- 

clared extinct, by the vitious intromiſſion of the heirs of line with the 

moveables of the deceaſed ; but the court found, that this could only 

hold as to the moveable debts, but not as to the heritable debts, to 

which the heir-male himſelf would ultimately be liable. So that it 

is plain, notwithſtanding this deciſion, in which theſe peculiari- 

ties occurred, that, in the common caſe, creditors in heritable bonds 

may 
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cCeaſed, to confirm, as it did before, as is above related. But, thro' 
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may have action againſt vitious intromitters, and it frequently happens, 
that the heritable eſtate is more than exhauſted by heritable debts ; 
and it were abſurd that, in ſuch caſe, the vitious intromitters ſhould 


eſcape ; or that, in the general, they ſhould be in better caſe, in re- 
ſpect to heritable debts, than. as to the moveable, or more favourably 
treated than executors, 


A HvusBanD's continuing to poſſeſs and diſpoſe of his moveables, 


aſter his wife's death, as before, will not ſubje& him to her creditors 


Jan. 16. 
1628. Allans. 
Decem. 13. 
1676. Fair- 
holm. 


on this paſſive title, in reſpect of her intereſt in the communion of 
goods *; becauſe, tho' a wife has a ſhare in ſuch goods, yet that is 
only after deducting the husband's debts, as the caſe ſtands at the 
diſſolution of the marriage, and the man is only liable for that claim 
to ſuch as make up a title thereto in the wife's right, and cannot be 
bound to abſtain Com uſing the ſame, the property thereof being till 


in him; ſo that tho they are ſaid to be in communion, becauſe of the 


intereſt that accrues to the wife on diſſolution of the marriage, yet 
they are his effects; nor is there any probable ground of fraud in the 
caſe: however, he is anſwerable for the value of the wife's ſhare to 
ſuch as confirm executors to her. 


OxE that acquires moveables from a vitious intromitter, bona fide, 
is not liable on this paſſive title; becauſe he poſſeſſes on a ſingular 
title; but he will be liable to reſtore to ſuch as confirm the ſubjects, 
ſince the property was not tranſmitted ; nor has he right to demand 
the price, but muſt rely. upon his author for recovery of the ſame : 
however, if he likewiſe, foe fide, aliened theſe effects before inter- 

lation, he is ſecure, and the next haver becomes only liable. This 
muſt be underſtood under the limitation mentioned in the foregoing 
title, as to the ſpecies of moveables purchaſed from the neareſt of 
kin; for ſince by attaining poſſeſſion they acquire the property with- 
out confirming, they may tranſmit the ſame, and the purchaſers are 


not only ſafe againſt the paſſive title, but likewiſe ſecure in the pro- 


perty of the goods. 


Tus paſſive title was introduced only in behalf of creditors ; and 
therefore it is not competent to the wife for her ſhare, and, for the 
ſame reaſon, not to her neareſt of kin, or creditors in her right, againſt 
the huſband, in caſe of her predeceaſe, as above; nor to the chil- 
dren for their legitim, there not being proper terms for any other 
demand at their ſuit, than a proportion of the deceaſed's effects. Nor 
indeed, for a ſimilar reaſon, have legataries the benefit of this paſſive 
title ; ſo that they can only purſue intromitters for the value; or the 
havers, in the caſe of rectal legacies, | n 


Tno' the heir at law, by intromiſſion with heirſhip-moveable, is 


peculiarly liable to the paſſive title of behaviour as heir, or ge/t:o pro 


herede, yet any other, intromitting with ſuch ſubjects as might fall 
under heirſhip-moveable, will be ſubject to the paſſive title of viti- 
ous intromiſſion; becauſe, as to the intromitter, there is no diſtinc- 
tion between theſe and other moveables, and it is only in favour of 
the heir that they are ſo accounted ; but, if he lies by, they may be 


confirmed as other moveables. A creditor likewiſe may confirm 


Vor. II, 


7 them 


17. Ahuſ 
band's con- 
tinuing to 
poſſeſs and 
diſpoſe of his 
moveables, 
not ſubject as 
vitious intro- 
mitter to his 
wife's credi · 
tors. 


18. Acquir- 
ers from vi- 
tious intro- 
mitters not 
liable, and, 
in ſome caſ- 
es, not even 
in valorem. 


19. This paſ- 
ſive title not 
available to 
the wife as to 
her ſhare, nor 
to the chil- 
dren as to 
their legitim, 
nor to lega- 
taries. 


20. Intromit- 
ters with 
heirſhip- 
Eo li- 
able as viti- 
ous intro- 
mitters; ſuch 
may be con- 
firmed by 
creditors. 
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them as executor-creditor ; for one that leaves more debts than ef- 


21. This paſ- 
ſive title not 
aig nmr 
y. exception 
againſt a cre- 
ditor ; but 
his debt may 
be declared 
extinct on 
that head. 


22. It does 
not paſs a- 
gainſt the in- 
tromitter's 
reprefenta- 
tives, unleſs 
litiſconteſt- 


ed with the 


deceaſed, in 


reſpect it is 


penal, 


1. Vitious in- 
tromitters 
termed, in 
the law of 
England, ex- 
ecutors of 
their own 
wrong. 


2. If there is 


an executor 
who proves 
the will, an- 
other perſon 
cannot regu- 
larly be exe - 
cutor of his 


own wrong, 


but ſome- 
times he may, 


feats, has, in the judgment of law, no effects; Bona cujuſque intelli- 
pour que, dedutio are alieno, ſuperſunt. Heirſhip-moveable is on- 
ly the heir's ſhare of certain kinds of the free moveables, in a queſti- 
on with the executors or neareſt of kin, and in this view one cannot 
burthen the heirſhip-moveable on death-bed, more than his other 
heritable eſtate ; but, if he do bequeath it, the legatary will have 


action for the value out of the other moveable eſtate, as being Le- 


gatum rei alienæ ſcienter legatæ, as was ſaid of the legacy of an heri- 
table bond, in the preceeding title. 


Ir one that is creditor intromits with his debtor's effects, his debt 
may be declared extinct, upon the paſſive title of vitious intromiſſi- 
on. But regularly it cannot be proponed againſt him by way of de- 
fence, in any purſuit at his inſtance, againſt the repreſentatives of the 
debtor, farther than to the value of his intromitſion * ; becauſe an 
intromitter may purge the vitioſity, at any time before action ſued a- 
gainſt him on that head, and the caſe of a creditor intromitter cannot 
be worſe than that of others. But if a creditor, in a moveable bond, 
purſue the heir, the defence That he is vitious intromitter is good ; 


becauſe, as ſuch, he would be liable to relieve the heir of ſuch 
Gene ©... | | | | 


 Tuis paſſive title ariſing from the delict of the party, and being 
penal, paſſes not againſt the repreſentatives of the intromitter ©, more 
than behaviour as heir ; unleſs ſentence is recovered againſt him in 
his own life, or at leaſt litiſconteſtation had interveened. 'This is 


moſt reaſonable ; becauſe the deceaſed intermeddler might have had 


defences againſt the allegation of vitious intromiſſion, or grounds to 
exculpate himſelf, of which his repreſentatives are preſumed igno- 
rant, who therefore are only liable in valorem, i. e. to the value of 
the ſubjects intromitted with by the deceaſed ; but the action, ſo far 
as penal, periſhes by the party's death againſt whom it lay. 


Obſervati ons on the Law of England, in relation to the Premiſes. 


WHERE one intermeddles with the moveables of a perſon de- 
ceaſed, without a proper title, we call him a Vitious Intromitter, and, 
as ſuch, he is liable to all the debts of the deceaſed. In England, 
ſuch intermeddler is termed, An executor of his own wrong, viz, one 


4 Nov. 20. 
1630. Pride. 
Feb. 26. 
1668, Reoch. 


b Dalr. Jan. 
28. 1715. 
Hduſton. 


© Dirlt. de- 
ciſ. 404. 
July 10. 
1666. Cran- 
ſtoun. 


that is neither executor or adminiſtrator, and yet acts as ſuch, as by 


taking into his poſſeſſion the goods of the deceaſed, and converting 
them to his own uſe, or delivering them over to creditors or legatees, 
in payment of their debts or legacies *. 


WHEN an executor is made, and he proves the will and admini- 
ſters, in this caſe, if a ſtranger take any of the goods, or claim them 
as his own, that does not make him, in conſtruction of law, an exe- 
cutor of his own wrong ; becauſe there is another executor of right, 
who may charge him, and the goods which are taken out of the o- 
ther's poſſeſſion ſhall be aſſets in his hands. But tho' there be an ex- 
ecutor or adminiſtrator, yet if the ſtranger take the goods, claiming 
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b 14. 5 rep. 
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© Bac. new 
abr. (execu- 
tors) 391, 
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them as executor, and intermeddles as ſuch, then, for ſuch expreſs 
adminiſtration, he may be charged as executor of his own wrong *. 

ALL lawful acts that an executor of his own wrong does are good, 
and he muſt anſwer only for what he acts, but he cannot retain for 
his own payment ; becauſe from thence would enſue great inconve- 
nience and confuſion, ſince every creditor would endeavour to make 
himſelf executor of his own wrong, in order to ſatisfy himſelf by re- 
tainer, by which others would be barred *, 


AN executor de ſon fort (as an executor of his own wrong is call- 
ed) makes himſelf liable, as far as he hath aſſets, to all the debts and 
legacies of the deceaſed, and ſubjects himſelf to the rightful executor 
or adminiſtrator ; and if he pay ſuch debts as were incumbent on the 
executor, according to the courſe of law, they ſhall be allowed him; 
and if, after he has paid out all that came to his hands of the deceaſ- 
ed's effects, he be ſued by another creditor, he may plead Plene ad- 
miniſtravit ©. } 


Bur if ſuch executor de ſon tort, in an action brought againſt him, 


| plead ne ongues executor, or deny that he did intermeddle with any of 


the goods of the deceaſed, and it be found againſt him that ſome goods 


came to his hand, tho' of little value, as a bed-ſteed, or the like, he 


J Bac, new 


abr. (execu- 


tors) 391. 
ibid. 395. 


* 20 Geo. II. 
c. 43, 50. 


b Littlt. ſect. 
110. et ibid. 
Coke. 


will, for ſuch falſe plea, be charged with the whole debt ſued for; 


but it is ſaid that, in ſuch caſe, where the things are of very incon- 

ſiderable value, the defendant may be relieved in equity“. Our law 

of old was very ſevere upon vitious intromitters ; but now that ri- 

gour, by recenter practice, is much relaxed, as appears from the 
foregoing title. | | 

CIT x. 

The Alterations in Feudal Holdings and Juriſclickions in Scotland, by 

the two late Statutes of the 20th of his preſent Majeſty. 


HAVE treated in this, and the preceeding books, of feudal tenures, 
and ſpoken ſomewhat of juriſdictions as they were former- 
ly in uſe with us, and tranſiently of the alterations made in our law, 
in reſpect thereto, by the two late ſtatutes * aboliſhing ward-hold- 
ings, and the higher heritable juriſdictions. But a more particular diſ- 
cuſſion of the ſame will not be improper, and to that purpoſe I ſhall 
allot this title, that the whole alterations in our law, upon that oc- 
caſion, may be expoſed to the reader's eye at one view, and which I 
apprehend is a fit preliminary to what I am to diſcourſe at large upon 


juriſdiction in the next book. I ſhall begin with the act touching 
ward-holdings. | 


: Tux feudal tenures, which we call Ward-holdings, from the prin- 
cipal caſuality thereto incident, were originally military fiefs, and are 
therefore termed Holdings by knight-ſervice. In England and elſe- 
where, the vaſſals were bound to furniſh a ſoldier for each knight's 
fee they poſſeſſed. We had no certain rule for the value or extent of 
a knight's fee: but in England it was lands to the value of 20 pounds 
Sterling yearly, in William the Conqueror's time, which, at pre- 
ſent, would amount to more than a rent of 500 J. Sterling b. 


AND 


3. All lawfyl 
acts done by 
ſuch executor 
ſubliſt; but 
he cannot re- 
tain for debts 
due to him- 
ſelf. 


4. An exeeu- 
tor de ſon tort 
may plead 
Plene ad- 
miniſtra- 

vit, after all 
the effects 
are exhauſt- 


ed. 


5. If ſuch ex- 
ecutor ny 
that he di 
intermeddle, 
and it be 
found againſt 
him, he is 
ſubjected to 
the whole 
debt ſued for. 


1. Here ſet 
forth at large 
the alterati- 
ons in our 
law, by the 
two ſtatutes 
of the 20th 
of his pre- 
ſent majeſty. 


2. The ori- 
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3. The ori- 
gin of the 
caſualities of 
recognition, 
ward and 
marriage; 
theſe, with 
us, proceed- 
ed the 
free offer of 
the ſubjects 
to the ſove- 
reign, for in- 
creaſe of the 
revenue. 


3. Tenure by 


knignt ſer- 


vice long 
ſince aboliſh- 
ed in Eng- 
land; and 
now taken 
away with 
us; as alſo 
the caſuality 
of marriage; 
and prohibi- 
tory clauſes 
in other 
holdings, 
by the late 
act. 


5. Lands that 
were holden 
ward of the 
crown con- 
verted to 
blench-hold- 
ings, and the 
non-entry 
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428 An Inſtitute of the Laws of Sor RAR. Book III. 


Any that the vaſſal might be capable to afford his quota of ſoldi- 
ers for the war, he was diſabled to. alien more than the half of the 
ward-fee, on pain of forfeiting the whole by Recognition to his 
lord, who might, by that means, provide himſelf with another that 
ſhould be in condition to do it. And whereas one under age was not 
ſuppoſed capable to officiate in the ſervice, the fee, during the mino- 
rity of the heir, was in the ſuperior's hands by the caſuality of Ward, 
that he might, out of the rents and profits thereof, provide himſelf 
with a fit perſon to diſcharge the duty in the mean time; but the king, 
or his donatary, or other ſuperior, was always liable to maintain the 


heir. And farther, if the heir was not married in the life of the an- 


ceſtor, and thereafter married without the ſuperior's conſent, or even 


| tho! he died unmarried after his age of 14 years, the ſuperior was 


intitled to ſuch ſum of money as was preſumed the vaſſal might have 
received of portion, which was commonly rated at two years free 
rent of his eſtate, perſonal and real, after deduction of all his debts ; 
and if the heir married not the woman, without diſparagement, of- 
fered to him by the ſuperior in due form, and married another, he 
incurred double the value of ſuch portion, which was eſtimated at 


three years free rent, but which laſt is obſerved by the lord Stair never 


to have taken effect *. This was termed the caſuality of marriage, and 
was introduced to prevent the vaſlal's marrying into a family perhaps 
not in friendſhip, with the ſuperior. Thoſe caſualities of ward and- 
marriage were introduced with us upon a free offer, by the ſubjects 
to the ſovereign, for enlarging the revenues of the crown, that there- 
by the king might the better ſupport his royal dignity *. And we are 
informed, by the Engliſh hiſtorians, that the fame were introduced 


« 


into England upon the like occaſion ©, and of courſe- the fame bene- 


fit was allowed to ſubject- ſuperiors. 


In England the tenure, by knight's ſervice, was long ſince abo- 
liſned d. And becauſe the ends for which the caſualties accompanying 
it were introduced, took no longer place, armies being now other- 
wiſe raiſed, and ſoldiers levied without regard to ward-holdings, or 
obliging thoſe vaſſals to furniſh ſoldiers more than the other ſubjects, 


and the revenues of the crown being out of other funds, and its exi- 


gencies otherwiſe ſupplied, it was moſt reaſonable that this tenure 


ſhould likewiſe have been taken away with us at the ſame time. And 
now, by the benignity of his preſent majeſty, that tenure, with all 
its inconvenient conſequences before mentioned, is aboliſhed by the 
late ſtatute *. . And becauſe, in certain lands held by the tenure of 


feu-holdings, clauſes were inſert, giving the ſuperior the caſuality of 


marriage, and prohibiting the vaſſal to alien the fee without the ſu- 
perior's conſent, the caſuality of marriage conſequent upon ſuch hold- 
ing, and ſuch prohibitory clauſes reſtraining the power of alienation, 
are diſcharged by the ſame act. | | 


AND as to ſuch lands holden of the crown, whether by fimple or 


taxt-ward, they are enacted to be turned into blench-holdings, for pay- 
ment of one penny Scots at Whitſunday yearly, if asked; and, in- 


ſtead of the new retour-duty, which, in other blench-holdin gs, takes 
place, as the non-entry duty, one pound Scots for every hundred 
pound of valued rent, is only due in ſuch converted holdings preceed- 


ing 


«Inſt. p.258. 
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be made, 
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ing the citation in the general declarator of non- entry. And in all 


ſpecial ſervices of heirs in ſuch. lands, the retour, over and above ſet- 
ting forth the old and new extents, muſt ſpecify the valuation of the 
lands, in order to aſcertain the quota due for the non-entry. But the 
non- entry, as to other lands holden of the crown, and, as to all lands 
held of ſubject ſuperiors, is regulated by our former law. | 


And lands holden ward, whether ſimple or taxt, of ſubje& ſupe- 
riors, are, by the ſame act, turned into feu-holdings; and the caſu- 
alities and (ſervices are to be valued by the court of ſeſſion, at a cer- 
tain yearly rent or feu-duty, payable to the ſuperior in place there- 
of. And the lords were enjoined to make an act of ſederunt, preſerib- 


ing rules for adjuſting the reaſonable ſatisfaction or recompence for 


thoſe caſualities. And, in eaſe of difference arifing between the ſupe- 


rior and vaſſal, in adjuſting the ſame conform to thoſe rules, the 
court, upon ſummary application to them, by either ſuperior or vaſ- 
| fal, is to determine th 


| e quantum. of the annual feu-duty, which ſhall 
be payable N at Whitſunday ; and until ſuch. modification ſhall 

m he vaſſal ſhall incur no irritancy for non-payment of the 
feu-duty. And if the ward-lands are ſubject to a liferent, which 
would be excluſive of the caſuality of ward, ſuch liferenter is declar- 
ed not liable to the annual feu-duty, which ſball only commence af- 


ter the determination of the liferent-right. But if the liferent is not 


total of the whole, the entire annual fey-duty ſhall be payable to the 


ſuperior, during the ſubſiſtence of the/liferent, by the far or proprie- 


tor, out of the lands not liferented ; at leaſt ſo far as the ſame can 

Ix purſuance of the foreſaid ſtatute, the lords of ſeſſion, by their 
act of ſedgrunt *, have enacted-and declared, That, for lands holden 
ſimple ward, a ſubject-ſuperior ſhall, have, in ſatisfaction of the ca- 
ſualities of ward and marriage, and of all other caſualities conſequent 
on ſuch holdings, two per cent. of the conſtant y_— rent as the ſame 
yielded and were worth on the 25th of March 1748, the period at 
which the ſtatute took place, and may in time coming pay, deduct- 
ing one fifth part as the value of the teinds, where the tiends are not 
held-ward of the ſaid ſubject-ſuperior, but otherwiſe including the 
faid fifth, after deduction of the miniſter's ſtipend ; with this provi- 
ſo, that if the vaſſal hold other lands of the king or prince, he ſhall 
only be liable in one per cent. of the conſtant yearly rent, as a feu- 
duty, in conſideration of the ward; in reſpect that no caſuality of mar- 


tiage, in ſuch caſe, is due to the ſubje-ſuperior. Nor ſhall the kain 


and ſervices be computed, unleſs they are valued, and the heritor 


has an option either to exact the ſame in kind, or the converted 


Price. 
Axp, by the fame act, the rule in taxt-ward holdings is, That, 


as an E feu- duty, one fiſtieth part of the ſum taxed for the ward 


ſhall e value of all the caſualities conſequent upon ſuch hold- 


ing; and theſe values ſhall be only payable yearly at the term of Whit- 


ſunday, for the year precceding. 
Vol. II. ET Q 


I nave 


one per cent. 
of e 
ed vent. 


6. Lands 
holden ward 
of ſubjects, 
ſimple or 
taxt, con- 
verted to 
feu-holdings 3 
the caſualities 
to be valued 
by the court 
of ſeſſion ; 
and, in lieu 
thereof, an 
annual feu- 
duty made 
payable The 
caſe of life; 
renters, 


7. The value 
of the caſuali- 
ties of ward, 
and marriage 
in ſimple 
ward, declar- 
ed to be an 
yearly feu- 


duty of two 


per cent. of 
the conſtant 
rent. : 


* 


8. The rule 
in taxt- 
ward. 
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9. Whether I HavE treated of the Principality in another place *, where I have B. 2. tit. 3. 
the lands ne ſuggeſted that it was in the perſon of the prince, as common lands * 
principality holden of the king by any ſubject, and that fo the lands holden ward 
conſidered as of the principality were comprehended under this clauſe in the ſtatute 
bolding of touching lands held ward of a ſubject-ſuperior, and to be converted 
a ſobject, as into feu-holdings. But, upon examining the caſe, this may juſtly 
to 13 be doubted, and it may ſeem, the principality ſhould be deemed 

ume. part of the patrimony of the crown, and, in this view, the lands 
ales of it be adjudged as holden of the king, and converted into 
blench-holdings. It is certain that the principality conſiſted of the 
great poſſeſſions which Robert II. the. heritable Stewart of Scotland 
Pad when he ſucceeded to the crown, and conſequently that eſtate 
was truly his own patrimony, and we ſee that it remained always there- 
after in the king's perſon, as any other part of his patrimony, till he 
had a ſon, who became prince and Stewart of Scotland, and enjoyed 
the lands of the principality. This courſe was probably introduced 
by a grant of the ſame, from Robert III. to his eldeſt fon, afterwards 
king James I. of which a copy is ſtill extant. But as that can be no 
evidence, all the ground we can proceed upon is the ſtatute. of James | 
IV. which ordains, That the free tenants of the principality ſhould . _ 
compear and anſwer in the parliament, till the king ſhould have a ſon © 
to anſwer for them. And conſequently the principality may ſeem to 
be holden as part of the royal patrimony allowed to the king's eldeſt 
ſon, for his interim ſupport, and who was to repreſent the tenants 
in parliament. But the caſe is not without difficulty on either fide ; 
and it may be thought that neither of theſe caſes can hold, for that 
the lands holden of the principality did not hold of the king at the 
date of the ſtatute, but of the prince; and tho', in a certain reſpect, 
they are deemed as lands held of the king, as in the qualifications of 
celectors of members of parliament, by the act 168 1; yet we ſee that 
before they were not ſo regarded. Nor can they be confidered as lands 
holden of a ſubject- ſuperior; becauſe the prince was never infeft in 
the lands as ſtewart of Scotland, as neither were any of the preceed- 
ing princes ; and it were incongruous that any lands ſhould be hold- 
en of a ſubjeQ-ſuperior, who himfelf is not infeft in the ſame. So 
that, in ſtrict law, the late prince may ſeem to have had it in his op- 
tion, as to the lands holden of him, ſtill to continue them ward, as 
not falling under the ſtatute : but he generouſly prevented the queſ- 
tion, by ordaining the lands holden of the principality to be convert- 
ed into blench-holdings ; and as to feveral of them, charters were 
accordingly expedited. But now, by his much lamented death, it may 
be doubted whether his eldeſt ſon, who is created by his majeſty prince 
of Wales, be intitled to the principality in Scotland, as ſtewart of 
Scotland; and it would ſeem that he is not, ſince the foreſaid ſtatute, 
which is the only authentic record or authority upon this point, 
ſpeaks of * the king's Son to be mediate between him and the vaſſals 
© © of the prince.“ | Wherefore the court of ſeſſion juſtly exempted the 
lands holden of the principality, from the rules laid down in their act 
of ſederunt, purſuant to the purview of this ſtatute. | 


10. The in- IT is likewiſe provided, by the 8 Muds That the infelt⸗ 


ſeftments of ments now ſtanding in the perſons of the vaſſals holding ward, ſhall 
ward-lands 


to ſtand remain good to all intents and purpoſes, ſo long as they ſhall _ | 
e 


4 p. 1661. 
Te 59. 
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the ſame ; and they ſhall, by virtue of the act, be no longer ſubject- 


ed to the caſualities diſcharged, but only to pay the annual, blench 


or feu- duties in place thereof. And farther, it is enacted, that no 


tenure. of lands, or heritages by ward-holding, ſhall hereafter be <4 


created by his majeſty, his heirs or ſucceſſors, or by any other ſupe- 
rior. Nor ſhall any rights be granted for holding lands feu cum mari- 
tagio, or with 8 clauſes reſtraining the power of alienati- 
on, and ſuch proviſos are entirely diſcharged ; ſo that, even as to pre- 
ceeding rights, they can have no effect, 


Tus was a moſt gracious conceflion of his majeſty to his ſubjects, 
freely to paſs from the caſualities of ward-holdings ; ſuch royal boun- 
ty ought to raiſe in their minds a due ſenſe of gratitude and loyalty. 
In former times a ſcheme was formed to convert ward-holdings of 
the crown into feu-holdings, and commiſſioners were appointed by 
the king, purſuant to an act of parliament, for valuing the caſualities 
and conſequences of theſe holdings, and the vaſſals were to pay the 
5 85 or compoſition, and an annual feu- duty to the king, and ſuch 

oldings were ſtill to be conſidered as ward-holdings, ſo as to ex- 
clude the ſubject- ſuperiors from the caſuality of marriage, in caſe 
the vaſſals held other lands ward of them. But the =o laid down 
in this ſtatute is more equitable and generous, by enfranchiſing the 


good to the 
parties; no 
ward tenures 
to be grant - 
Acer 


0 


11. This is a 
moſt gracious 
and generous 
royal concel- 
ſion. Why 
former mea- 
ſures for con- 
verting ward - 
holdings of 
the crown in- 
to feu or 
blench-hold - 
ings proved 
ineſſectual. 


ward - vaſſals from the burthen of theſe caſualities, without any recom- 


| pence or conſideration given for the ſame ; and no doubt the rigour 
of the terms rendered 


e former plan generally ineffectual. Indeed 
ſome ward-vaſſals formerly, out of ſpecial favour, obtained their 
holdings to be converted to blench-tenure ; but now the benefit is 
univerſal to all the ſubjects, without diſtinction or partiality, 


8 for facilitating the making up titles in the perſons of heirs 
and fingular ſucceſſors in lands and heritages holden of ſubject- ſu- 


periors, it is, by the ſame act, declared lawful and competent for 
any perſon who ſhall be duly ſerved and retoufed heir in ſpecial there- 
in to his predeceſſor; and to any perſon who ſhall purchaſe or acquire 
lands and heritages from any heritor duly veſted and ſeiſed therein 
by a conveyance, containing a procuratory of reſignation, to apply 


to the ordinary on the bills, who, upon production of a ſpecial retour, 


or ſuch diſpoſition, ſhall grant warrant for letters of horning, upon 
I 5 days, to charge the ſuperior to receive and enter the heir or diſ- 
ponee in ſuch lands reſpectively. Provided always that no ſuperior 


| ſhall be obliged to give obedience to ſuch charge, unleſs the charger 


12, Superiors 
bound to re- 
ceive heirs 
and ſingular 
ſucceſſors 

by diſpoſiti- 
on, contain» 
ing procura- 
tory of re- 
ſignation. 


at the ſame time pay or tender to him ſuch fees or caſualities as are 


due to him upon ſuch entry. 


The ſuperior may ſuſpend ſuch charge, if the heir or diſponee does 
not tender what is due to him for an entry, or if he has any other 


juſt cauſe to refuſe it. If he does not ſuſpend, and yet delays or re- 


fuſes to enter the charger, perſonal execution may go againſt him, at 
the charger's inſtance, if a commoner ; but if a peer, the only reme- 
dy ſeems to be to apply to the next ſuperior, and the laſt reſort muſt 
be to the king, who refuſes none. And, in ſuch caſe, the ſuperior, 
who without reaſon diſobeys ſuch charge, muſt, of courſe, loſe the 
benefit of the ſuperiority during his life, according to the preſcripti- 

N on 


13. What if 
the ſuperior 
refuſes to o- 
bey ſuch 
charge. 
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on of our law, as it formerly ſtood; which, in that refpect, is not 
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14. The great 
benefit of 
this new re · 


gulation. 
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varied. 


Tuts is a great eaſe to heirs and diſponees ; for before, where the 


ſaperior would not receive the heir of the vaſſal, by granting a precept 
for infefting him, the heir, ſpecially retoured in the lands, behoved 
to charge him on conſecutive precepts out of the chancery, in the 
king's name, three ſeveral times, to receive him, and, upon his re- 
fuſal, take inſtruments ; and then, if the lands held of the crown, he 
muſt have applied to the court of ſeſſion for a warrant, to the director 
of the chancery, to iſſue out a precept of ſeiſin in the king's name, to 
the ſheriff of the county where the lands lie, to give him ſeiſin there- 


in. And if the lands held of other intermediate ſuperiors, the heir be- 


hoved to run the fame courſe with each of them till he arrived at the 


crown, and then proceed as above, which was vaſtly tedious and ex- 


. diligences is now happily prevented b 


15. Is a ſu- 
perior bound 
to receive a 
corporation. 


penſive. And no ſuperior was obliged to receive diſponees, which ne- 
ceſſitated them frequently to adjudge in implement, in order that, in 
the character of adjudgers, they might charge him to receive them, 


on payment of a year's rent. Which RENE tedious circuit of 
this new regulation. 


Tux act bears, That it ſhall be lawful to any perfon who ſhall 
te purchaſe lands or heritages, from a proprietor duly veſted and ſeiz- 
« ed therein by difpoſition, containing procuratory of refignation in 
« his favour, to apply for a warrant to charge the fuperior to re- 
* ceive-him, Gc.” It may be doubted if this can extend to borows, 
or other corporations who'purchaſe lands, that the ſuperiors are, in 


virtue thereof, compellable to receive them; and it would ſeem that 


they cannot be comprehended under theſe words, fince, tho they 


asre political perſons, yet, where they are intended, they are always 
| characteriſed, in the Engliſh and Britiſh ſtatutes, Bodies Politic. And 


therefore, in order to intitle them to the benefit of this act, they 
maſt chuſe one of their members for vaſſal, thro whom, and his 
heirs or ſucceſſors in his office, if it is for life, the ſuperior muſt have 
the chance of his caſualities, which otherwiſe would be loft, if the 
corporation, which dies not, ſhould. be received as vaffal ; more e- 
ſpecially ſince this was our law formerly, which cannot be under- 


| Rood to be mnovated, unleſs it had been particularly expreft. I had 


19. The fees 
and caſuali- 
ties due to ſu- 
pre „ by 
eirs or diſ- 
ponees, for 
an entry, 


occafion to take notice of this cafe more at large in another place. 


Tux ſtatute mentions only in general, © That the heir or diſponee 
ee applying for an entry, ſhall pay, or tender to the ſuperior, fuch 
« fees or caſualities as he is by law intitled to receive.” And there- 
fore this muſt be explained from our law as it then ſtood, and does 


as a compoſition to ſuperiors by adjudgers, upon their being receiv- 
ed, of both which I have largely treated elfewhere ©. For tho, by 


our former law, a ſuperior was not bound to receive a difponee as 


ſuch, but only under the character of an adjudger in implement, and 
conſequently there could be no fixed rule where he entered a diſpo- 


nee voluntarily, yet the uſage having been, that. ſuperiors, for 


moſt part, entered him without the circuit of an adjudication, the 
Com- 


4 July 23. 
1713. uni- 
verſity of 
Glaſgow va- 
ried on ap- 
peal. 

b Sup. tit. 2. 
920. 


at preſent. As to the heir it can only be meant of the non- entry du- 
ties and relief. And as to diſponees, of the year's rent, which was due 


e B. 2. tit. 4. 
ſect. 3. 
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compoſition muſt be the ſame, as was due from adjudgers in imple- 
ment ; all that this ſtatute does in that reſpect, being to ſuperſede the 
neceſſity of ſuch inconvenient diligence. | 


Ir the ſuperior himſelf is not entered to the ſuperiority, I conceive, 


that the former practice of charging him to enter heir in ſpecial to 
the ſuperiority, and receive the heir of the vaſſal, muſt take place ; 
and thereon a declarator of tinſel or loſs of the ſuperiority, during 
his life, muſt be inſiſted in, and the next ſuperior, if a ſubje&, or 
the director of the chancery, if his majeſty is the next ſuperior, muſt 
be concluded againſt to receive the heir. And this courſe, where the 
i” A 5 Cn is not entered, muſt likewiſe be followed in the caſe 
of a diſponee, who, by the late ſtatute, is intitled to be received in 


the ſame manner as an heir; or the diſponee may follow ſuch courſe 


as was formerly competent, in order to obtain himſelf ſeiſed by a 
public infeftment. | 


Axp, by the ſame act, ſingle and liferent-eſcheat, conſequent 
upon denunciations, in relation to civil debts, and performance of 
obligations, as rigorous, and liable to be abuſed, are taken away, and 
diſcharged in all time coming : but ſuch ſtill continue to fall, as be- 
fore the ſtatute, upon denunciations for criminal cauſes ; or where 
they are the ſtatutory penalties of certain crimes. And, with great 
ſubmiſſion, it would ſeem to have been highly reaſonable, that the 
ſame ſhould likewiſe fall upon denunciations, for non-performance 
of deeds or facts: as for example, in the foreſaid caſe, of the ſu- 
perior's being charged to receive an heir, adjudger or diſponee, and 
diſobeying ; more eſpecially, in the caſe of peers and married wo- 


20. If the 
heir of the 


+ ſuperior is 


not entered: 
he muſt be 
proceeded a- 
guinſt as for- 
metly, before 
the late act. 


21. Single 
and liferent - 
eſcheats 
taken _ 
in civil caſes, 
but not in 
criminal; ad- 


viſable that it 


fell on de- 
nunciations 
for non-per- 
formance of 
facts or 
deeds. 


men, who are not liable to perſonal execution for civil cauſes, and 


the poinding or arreſting the goods of the party diſobeying the charge, 
cannot take place in caſes of that kind, which are not for liquid ſums. 
This inconveniency -was intended to be remedied, by a clauſe in a 


bill, which was paſt in the houſe of commons laſt ſeſſion of parlia- 


ment. But that bill did not ſucceed in the houſe of peers, and the 


caſe muſt be referred to the further conſideration of the wiſdom of 
the parliament, 


By this ſtatute likewiſe, where lands found neceſſary for the ſer- 
vice of the public, as for erecting citadels or forts, or making ſettle- 
ments of garriſons, are part of a tailied eſtate, under ſtrict, irritant, 
and prohibitory clauſes, it is declared lawful to the perſon therein 
ſeiſed, to ſell any part thereof, which his majeſty, his heirs and ſuc- 
ceſſors ſhall think fit to purchaſe, for the above purpoſe ; with this 
proviſo, that the price ſhall be laid out and ſettled to the ſame uſes, 
and with the ſame limitations and reſtrictions, as ſuch land was ſet- 
tled before the ſale, or applied for payment of the debts affecting the 
tailied eſtate ; and is to be paid to truſtees appointed by his majeſty, 


and ſuch vendor, who ſhall apply the ſame, in manner above-men- 
tioned. | | 


 SOMETIMEs ſuperiorities happen to be comprehended under a 
ſtri& entail, ſo that the vaſſals have it not in their ous to purchaſe 
the ſame, in order to become the immediate vaſſals of the crown, 


WO dh 5 R | the 
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der that the 
vaſſals may 
hold their 
lands of the 
crown. 
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the ſuperiors, under ſuch entail, being difabled to ſell the fame ; 
therefore, it is enacted, That it ſhall be lawful to ſuch ſuperiors 
ce to ſell to the vaſſals the ſuperiorities over their reſpective lands, at 


 « ſuch prices as the parties ſhall agree for, and thereupon to reſign 


« ſach lands for new infeftment to fuch buyer of his own ſuperiori- 
« ties.” It may be a queſtion, if, where ſuch entailed ſuperiorities 
are not holden of the crown, but of a ſubject- ſuperior, ſuch ſuperiors 
be enabled to fell in virtue of this proviſo. But, I humbly think, 
that ſince the intent of the legiſlature was to enfranchiſe the vaſſals, 
ſuch ſuperior may ſell the lands, thereby impowering the vaſſals to 
purchafe likewiſe from the intermediate ſuperiors, that fo . are | 
at laſt become the immediate vaſſals of the crown, which, as the ac 


juſtly ſuggeſts, ought to be encouraged. At the fame time, it is 


the freehold- 
ers excepted. 


25. Tenants 
liable to no o- 
ther ſervices, 
oy thoſe 
tall 

3 
in writing, 
mill- ſervices 
excepted. 


26. By taking 


away ward- 
holdings, 
baſe tenures 
may be much 
increaſed, to 
the great in- 
convenie 

of the fade? 
jets. This 
may be pre- 


ſpecially provided, That the money paid as the price of ſuch ſuperi- 
orities, ſhall be laid out and fettled to the ſame uſes, and under the 
ſame limitations and reſtrictions, as the ſame were ſettled before the 
ſale thereof, or for payment of the debts affecting the tailied eſtate, 
and ſhall be paid to truſtees appointed by the heritor and purchaſer 
to be applied accordingly. WT | 


AND, for the greater eaſe of the ſubjects, it is declared by the 
ſame act, That no proprietor of lands, holden of the king, or of 
any ſubject- ſuperior, ſhall be obliged to appear, and give ſuit and 
preſence at any head-court, or to be liable to any fine or ay Hong 
default of attendance thereat; unleſs he is lawfully and ſpecially fum- 
moned for that effect, to ſerve as a jury-man upon trials, or upon 
any other lawful purpoſe: provided always, that nothing contained 
in the act ſhall derogate from the powers competent by law to the 
freeholders, aſſembled at their Michaelmas head-court, to act and 
proceed therein as formerly. 


As this act takes care to enfranchiſe vaſſals from divers hardſhips 
and inconveniencies, ſo it relieves the tackſmen, or tenants of lands, 
from diſputes between the landlords and them, occafioned' by a pro- 
viſion frequent in leaſes or tacks, of ſervices uſed and wont, or ſervi- 
ces indefinitely, over and above the rents and duties ſpecially menti- 
oned. It ordains, That no tenant, whether by leaſe in writing, 
« or verbal agreement, or otherwiſe, ſhall be Hable to perform any 
cc ſervices whatſoever to the heritor his landlord, other than ſuch as 
„ ſhall be particularly reſerved and ſpecified in ſome written leaſe or 
e tack, or by ſome agreement in writing, duly figned by the par- 


< ties; but which is not to extend to leafes or tacks dated before 


firſt July 1747; nor to ſervices by law or cuſtom, due to mills, or 
any matter or thing thereto relative. | 


As this is a moſt beneficial law, ſo the aboliſhing ward-holdings 
will multiply baſe tenures, vi. holdings. not of the ſuperior, but of 
the diſponer. This in ward-holdings could not fafely be practiſed, 
leaſt recognition might be incurred by the vaſſal's alienating more 
than the half; and now, that danger being removed, there is no bar 
againſt baſe-holdings of the ſame lands, or other heritable ſubjects 
by infinite degrees. This occaſions great inconveniencies in our land- 
ſecurities; for, by the many gradations, the laſt ſub-vaſſal; who is 

Es. 


2 Stat. Rob. 
I. C. 25» 


d 20 Geo. II. 
c. 43. 
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the proprietor, cannot eafily diſcover how to make his right good, 


by completing his title; fince, unleſs all the interveening ſub-feuars, 
who are the mean lords, or intermediate ſuperiors, make up theit 
titles, his cannot be good. Such inconveniencies could be prevent- 
ed, by reviving our old law *, whereby all ſingular ſucceſſors in lands 
were to hold of the diſponer's ſuperior. This may be the ſubject of 
a further improvement of our law, as occaſion ſhall offer. 


As, by this act, the king out of his royal benignity freely paſt from 
the caſualities in ward-holdings ; ſo, by the other act of the ſame 
parliament ', the higher heritable juriſdictions in Scotland, which 
petent to divers lords and commoners, and moſtly incident, 
or annexed to ward-holdings, are aboliſhed, or reſtored to the crown 
whence they proceeded. And, tho' they be reſerved as rights of pro- 
perty, I the treaty of union , yet that did not hinder them from 
being taken away, either for the public good, upon giving a reaſon- 
able ſatisfaction, or with conſent of the owners. Now, the public 
good was concerned, in extending the influence, benefit and pro- 
tection of the king's laws, and courts of juſtice, to all his majeſty's 
ſubjects, by aboliſhing the eminent heritable juriſdictions, as the pre- 
amble of the ſtatute juſtly takes notice; and, ſince the owners have 
received ſuitable ſatisfaction for the ſame, they cannot ſurely com- 
plain, after ſuch full acquieſcence. And, as to the perſons ſubject 


to thoſe juriſdictions, the a is for certain a moſt beneficial law, as 


freeing them from divers hardſhips and inconveniencies to which 
they were thereby liable, and affording them the protection of his 
majeſty's laws, and courts of juſtice, equally with the other ſubjects 
of Scotland. And an uniformity. in the adminiſtration of juſtice, 
is thereby introduced, which tends to the public 3 and the re- 
gulation made by it, touching our ſheriffs, is a moſt wholeſome pro- 
viſo, for the benefit of the ſubjects of North- Britain. 


By this act, All heritable juriſdictions of juſticiary, all regalities 
and heritable bailiaries, and all heritable conſtabularies, other than 
the honorary office of high conſtable of Scotland; and all ſtewart- 
ries, being parts of ſhires or counties within Scotland; and all heri- 
table ſheriffſhips, and deputy ſheriffſhips, that are likewiſe parts only 
of ſhires or counties, belonging to, or claimed by any ſubject in Scot- 
land; and all juriſdictions, powers, authorities, and privileges there- 
to appurtenant or annexed, or dependent thereupon, are, from and 


after 25th March 1748, abrogated, taken away, and totally extin- 


guiſhed; provided, that all lands annexed, or belonging to the ſaid 
heritable bailiaries, ſtewartries and conſtabularies, and rents and du- 
ties payable to the poſſeſſors of the fame, ſhall remain with them, 
notwithſtanding the extinction of the offices. 


Ir is likewiſe: provided by the fame act, That all juriſdictions, 
powers and authiorities, legally veſted in, or belonging to any ſuch 


juſticiary, regality, bailiary, conſtabulary, ſtewartry, ſheriffſhip, or 


deputy ſheriffſhip, ſhall, after the ſaid 2 3pmh March, be veſted in, 


and exerciſed by the court of ſeſſion, court of juſticiary, judges in 
the circuits, and the courts of ſheriffs, or ſte warts of ſhires or coun- 
ties, and. other. the king's courts- in Scotland reſpectively, to which 
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the ſame would have belonged, in caſe ſuch juſticiary, &c. had ne- 
ver been granted or erected. And the ſeveral towns, places and bounds 
which lie within, or were ſubject to the ſame; and the inhabitants 
and reſidenters ſhall be ſubject to the juriſdiction and authority of the 
king's courts aforeſaid, in the ſame manner, as if fuch heritable ju- 
riſdictions had never exiſted. Pry. 


An, by the ſame act, All ſheriffſhips and ſtewartries, poſſeſſed 
by any ſubject in Scotland, either heritably, or for life, are reſumed 
and annexed to the crown, and the ſheriffs or ſtewarts of the ſame 
ſhall be nominated and appointed by his majeſty, his heirs and ſuc- 
ceſſors, and for no longer certain time than one year. But that can- 
not hinder, I conceive, ſuch ſherift-principal or ſtewart to be conſti- 
tuted, without any limitation of time; and, in ſuch caſe, his office 


will continue till the ſame is recalled, or a new nomination be made. 


31.A ſuitable . 
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And it is likewiſe ordained, That no heritable juſticiary, regality, con- 
ſtabulary, or bailiary, nor any judicature, juriſdiction, authority or 
immunity of the like nature or kind within Scotland, ſhall, at any 
time hereafter, be created or erected; and all letters patent, gifts and 


grants of the ſame, are declared to be void and null, to all intents 
and purpoſes. | 


AND, fince it had been an unſupportable hardſhip to deprive the 
owners of ſuch juriſdictions of their rights, without a ſuitable recom- 
pence, it is provided by this act, That reaſonable and juſt compen- 
fation and ſatisfaction ſhould be made out of the next aids that were 
to be granted in parliament, for every ſuch juſticiary or other heri- 
table juriſdiction taken away, or reſumed and annexed to the crown, 
to the perſons lawfully poſſeſſed of the ſame; and to every clerk there- 
of lawfully poſſeſſed of the office of clerkſhip, on the 11th of No- 
vember 1746, in caſe ſuch office ſhall be neceſſarily extinguiſhed 
in conſequence of this act. The perſons having right were to enter 
their reſpective claims to the ſaid juriſdictions or clerkſhips before the 
court of ſeſſion, in manner directed by the act. And the court was 
ordained, in a ſummary way, to examine the validity of the claim- 
ant's title, and the value or price thereof, and declare their opinion 
touching the value of ſuch as they ſhould find valid, and cauſe their 
judgment thereon to be entered into a roll or book, and certify the 
fame to the king in his privy-council, copies of which were to 
forthwith laid before the two houſes of parliament. 9 5 

AND that juſtice might be done to the heirs of entailed eſtates, it is 
likewiſe ordained, That where any ſuch heritable juriſdiction was ſub- 
ject to a ſtrict tailie, affected with irritant and reſolutive, or prohi- 
bitive clauſes, the value and price thereof ſhall, by order and direc- 
tion of the court of ſeſſion, be laid out in the purchaſe of lands, to 
be ſettled to the ſame uſes, and under the ſame limitations and re- 
ſtrictions, and in the ſame courſe of ſucceſſion, upon which the ſaid 


juriſdiction was ſettled; or applied in payment of the debts affecting 
the tailied eſtate. And the heir of tailie or ſubſtitute; as likewiſe the 


guardian, tutor, curator or truſtee of any infant, minor, idiot or lu- 
natic, or furious perſon having any ſuch eſtate; or any mortgagee or 
incumbrancer may exhibit a petition to the court of ſeſſion, praying 

| — their 


Tir. X. The Alterations in Juriſdictions, Fr. 439 


their directions for laying out, or inveſting any ſuch ſums of money 
in the purchaſe of lands; or for placing out the ſame on any good ſe- 


curity, until ſuch purchaſe ſhall be found: and, in the mean time, the 


money ſhall be paid into, and remain in either of the banks of Scot- 
land, and, after ſuch directions are given, fhall be paid out to ſuch 
perſon, as is by ſuch order or interlocutor authoriſed to receive the 
ſame. 


Pusu Nr to this ordinance, the court of ſeſſion examined the 
titles of the ſeveral claimants, and made their report, touching the 
value of ſuch as they ſuſtained, to his majeſty; which was laid be- 
fore the parliament, and approved by them, without any variation; 
and meaſures were taken for payment of the recompence to the ſe- 


veral perſons found intitled thereto, and which was iſſued and paid 
accordingly. 


Tua the records of ſuch abrogated courts might be preſerved, 
and the courſe of juſtice not interrupted, it is ordained, That all de- 
crees and proceedings of, or in any of thoſe aboliſhed courts which 
were awarded, or depending before the ſaid 25th of March, ſhall re- 
main in the fame force, as if the act had not been made; and all re- 
cords, decrees and proceedings relative to any civil or criminal cauſe 


in ſuch courts, were ordained, on or before the 2 th of June 1748, * 


to be tranſmitted by the poſſeſſors of any ſuch juſticiary, or other a- 
boliſhed courts, to the courts of the reſpective ſheriffs and ſtewarts 
of counties, and there lodged and kept among the records of ſuch 
courts; and the judges thereof are enjoined to proceed thereupon, as 
if the ſaid civil or criminal cauſes had been originally commenced 
before themſelves, F | | 


Tux regiſter of hornings, inhibitions and interdictions heretofore 
kept in any court of regality, bailiary of regality, or ſtewartry, abro- 
gated by this act, were appointed, within the time foreſaid, to be 
tranſmitted to the general regiſter-houſe at Edinburgh. Hence, it 
is plain, that inhibitions, and other letters or writs that formerly be- 
hoved to be publiſhed at the market-croſs of the head-burgh of the 
regality, within which the party, againſt whom the diligence was 
uſed, dwelt, as well as at the market-croſs of the head-burgh of the 
ſhire or ſtewartry, within which ſuch regality lies, need only be ex- 
ecuted againſt the party, and publiſhed or executed againſt the lieges, 
at the market- croſs of the head-burgh of the ſhire or ſtewartry where 
he dwells, and regiſtred in the ſheriff or ſtewart-books reſpectively. 
This greatly tends to the benefit of the ſubjects of Scotland, and ſe- 

curity of their rights and diligences, which were frequently voided, 
thro' omiſſion to execute the ſame at ſome of theſe places. | 


Bur what is ſtill more conſiderable, the lords, and other perſons 
who were veſted with the heritable juſticiaries, regalities and bailia- 
ries, had right to all the eſcheats and fines of thoſe living within 
their bounds, which created no ſmall dependence of the people up- 
on them. This privilege might have been uſed to very bad purpoſes, 
eſpecially where the criminal ſentences of their bailies were not ſub- 


ject to a review of the court of juſticiary: this was the ſingular caſe 
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or other heritor, a baillie appointed by him is the judge; and in bo- 
rows the magiſtrates of the ſame; and in ſuch as are independent of 
any of theſe, the ſheriff-depute of the county muſt exerciſe his juriſ- 


diction in them, 


IT is likewiſe declared, by this act, That each proprietor of coal 
or ſalt-works, and mines, is at liberty to exerciſe ſuch power and 
juriſdiction, as is competent to him by law, over his coaliers and ſalt- 
ers, or other workmen; but which is not to extend to caſes inferring 
loſs of life or demembration. It may ſeem, from this proviſo, that 
it is a virtual extenſion of the ſeveral laws and cuſtoms touching coal - 
iers and ſalters, to the workers in mines of all forts; for it ſuppoſes 


the ſame power and juriſdiction to be competent to the maſter of the 


one as of the other, there being the ſame reaſon in both, vigz. the 
uſefulneſs of theſe works to the public, and the neceſſity of ſevere 
diſcipline to keep the ſervants in order, and to prevent or correct the 
miſchiefs and inconveniencies that may happen thro' their licentiouſ- 


neſs, and all ſuch workers, concerning mines, are workers under 


ground ; for a coal-pit or fink is a mine, as much as that for metals 
of any kind. But fince our ſtatutes ſpecially mention coahers and ſalt- 
ers, and ſervants in falt-works and coallieries, and that ſuch juriſdic- 


tion is only reſeryed to owners of coal and falt-works and mines, as 
was competent before; no new juriſdiction can, by the ſtatute, 


accrue to them, and it cannot be conſtrued to give them any more 
power than they had before over miners, or other workers in ſub- 


terraneous operations. I have ſpoken in another place of this ſtate 


of coaliers and falters *, which cannot be applied, in conſequence of 
this ſtatute, to workers in mines of other kinds. 


THE baillie who officiates as judge, in any baron court, muſt take 
the oaths, appointed by law to be taken by perſons in public truſt, and 
cauſe a certificate of his having done ſo to be regiſtred in the ſneriff- 
clerk's books ; and if he preſume to a& without ſo qualifying him- 


ſelf, and be thereof convicted before two or more juſtices of peace, 


or other judge competent, he ſhall forfeit the ſum of 10 J. Sterling, 


the one moiety to his majeſty's uſe, and the other to the informer, 


and ſhall ſuffer impriſonment for the ſpace of fix months, unleſs, or 
until the ſame be paid. 


NoTwITHSTANDING that the heritable juriſdictions of juſticiaries, 
and others aforeſaid, are abrogated, yet the perſons that were law- 
fully poſſeſſed of the ſame, till retain ſuch juriſdiction of barony, or 
other juriſdiction ſubject to the above regulations, as they ſhould have 
been intitled to, in caſe ſuch juſticiary, or other juriſdiction abro- 
gated by the act, had never exiſted. A doubt may here ariſe, whe- 
ther, in caſe a lord or baillie of regality has no ſeparate erection of 
his lands into a barany, the powers and privileges, reſerved to barons 
in virtue of this proviſo, remain with him? For anſwer, According 
to the ſtrict acceptation of this ſaving clauſe, it may ſeem, that the ju- 
riſdiction of a baron, in the caſe ſuppoſed, is not competent to ſuch 
lord or baillie of regality, whoſe juriſdiction is abrogated by this act; 
becauſe, if the abrogated juriſdiction of regality had not exiſted, he 
would not have any of the powers or privileges that belonged to ba- 
| | rons, 
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rons included in that of regality ; ſo that the rights and privileges of 
a barony, implied in the erection of lands into a regality, will not avail 
as to the benefit of this proviſo. But if the lands were erected into a 
barony, as well as a regality, tho' in the fame grant or charter, the 
extinction of the regality, by this act, will not abrogate the privilege 
of a barony expreſsly created likewiſe : and it is thought that moſt of 
the erections of regalities were of that kind, conveying ſeverally the 
powers and privileges of barony and regality, and therefore the extin- 
guiſhment of the one will not infer that of the other ; and, in ſuch 
| Caſe, the ſaving clauſe will have the full effect to preſerve to thoſe 
who were lords or heritable baillies of regality, the powers and pri- 
vileges of barons. And at any rate, they will ſtill have the privileges 
competent to all heritors, which, by the preſent regulations, are not 
much inferior to thoſe reſerved to barons. 


Ir is by the fame act ordained, That no letters e charter or 
grant, to be made or granted by his majeſty, his heirs or ſucceſſors, 
erecting lands into a barony, lordſhip or earldom, or annexing lands 
thereto, or under any denomination whatſoever heretofore granted or 
erected, ſhall be available in law, to convey to the grantees, or any 
other perſon, any greater juriſdiction than 5 receiving and uplifting 
the rents and duties from the vaſſals, and tenants or poſſeſſors of the 
lands and heritages of the proprietors, or for recovery of the mul- 
tures, or ſervices preſtable to their mills; and all letters patent, char- 
ters and grants otherwiſe made, are declared to be null and void. 
This ſeems to be a good rule for aſcertaining the juriſdiction of all 
land-holders in Scotland, who, or their authors or predeceſſors, had 
not their lands erected in baronies, or with a clauſe granting the pri- 
vilege of Courts and Bloodwits, before the date of this act. And I 


ſhould think, that thoſe who were infeft with ſuch clauſe, have at 


preſent the ſame juriſdiction that our antient barons now have. 


 WHEREFORE no new baronies, with even the reſerved privileges, 
can be created, more than regalities, but ſuch as were in being at 
the date of the act may be tranſmitted by charters of confirmation or 
reſignation. But theſe cannot contain a clauſe of novo damus as to the 
privilege of barony, for that were in effect a new grant. Thus, a 
new erection of lands into a barony, can import no more, in point 
of juriſdiction, than as above, but will ſtill carry union of diſconti- 


guous lands, and other franchiſes and liberties that do not concern 
Juriſdiction, 


Tux juriſdiction and privileges by law veſted in, or competent to 


the corporation or community of any royal borow, whether within 
or without the royalty of ſuch borow, is ſaved and reſerved entire to 
them, in the ſame manner as if the act had not been made. Thus, 
ſuch royal borows as were ſheriffs within themſelves, remain in the 
ſame ſtate; and where borows were poſſeſſed of any juriſdiction of 
regality or barony, they retain the ſame as to the lands ſubject there- 
to, except as to the privilege of re-pledging, which is totally taken 
away and aboliſhed in all caſes whatſoever. 


Tur act contains likewiſe a proviſo, That the ſame ſhall not take 
away or prejudice any juriſdiction, authority or privilege veſted in, 
8 | | or 
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or competent to the corporation or community of any burgh of re- 
gality or barony in Scotland, or to the magiſtrates of any ſuc urgh, 
which is independent of the lords of regality or barony „ e 73 
except any power or privilege of repledging from the ſherifts or ſtew- 
arts courts, or any other of the king's courts, and the juriſdiction 
thereby reſerved ſhall be taken to be cumulative only. It may ſeem, 
that the burghs of regality or barony, whoſe magiſtrates were depen- 
Ford of regality or baron, have not their privileges ſaved: 
or, on the other hand, it may 3 be thought, that they are by 
that quality enfranchiſed from their dependence upon ſuch lord or ba- 


ron; ſo that, in virtue of this act, they may freely chuſe their own 


magiſtrates without interpoſition of their foreſaid ſuperiors. But, I 
conceive, that as ſuch burghs of regality and barony continue ſtill 
corporations, the baron (and the lord of regality, if he continues a 
baron) may name the magiſtrates, as before, to exerciſe ſuch juriſ- 


diction as is {till reſerved to him; for that the community is not diſ- 
ſolved, appears from the very next clauſe of the act, whereby all 


ſuch burghs are ſuppoſed intitled to have a market-croſs, to which, 
if neareſt to the ground of the lands whence goods are poinded, the 
ſame, or ſamples, where ſamples are uſed, may be carried and ap- 
priſed; and it is declared by this act, that this ſhall be as ſufficient, 


as if the ſame had been carried to the market-croſs of the head- 
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burgh of the ſhire or ſtewartry. Now, in the judgment of law, a 
market-croſs cannot be underſtood, without a corporation and juriſ- 
diction for regulating the ſame, and the markets to be held thereat, 
and ſuch acts of juriſdiction as are allowed to be expedited at the 
ſame. This is a great conveniency to the lieges, that in the diligence 
of poindings, or diſtreſs of goods, the appriſing at the market-croſs 
of the burgh next adjacent, is made ſufficient in place of the head- 
burgh; to which, tho' never ſo remote, they behoved, by our for- 
mer cuſtom, to have been carried, in order to be there appriſed ; 
which was frequently moſt expenſive, and tended to the damage of 
the goods. 


Axp, becauſe the courts of ſheriffs and ſtewarts, by the abolition 
of the heritable high juriſdiftions, muſt be more frequented than for- 
merly, and that their juri{diftion may be exerciſed, and juſtice diſ- 
penſed to better purpoſe than before, it is provided, That there ſhall 
be only one ſheriff or ſtewart-depute in each county or ftewartry, 
who muſt be an advocate of three years ſtanding at the leaſt, to be 
appointed by the king, and he is removable by his majeſty at plea- 
ſure, during the firſt ſeven years after the act took place, and there- 
after is to be for life, or ad vitam aut culpam ; and he is impowered 


. to nominate one or more ſubſtitutes to hold the office, during his 


pleaſure, for whom he ſhall be anſwerable, and who, before they 
enter upon their office, muſt, in the ſheriff- court, take the oaths 
appointed by law to be taken by perfons in offices of public truſt, 
and which mutt be there recorded. The ſheriff-depute, or his ſub- 
ſtitutes, may hold their courts at any time of the year, as well dur- 
ing the vacation of the court of ſeſſion, as during the fitting thereof; 
and may hold itinerant courts, giving previous notice of the ſame, to 
be publiſhed at the reſpective pariſh-churches within the diſtri& for 
which the ſame are to be held. And ſuch depute ſhall refide perſo- 


nally, 
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nally, at leaſt four months in the year, within his county or ſtew- 
artry; and he is diſabled to adviſe, plead, or otherwiſe act as advo- 
cate, in any cauſe arifing within the ſame; and, in caſe he ſhall be 
guilty of any groſs miſdemeanour, or negle& of duty, he is liable to 


à ſummary trial of the ſame before the court of ſeſſion, at the ſuit of 


his majeſty's advocate, or four of the freeholders, intitled to vote in 
the election of members of parliament for ſuch county or ſtewartry, 
and, upon conviction, to be deprived of his office. And that ſuch ſhe- 
riff or ſtewart-depute, who is preſumed to be expert in the law, may 
not be interrupted in the diſpenſation of juſtice, by himſelf or his ſub- 
ſtitutes, the principal, or high-ſheriff or ſtewart, is debarred from 
judging in any cauſe, civil or criminal. 


By the ſame act, for the greater conveniency of the ſubjects, cir- 
cuit-courts ſhall be holden twice in the year, vi. in April or May, 
and in September or October; and the judges ſhall continue, by the 
ſpace of fix days, at each place where the circuits are to be held, for 
diſpatch of buſineſs. And it is declared lawful for one judge of the 


circuit court, when his colleague is neceſſarily abſent, to fit and diſ- 


atch buſineſs. And to theſe circuit-courts appeals may be taken, to 
be ſummarily diſcuſt, againſt any final ſentence, or decree of any 


ſheriff or ſtewart-courts, or of the courts of royal borows, or borows 


of regality or barony, or of any baron-court; within 10 days after ſuch 
judgment is given, by lodging the ſame in the hands of the clerk of 
court, and ſerving the adverſe party with a duplicate thereof: as like- 
wiſe the judge, in caſe of complaint againſt him for groſs injuſtice, 
is to anſwer to the ſame within 15 days. Appeal is lawful in crimi- 
nal matters, of whatever nature or extent they be, except in caſes 
that infer the loſs of life, or demembration, which being matters of 
great importance, are left, at common law, to the review of the 
court of juſticiary. But, in matters civil, only thoſe not exceeding 
12 J. Sterling: and this regulation, as to civil cauſes, is to be in force 
ny for the ſpace of 228 after the act took place, and to the 
end of the then next ſeſſion of parliament. And, in caſe ſuch circuit 
court ſhall, in cognoſcing the appeal, find difficulty, they may cer- 
tify ſuch appeal to the court of ſeſſion, in caſes civil, or, in criminal, 
to the court of juſticiary, in order to a determination : and the com- 
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plainer muſt lodge in the hands of the clerk of court, from which 


ſuch appeal is taken, a bond, with a ſufficient cautioner, to anſwer 
and abide by the judgment of the circuit-court, and for the coſts that 
ſhall be awarded againſt him, in caſe he be over-ruled. And it is de- 
clared lawful for his majeſty, his heirs or ſucceſſors, by an order in 
the privy-council, to make a new diviſion and diſtribution of the cir- 
cuit-courts. And the court of ſeſſion is authoriſed to regulate the fees 


of the clerk, or other officers of the circuit-courts, or the courts of 


ſheriffs or ſtewarts in civil caſes ; and the court of juſticiary is to re- 
gulate the fees of ſuch officers in criminal caſes. 


Tux regulation, as to appeals from inferior judges to the circuit- 
courts, in criminal caſes of lefler moment, is undoubtedly a moſt 
wholeſome remedy againſt the erroneous, or perhaps oppreſſive judg- 
ments of ſuch courts; and, as it affords an eaſy redreſs to the party 
aggrieved, ſo it will be a reſtraint upon thoſe judges, and N 

em 
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them to uſe circumſpection in their procedure, as they may be com- 
plained upon in ſuch appeals, if their judgments are groſsly iniquous, 
upon ſerving them with a copy of the appeal, as above. As to the 
appeals hereby directed in civil caſes, it is no doubt an innovation of 
our law, and forms of procedure in that reſpect, our judges of the 
circuits not having been inveſted with any juriſdiction in matters 


civil, at the date of this act; but as it is limited to cauſes of ſmall im- 
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portance for a few years, ſo if, after ſuch trial, it ſhall be found 
inconvenient, it may not be continued or renewed. This-remedy, 
by appeal in civil caſes, is not excluſive of the other, by ſuſpenſion 


or reduction before the court of ſeſſion, as before the ſtatute, and 


thereby the party, that conceives himſelf leſed, will have the judg- 


ment of the whole lords upon his caſe. Experience will ſhow, whe- 


ther the new method of redreſs, by this a& directed, contributes 
more to the eaſy and expeditious diſtribution of juſtice than the for- 
mer courſe of proceedings, which no doubt the legiſlature intended, 
by introducing the ſame. 


Tux court of juſticiary is impowered, by this act, after the de- 
bate on the relevancy, the minutes whereof ſhall be taken down in 
writing, to pronounce their interlocutor thereon, and to proceed to 
the trial, or to adjourn to a further day, without informations by the 
parties, as before was always the rule : and the pannel, or party un- 
der trial, 1s to give in to the clerk, the day before the trial, in writ- 
ing, ſubſcribed by him or his procurator, an account of the facts re- 
lating to the matters charged upon him in the libel, and briefly to 
ſubjoin his objections or defences. But the court may direct informa- 
tions to be given in by the procurators for the purſuer and defender 


reſpectively, in any part of the trial, where queſtions of difficulty : 


occur, whether after debate upon the relevancy, or on the import 
of a ſpecial verdict, or on the degree of the puniſhment, or upon any 


matters that ſhall be alleged for the pannel before judgment. 


INFORMATIONS upon the relevancy or ſufficiency of criminal libels 


were frequently molt uſeleſs, vig. where it is uncontraverted ; and, 
by the former practice, in ſuch caſes, the advocates for the pannel 


behoved to ſtrain their invention, to find ſomething to be alleged for 


their clients againſt it: and, in ſpecial verdiQs, intricate queſtions 
ſometimes occur, which may require a full diſcuſſion; and a delibe- 
rate adviſing the puniſhment is likewiſe frequently neceſſary, the 
concluſion of our criminal libels bearing, for moſt part, in general, 
The pains of law; on which account, after the verdict againſt the 


party, the puniſhment comes to be conſidered ; and it may be diffi- 


cult to aſcertain the kind or degree of puniſhment that ought to be 
inflicted upon the pannel convicted; and conſequently, in ſuch and 
the like caſes, it is juſtly allowed to the court to direct informations 
on theſe points, as they may ſtill do in matters of difficulty, touching 
the relevancy of criminal libels in particular caſes, as formerly. And, 
by a later ſtatute, the court may diſpenſe with the taking down in 


writing the depoſitions of witneſſes, in matters not inferring loſs of 21 Geo. II. 


life, or demembration *. 


No 
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No ſines, for feitures or penalties, impoſed in the ſheriff or ſtewart- 
courts, can by this act go to the ſheriff or ſtewart-depute, or their 
ſubſtitutes; but all ſhares thereof, which heretofore belonged to them, 
ſhall acerue to his majeſty, his heirs and ſueceſſors, to be paid in to 
the exchequer in Edinburgh, and to be levied, as other fines; for- 
feitures and- penalties becoming due to his majeſty: and ſentence- 
money is entirely taken away. This is a good regulation, the ſen- 
tence: money, tho' founded in the civil law, was liable to be ſuſpect- 
ed as a kind of bribe to the judge, to give ſentence in favour of the 
purſuer, in order to make way for the ſame. The quantum was regu- 


lated by the cuſtom of each court, but ordinarily it did not exceed three 


pence in the pound Scots. And, ſince neither fines nor ſentence- mo- 
ney go as perquiſites to the judges, which formerly was the only 


conſideration they had for their labour, the ſheriff or ſtewart-deputes 


have ſalaries, that may afford them a competent living, and likewiſe 
ſufficient to gratify their ſubſtitutes. This regulation as to ſheriff- 
deputes, tho' increaſing a little the expence to the government, yet, 
tending greatly to the due adminiſtration of juſtice, will advance the 
good of the public, and improve our conſtitution in a high degree ; 
if the meaſures calculated by the legiſlature are purſued to good pur- 
poſe, as hitherto hath been done, 


By this act likewiſe, it is declared Not lawful for any perſon to 
act as a writer, agent or ſollicitor, in any buſineſs in the court of ſeſ- 


ſion, juſticiary, court of exchequer, or circuit courts, or to act as 


procurator, writer, agent or ſollicitor in any inferior court, until 
they ſhall have taken the oaths required by law, to be taken by per- 
ſons in offices civil or military in Scotland, and ſubſcribe, and cauſe 
regiſter the ſame in the reſpective courts; on pain of forfeiting 20 J. 
Sterling for every offence againſt the act, the one moiety thereof to 
his N and the other to the informer, to be ſummarily tried 
before ſuch reſpective courts where the ſame is committed; or before 


the court of ſeſſion or juſticiary. 


Axp whereas, by ſeveral grants of heritable juriſdictions, lands 
lying within one ſhire or ſtewartry had been diſunited from the 
ſame, and annexed to another, to the great prejudice, interruption of 
juſtice, and inconveniencies of the ſubjects; all ſuch charters and 
grants are repealed, and made void by this act, with reſpect to the 
ſheriff or ſtewart-courts, and the lands diſunited are reſtored and an- 


nexed to the ſhires or ſtewartries within which they locally lie; and, 


in caſe they are interjected between two, they are annexed to that 
county to the head-burgh of which they are next adjacent. But this 
reſtitution ſhall not alter the caſe, as to the right of voting for mem- 
bers to ſerve in parliament, in reſpect of ſuch lands; or vary the pay- 
ment of the land-tax or ceſs. 


THEsE two ſtatutes have introduced no ſmall innovation in our 
law, to the great benefit of the ſubjects, and for the public good. 
The act which takes away ward-holdings, and the new regulations 
thereby directed, tend greatly to the advantage of the vaſſals in Scot- 
land, and ſubje&-ſuperiors have no reaſon to complain. And, as to 
the other, which aboliſhes the higher heritable juriſdictions, and en- 

Vol. II. 5 U acts 
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57. The ſta - 
tute taking 
away ward- 
te nure, a moſt 
beneficial 
law; and the 
other, viz. 
that touching 
heritable ju- 


* 22 — 
a ˙—— 2 
Os = 


o 
ret Wn by As 
- —— - 
— —— 


— 


- = Tot —_— = = 
— — — 
r + 


1 
gre 2 K 2 way 
— — — ">, 4 ae vo 2 


— 


— PPT! — — r A 
—— OO VEG IS — wodbe- — -<Arerognunc— > r= — —— 
george —— ——— — — — — 
poi q 
1 — a 8 —— 


—— 
= woe we — 
—— 


— I * 
—— 2 —— 
— —— —— 


[1 
8 
j 
1 
1 
= | 
oy 
18 
il 
1 
it 
. 
4 
ny 
"oth 
23 
4 , 
{3 
1 
l 
141 
f +} 
1536 
'\ JJ ' 
1 
' is 
1 
10 
IT; 
1 
ay 
i! 
ny 
vn 
i, 
17 
1 
I 
ill 
1} 
IN 
'i4 
ii 6 
1 ' 
it 
rey 
18:7 
1 
4? 
"tt | 
? 
1 
— 1 
1 
1 
i! 
it N 
11 
1 
is + 
. 
1 1 
[ 
j N 
"1 
7 
. 
1 
* 
ö : 
| 
U * 
£ 
| 
" | 
. 
14 
1 14 
1 
if 
1 
1 : 
+34 
3 4 
j | 
L : 
7 ; 
j i 
= 
1 I 
1 
1 
1 
1 
I 
| 
71 14 
1 
1 / 
. | 
1&4 
— 
4 
1 
1 
1 Z 
1 
1 
PF 
4 
75 : 
TE 4 
_ = 
=. x 
9 
1 ö 
. | 
4 
7 
£ 
'4} 
* 
28 
197 
1 
cn 
"7-4 
5 
3 
14 
1 
8} 1 
113 
+1 : 
i 1 
. : 
' : 
1 
6 | 
[1 : 
0 | 
; ; 
i = 
q x 
4. 
$ 
7 
7 
| 
br 
3 
| 
i 
1 
1 
1 
1 
4 
TY ; 
; 
t& 
43 
+4 
? A 
4 
lod 
4 


fiſdictions, 
likewiſe a 


wholeſome 


act. 


446 An Inſtitute of the Laws of ScorlAxn. Book III. 


acts new rules touching the manner of adminiſtration of juſtice in 
inferior courts, it will, in many reſpects, doubtleſs, be found a ſalu- 
tary law. Thoſe who were ſubject to ſuch juriſdictions, are put 
upon the ſame foot of liberty and independency with the other people 
of Britain. And it is farther ch able that the privilege of re- 


pledging, that was competent to lords and baillies of regality, is 
Wholly aboliſhed by this act. This was 9 uſed to the ob- 


ſtruction of juſtice, by protecting criminals from the due execution 
of the law, which now muſt have its free courſe in his majeſty's 
courts of judicature. And the inferior courts will be much better re- 
gulated than formerly, if the ſheriff-deputes ſhall act a part ſuitable 
to their character. And as hitherto there hath been no complaint 
againſt any of them, tis hoped, that they, and thoſe who ſhall ſuc- 
ceed them in thoſe important offices, ſhaſl conduct themſelves in the 
execution thereof, ſo as there ſhall never be ground for any. 


AN 


INSTITUTE 


0 OF THE 
L AWS of SCOTLAND 
eee e IN 

OT LAT GH TS 


OBSERVATIONS upon the Agreement or Diverſity between 


them, and the Laws of ENGLAND, Ge. 


—— 


SOOK. N 
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HAVE now arrived at the laſt ſtage, Actions at Law, where- 
1 by Rights Perſonal and Real are made effectual in a judicial 
way. Theſe are the third object of law, according to the 
Emperor Juſtinian's plan, and therewith he, and the lord Stair 


(whoſe example in the main I follow) conclude their inſtitutions. E 


Actions are carried on in the ſeveral courts of judicature, which obliges 
me to a diſcuſſion of thoſe, and of the juriſdiction therein exerciſed. 
I muſt however diſcourſe, in the firſt place, of the High Court of 
Parliament; ſince the rules that take place in ſubordinate courts of 
juſtice, in the exerciſe of their juriſdiction, by the common law, can- 
not apply to that ſovereign court. Nor is it without the verge of m 
undertaking to treat of the parliament, as concerning the law whic 
relates to Public Right; for even the law, touching private or civil 


right, receives its final effect by the judgments of the parliament, in 


the laſt reſort; ſo that it naturally falls within my preſent deſign. 


3 
The High Court of Parliament. 


HE Parliament is an Aſſembly of the King, Lords, and Com- 
mons ; ſo that, in a ſtrict ſenſe, it includes the whole Legiſla- 

tive Power of Great Britain, which alone can make acts of parliament ; 
but, vulgarly, it is meant of the Two Houſes, the Lords and Com- 


mons, as when the king is ſaid to call, prorogue, or diflolve the par- 
liament. 


SECTION 


! 
} a 
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SECTION I. The Conſtitution of the Parliament of Scotland. 


2. The parli- BxroRE the union of crowns, we had our own parliament, conſiſt- 
ament of ing of the King and Three Eſtates, viz. the biſhops, (in times of 
conſiſted of Epiſcopacy) with whom: the abbots and priors were conjoined, before 
three eſtates. the reformation, as the firſt eſtate ;-peers and- commiſſioners from 
ſhires and ſtewartries, as the ſecond ; and the commiſſioners from bo- 
rows, as the third eſtate. And after the union of crowns by king James 
VT's acceſſion to the crown of England, we were governed in the 
ſame manner, with this only variation, That, in place of the king in 
perſon, he was generally repreſented in parliament by his commiſſi- 
oner ſpecially veſted with that authority. But, ſometimes, his majeſty 
Was oleaſed to honour our parliament with his own preſence ; as king 
James VI. once did; and his ſon, wing Charles I. two ſeveral times, P. 1617. 
followed the ſame example; the laſt of which was in the dawning of 
the unfortunate troubles and rebellion that infeſted his reign b. 3 
3. The var- TH conſtitution of our parliament varied from that of England in 
== be this, that all the eſtates with us aſſembled in the parliament-houſe, in 
conſtitution A joint meeting, by the majority of which, in ordinary caſes, all mat- 
of the parlia- ters, either in a legiſlative or judicial procedure, were decided; but 
oe rs a ſtill the diſtinction of the three eſtates was kept up, as is after menti- 
of England. oned. In England, the lords aſſembled in one houſe, and the com- 
mons in another, and the bills muſt have paſt each houſe, in order to 
the royal aſſent: and the lords diſcuſſed all appeals or errors, without 
the interpoſition of the commons. And this is the courſe of proceed- 
ings ſtill in the parliament of Great Britain. Which of the two conſti- 
tutions was beſt calculated for the liberties and properties of the ſub- 
jects, is only a matter of curiolity at this day, ſince it is paſt doubt that 
they are abſolutely ſecured by the preſent happy eſtabliſhment. I ſhall 
ſet forth more at large the conſtitution of our parliament. | 
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4. The par- TRx particular conſtitution of our parliament, and the variations 


3 Fug it received, were as follows : it conſiſted of. three ſeparate eſtates, 


conſiſted of AS Juſt ſaid. Each eſtate had its own proper authority; ſo that, 


cn + 
CET ann 
— 


11 

three diſtin if the majority of any one of the three eſtates diſſented, no bill 

| _ 2 could paſs into an act of parliament, by receiving the royal aſſent; 

Mi houſe ; what Wherefore, tho' they fat all together in one houſe, yet they were, in 

if 3 + effect, three ſeparate aſſemblies. Indeed, they commonly voted pro- 

bb miſcuouſly; but if any of the eſtates had expreſsly taken diſſent againſt 

att the vote, it could not paſs into a law. This we are aſſured was the 

0 caſe, by a learned lawier, who could not be miſtaken . And it was 2 lib. 
int declared high treaſon to impugn any one of the three eſtates of parli- ey 


ament *, which neceſſarily ſuppoſed that each had a diſtinct authority, J P. 1584. 


— — 
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5. Coe the Ur the revolution, indeed, the moddel of our parhament was c. 33. 
che ſtare of Altered ; for the ſpiritual eſtate being removed by the abolition of e- 
barons in- piſcopacy, the commiſſioners from ſhires and ſtewartries (called the 


ſtalled in the Barons or Freeholders) were inſtalled in their room, tho formerly 


_ 
— 
— 
* 


7 | 
_ ha the Joined to the eſtate of lords temporal. Thus, the parliament conſiſt- 
ſtate, ed ſtill of three eſtates, v/z. the lords, barons, and burgefles*, and *: 1690. 
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each of themhad an equal number of members, choſen by themſelves, 


for all committees of parliament; ſo that the conſtitution and power 
| of 


« Ja. I. P. 7. 
C. 101. 


b p. 1587. 
c. 114. 


© P. 1663. 


. 


dP. 1633. 
c. 6. conven. 
1665, &c. 
© Conven. 


1689. 


all nobility and peerage bein 
holders were all intitled to : | 
till the ſmall barons and freeholders, as a privilege, were exempted 
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of the parliament was ſtill the ſame ; and the diſſent of any one of 
the three eſtates would have barred any matter propoſed from paſſing 
into an act. This was no extraordinary innovation; for, obs the 
reformation, in times of preſbytery, the parliament to ſupply the ec- 
cleſiaſtical eſtate, renewed the old a&t*, allowing the ſmall barons 


and freeholders to chuſe commiſſioners to repreſent them, and en- 
joined them to do ſo; for it ſeems they had neglected it entirely. But, 


at this time, they were, in effect, declared a ſeparate eſtate of parli- 


ament ; for they were to be equal in number upon the committee of - 


the articles with the borows d. This was a committee of parliament, 
which prepared all matters that were to be propoſed therein. 


AFTER een of epiſcopacy, whereby the eccleſiaſtical eſtate 


was received into the parliament, there ſeems to have been four eſtates 
of parliament, rather — three, vig. the Lords Spiritual, the Lords 
Temporal, Barons, and Burgeſſes, each of which had an equal num- 
ber upon the articles ©, Wherefore the act of parliament, after the re- 
volution, reſtricting them to the above three eſtates, reduced the parli- 
ament to its antient moddel; at leaſt as to the number of eſtates of 
which it ſhould conſiſt, tho' indeed the ſpiritual eſtate was diſcard- 
ed; and this laſt was the ſtate of our parliament at the time of the 


union of the two kingdoms. 


A ConvenTI0N of the eſtates was likewiſe in uſe with us, for im- 
poſing a taxation to anſwer a preſent exigency, or on other urgent 
occaſions, and they regularly ought to have been conveened by the 


royal authority * ; but, in caſe of abſolute neceſſity, they met with- 


out it, as for ſettling the government at the revolution *, 


ORIGINALLY, with us, none had a ſeat in parliament but thoſe 
poſſeſſed of a freehold of the king. Thus the biſhops, abbots and 
priors, and likewiſe the peers, fat there in reſpect of their baronies, 
of old territorial ; and the other free- 
it in parliament, and bound to attend, 


from neceſlity of attendance, and the freeholders of each ſhire al- 


dance as they mi 


lowed to chuſe commiſſioners to repreſent them s. 


I MusT here remark, that the great barons, and freeholders that 
were diſpenſed with as to their attendance, were at firſt declared to 


be ſuch as held lands of the king under 20 J. *, but thereafter ſuch 


as were under 100 merks!. The words of this latter ſtatute are (with- 
in 100 merks of the extent that now is) ſo that the new ſurvey has 
been made between the firſt and ſecond period ; and this laſt refers 


to the new extent, and the other to the old ; and this appears from an 
expreſs interveening ſtatute *. 


AFTER the ſmall barons and freeholders were indulged to appear 
by their repreſentatives in parliament, ſome of them {till gave atten- 
And it appears, from the records of parliament, 


that the king was in uſe to create ſome of them lords of parliament, 
which was done while they were fitting members, without any pa- 
tent: thus, Hay of Yeſter was created lord Hay of Yeſter, and lords 

Vor. II. 
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Hume and Ruthven, and others, were ennobled in the ſame man- 
ner*. And this ſeems to have been the original of perſonal titles of 
honour with us, diſtinct from the territorial titles, which always went 
along with the lands to which they were annexed, | 


11. On what THe corporations of royal borows likewiſe generally have lands 
title royal holden of the crown in burgage, and of old none could be a bur- 
borows en” geſs but ſuch as had, at leaſt, a rood of land held of the crown with- 
ers to parlia- in the borow, and paid ſervice therefore, called Burgagium *, And 
ment. + antiently, each particular burgeſs had charters of ſuch lands from the 
king, as other 838 as appears from the records in the reigns 

of Robert II. and James I. and at this day the magiſtrates receive 

vaſſals in burgal tenements as the king's baillies; and frequently there 

is an expreſs power in the charter of erection to that purpoſe. It 

may juſtly be thought that this antient uſage introduced the privilege 

of borows ſending commiſſioners to parliament; for their bearing 

a ſixth part of the land- tax laid upon the kingdom could not be a mean 

to procure them that pre- eminence over other borows, ſince taxati- 

ons were of much later invention, and only impoſed upon extraordi- 


nary occaſions; the firſt of which was only in king James II's time; p. 1489. 


Records of 
parliament 
1473, and 


1487. 


b Leges burg. 


c. 1, 53, 


119, 137. 


and it was not for a long time thereafter that the quota laid upon the © 9 


borows was aſcertained . However, that burthen was the juſt oc- p. 1587. 


caſion for indulging the royal borows the many privileges in relation © 112. 


to trade, which they enjoy to this day. 


12. The an- TH courſe followed in publiſhing our ſtatutes of old was, that 
bend ag they were to be regiſtred in the king's regiſter, and extracts given to 
out ads of each ſheriff, who was to publiſh them at the market-crols of the 
parliament. head-borow of the ſhire, on pain of deprivation, in caſe of default, 


ken in print- and to give copies of them to the prelates, barons; and borows of his 


ing them, bailliewick (ſhire) on the expence of the party who deſired theme. P. 1425. 


Thereafter the clerk- regiſter was ordained, by ſtatute, to make out an 


authentic extract or copy of our ſtatutes, and to ſign the ſame, and to 
give it out to a printer whom he ſhould chuſe, and who was to have 


the king's licence to print them. But ſtill the acts behoved to be P. 1540. 


publiſhed at the market-croſſes of the. ſhire-towns ; till at laſt it was 
declared ſufficient that it be done at the market-croſs of Edinburgh, 
and 40 days was allowed, that the knowledge of them might reach 
the remote parts of the kingdom, before the expiration of which th 


were not binding . It is to the above ordinance for printing the ſta- P. 1681. 


C 127. 


tutes that we owe the edition of them called the Black Acts, as being ©. 128, 


wrote in a Saxon character. It contains ſeveral ſtatutes, which are 
left out in the ſubſequent editions. It may be enquired, why the old 
acts of king Malcolm, William, Alexander II. &c. were not printed 
at that time, nor indeed to this day, with the other acts. The true 
reaſon of this ſeems to be, that the old ſtatutes, and our antient laws 
of Regiam Majeftatem, and Quoniam Attachiamenta, wanted to be re- 
viſed and put in order, for which purpoſe a commiſſion had been 


granted by the parliament once and again b, but which had not been F. 1425. 


executed ; and beſides, they were all wrote in Latin; ſo that the 


e. 34. 


P. 1 


4 
487. 


printing them, before they were tranſlated into Engliſh, could have c. 11s. 
been of little uſe to the ſubjects. All this was ſupplied by a ſubſee 
quent act of parliament, impowering Sir John Skeen of Curriehill, 
a clerk- 


3 


« p. 1607. 
c. 31. of the 
unprinted 
acts. 

b Vol. I. 
note, p- 29 


e p. 1661. 
C. 1. 

Stat. Malc. 
Cs 2. 8 1. 
Rob. III. 

c. 1 9.3. 

© Inf. tit. 
(clerks) 
ſet. 2. 


1 Crawſurd's 
lives of the 
officers of 
ſtate, p. 2. 


s Spelm. 
gloſſ. (can- 
cellarius). 


n Macken. 
obſerv. on 
P. 1604. 


11 Ja. I. 
c. 2. P. 1604. 
c. Un. 


judges o 


Tre. I. The Union of the Two Kingdoms. 


clerk-regiſter, to tranſlate and print them *, which he did according- 
ly. Wherefore the above circumſtance does not derogate from the 
genuineneſs of thoſe laws, which I have vindicated elſewhere b. 


Tur lord high chancellor, both in virtue of his office, and by ſpe- 
_ cial ſtatutes, had the — to preſide in our parliaments and con- 


ventions e. And it appears, that originally the office of chancery was 
under his management *, but which came afterwards to be diſjoined, 
and to be committed to the director of the chancery, as I ſhall ſhew 
hereafter *Þ The conſtant province of our chancellor was the euſtody 
of the king's great ſeal, which was an eminent truſt, as importin 

power to render the king's grants, that were to paſs under itas a check, 
ineffeCtual, if, on examining the ſame, he found them againſt law, 
or impetrated by ſubreption or obreption, i. e. by concealing the 
truth, or ſuggeſting falſhoods; in which view the etymon of the 
title ſeems to be from ſuch Cancelling. It is ſaid by ſome f, that we 
ſometimes of old had both a chancellor and keeper of the great ſeal 
at once. In ſuch caſe the ſole buſineſs of the chancellor was to pre- 
fide in the higher courts ; for the chancellor, with us, never bad, 
by himſelf, a judicative power to hold courts of law or equity. This 
at preſent, and for a long time fince, is the ſupereminent province of 
the lord High Chancellor of Great Britain, ſo far as concerns Eng- 
land ; but originally he had no ſuch power, as the learned antiqua 


informs us, in ſhewing the ſeveral degrees by which his jurisdiction 


arrived to the pitch at which it now is *; whereby the lord chancel- 


lor, at the head of the law, is, under his majeſty, the great ſafeguard 


to the liberties and properties of the ſubjects. The juriſdiction of the 


court of chancery is, with us, ſupplied by the powers lodged in the 
court of ſeſſion, as ſhall afterwards appear. | 


Secriox II. The Union of the Two Kingdoms. 


| By the union of the kingdoms of Scotland and England, they are 
forever joined into one kingdom, by the name of Great Britain; to 


be repreſented by one and the ſame parliament, bearing the denomi- 
nation of The Parliament of Great Britain. | 


An union of the two kingdoms was, in the laſt age, thought, by 
ſome of the great lawiers of both nations, impracticable; at leaſt 


without the unanimous conſent of all the members of both parlia- 


ments, after being authoriſed by their conſtituents. Thus they rea- 
ſoned, That the right of the ſubjects, to be repreſented in the parlia- 
ment of their own kingdom, is founded on Dominion and Property; 
and that, in ſuch caſe, Potior eft conditio probibentis, the diſſent of any 
one of the parties intereſted muſt fave the right of the whole h. Others 
again thought, that there could be no union of the kingdoms without 
an union of the laws. The queſtion was moved among the commiſ- 
ſioners named by the reſpective parliaments, in the year 1604, to 
treat of the union i, Whether there could be made an union of the 
kingdoms, by raiſing a new kingdom of Great Britain, before there 


was an union of the laws? This momentuous point, by command 


of king ere then endeavouring an union, was referred to all the 
England, who unanimouſly reſolved it in the- Negative. Sir 


Edward 


45t. 
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Edward Coke, the attorney-general, who reports it, being preſent: for 

that all the judicial proceedings in England being Secundam legem et 
OO Angliæ, could not be altered to Serundum legem et conſue- 

tudinem Britannie, till there was an union of the laws of both king- 

doms; and that whatever laws England or Scotland might have, 

Great Britain could have none till that event. This was the reſo- Coke 4. 


lution in thoſe days, which put a ſtop to the intended union. mW 73 


16. Theſe Bor thoſe reaſonings were too ſlender and ſubtile, to have barred 

argurmen;s the great happineſs that was to accrue to both kingdoms.by an in- 

mu ee wo corporating union, as by experience is found to be the caſe. The 

experience, ſupreme and legiſlative powers of two nations, by it, are transfuſed 

3 and united into one common ſovereignty. The two becoming one 

ther ſtates, powerful nation, are, by their united force, ſtrengthened againſt fo- 

reign invaſions, and forever ſecured againſt perpetual wars between 

themſelves, tending to exhauſt the blood and treaſure of both. The 

reſervation of their reſpective laws, touching private right, and pu- 

niſhment of crimes, was moſt neceſſary and expedient, and could 

not obſtruct the union of the two kingdoms ; it being the greateſt 

happineſs of a people to be governed by their known laws, adapted 

to their genius by long uſage, thro' a courſe of many ages. And to at- 

tempt to form a new body of laws for accommodating both, was a 

work of ſuch immenſe labour and difficulty, that it would have been 

an inſuperable obſtacle. And the people of both kingdoms have 

great benefit by a communication of the rights, privileges, immunities 

and advantages that belonged to the ſubjects of either kingdom: 

wherefore, to require the unanimous conſent of all the members of 

both parliaments, and the adviſing with their conſtituents in ſuch 

caſe, or an union of laws, was unreaſonable, with all due deference 

to theſe great men, who, in former times, oppoſed it. Thoſe learn- 

ed judges and lawiers might have obſerved, that in the kingdom of 1 

France, the independent ſtates that were united to it, and make up = 

a part of the whole, required no ſuch unanimous conſent or union 

of laws. And divers inſtances of other kingdoms and ſtates ſo united, 

both of old, in the growing ſtate of Rome, and in the later times, oc- 

cur, where the reſpective nations retained ſtill their former laws and 

0 cuſtoms, without any impeachment by the union; and all that was 

ö j required in ſuch caſes, was the conſent and agreement of the reſpec- 
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0 tive legiſlative powers. 


17. There» SIR Francis Bacon, who was ſollicitor-general to king James I. 

ſoning of Sir hen the queſtion about an entire union between England and Scot- 
Francis Ba- , . | . 

con foran land was under deliberation before the houſe of commons, gave his 

incorporat- opinion, That a general union of laws was not neceſſary for that pur- 

\ Front ne. Poſe, nor could be expected. That it was only requiſite, that ſuch 

ceſſity of an laws as immediately concerned the being of the commonwealth, as 

— Caſes of treaſon, and regulations of trade, ſhould be the ſame in the 

WS. * . . | | » 

united kingdom; but that to make an entire and perfect union of laws, 

was a matter of great difficulty, and not to be expected. That con- 

ſtant experience teaches us, that patrius mos, the law and cuſtom of 

one's country, is dear to all men, for that they are bred and nouriſh- 

ed up in the love of it, and that therefore changes and innovations 

therein are very harſh and dangerous. That ſometimes we ſee great 

: | | „ 
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the two king- 
doms. 


bp. 1707. 
c. 7. art. 18. 


CP. 1537. 
c. 40. 
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diſpute and argument touching the alteration of ſome one law, how 
much more trouble and diſturbance would a change of the body of 
the law occaſion ? That the laws are rather figura reipublice than 


forma, and rather bands of perfection than bands of entireneſs. That 


in Guernſey and Jerſey, the common laws of England are not in 
force, and that ſome provinces of France are governed by the writ- 
ten civil law, and others by the cuſtomary law ; which diverſity of 
laws, however, is no obſtruction to the intireneſs of their union *. 
It is upon the plan of that great and comprehenſive genius, that the 
union of the two kingdoms, about a century thereafter, was happily 
accompliſhed by the reſpective parliaments of both kingdoms ; and 
we find by experience the ſolidity of his reaſoning. 


ENGLAND ſuffered no alteration in their laws and cuſtoms, other 
than the coalition of their parliament with the parliament of Scot- 
land, into one parliament of Great Britain. And, by the treaty of 
union, our laws, except ſuch as were contrary to, or inconſiſtent with 
it, remain in the ſame ſtate as before. And thoſe concerning private 
rights are not to be altered, but for the evident utility of the ſubjects 
within Scotland. But, for the greater improvement of the union, 
theſe which concern public right, policy and civil government, may be 
made the ſame through the whole united kingdom. And the pro- 
teſtant religion, and preſbyterian church-government, is ſecured to 


us by a ſeparate act of parliament. As the ſame religion, and epiſco- 


pal government of the church, is confirmed in England by an act of 


their parliament ; both which acts are declared to be fundamental 
articles of the union. EE 


By the union likewiſe, all our courts of juſtice remain inviolate as 
before, except the privy-council, which was only to continue till 
the parliament of Great Britain thought fit to alter it; and the court 
of exchequer, which was to remain till a new court of exchequer 
ſhould be ſettled after the union. Purſuant to this plan, the privy- 
council of Scotland was aboliſhed, to render the union more com- 
plete, it being a natural reſult from the union of parliaments, that 
ſince there was but one great council, (as the parliament is juſtly 
ſtiled in ſome of our old ſtatutes ©) there ſhould be but one privy- 
council likewiſe; the members of which being at his majeſty's choice, 
there could be no difference between Engliſhmen or Scots, other 


than as their merit recommended them. And a new court of exche- 


46 Annz, 
E. 25> 
©B, 3. tit. 10. 


quer was eſtabliſhed in place of the former, and upon no worſe foot, 
as having additional powers, and all the powers of our lords of trea- 
ſury annexed to it, with reſpect to expediting rights and gifts in the 
king's name . And the courts of regality, &c. were ſince aboliſhed 


for the good of the public, as I took notice elſewhere :. 


SecTIon III. The Repreſentatives for Scotland, in the Parliament of 
5 Great Britain; and their Election. 


| In the parliament of Great Britain, the number of the repreſen- 
tatives from Scotland, deemed proportionable to our intereſt in the 
united kingdom, is 16 of our lords to fit and vote in the houſe of 


peers. And 45 commoners, viz. 30 from ſhires and ſtewartries, and 


Vol. II. 1 4 15 
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15 from borows, in the houſe of commons. Thoſe members of 


both houſes are to be qualified, elected and returned in manner b 


our old acts, the union- act, and ſubſequent Britiſh ſtatutes directed. 


Tnus, by the act“, which is declared as valid, as if ingroſſed in 
the treaty of union, and the Britiſh ſtatute relative to it“, the 16 
lords are to be named by the peers of Scotland, out of their own 
number, to repreſent them in the houſe of peers, by open election, at 
the time and place mentioned in the royal proclamation to be iſſued 
for that purpoſe. Any abſent peer may either appoint one of thoſe 
preſent his proxy to vote for him, or ſend in a ſigned lift of the 16 
peers for whom he votes; but before giving their votes, or ſigning 
proxies or liſts, they muſt qualify themſelves to the government, by 
taking the oaths directed by the ſtatutes. One that is both a peer of 
Scotland and England muſt ſign his liſt by his title of Peerage in 
Scotland. After the election is made, the clerk-regiſter, or two of 
the principal clerks of ſeſſion, appointed by him to attend the elec- 
tion, muſt, in preſence of the peers, make up and ſign a certificate 
of the 16 peers elected, to be returned into the chancery of Great Bri- 
tain, before the time appointed for the meeting of the parliament. 
It is declared not lawful for the peers, aſſembled for the election fore- 
ſaid, to treat of any other matters, under the pain of premunire, ex- 
preſſed in the Engliſh ſtatute *. If any of the 16 lords, fo elected, 
ſhall die, or be legally diſabled to fit in the houſe of peers, another 
lord is to be elected in his room, on the king's proclamation, which 
is to be proceeded in after the ſame manner, as in the original elec- 
tion of the 16 peers. And, by the treaty of union, all peers of Scot- 
land, and the ſucceſſors to their honours and dignities, are declared 
to have rank and precedency after the union, next and immediately 
after peers of the like order and dignity in England at the time of the 
union ; and before all peers of Great Britain of the like orders and 
degrees, that ſhould be created after the union, and ſhall enjoy all 
the Er of peers of Great Britain, except the right of ſitting in 
the houſe of lords, and privileges depending thereon *, 


By the foreſaid Scots ſtatute, the 30 commiſſioners to the parlia- 
ment, for the ſhires and ſtewartries, are to be choſen, one by each 
ſhire or ſtewartry; except the ſhires of Bute and Caithneſs, Nairn 
and Cromarty, Clackmannan and Kinroſs, each of which ſhall chuſe 
one by turns. And, by the ſame ſtatute, the 15 members for the 
borows are to be choſen by the delegates of the ſeveral claſſes or 


diſtricts of the borows mentioned in the ſtatute, and the city of E- 


dinburgh is to ſend one member to the parliament. Each borow is 
to appoint a commiſſioner or delegate to vote in the election of a re- 


preſentative for the diſtrict of borows ; and where the votes of the 


delegates are equal, the preſident of the meeting ſhall have a caſting 
or deeiſive voice, beſides his vote as commiſſioner for the borow 
from which he is ſent. The borows preſide by turns in the electi- 
ons. Freeholders and barons meet, and make their elections purſuant 
to writs from the king, directed to the reſpective ſheriffs, and no- 
tified to them for that purpoſe. And ſuch writs are likewiſe directed 
to the ſheriffs or ſtewarts, in order to the election of burgeſſes, by 
the borows, within their reſpective bounds. | 
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Mixoxs and papiſts are, by the ſame act, declared incapable to 
elect, or be elected for any of the foreſaid eſtates. And none are ca- 

ble to elect, or be elected to repreſent a ſhire or borow in the par- 
Banen of Great Britain, except ſuch as were, at the time of the u- 
nion, capable, by the laws of Scotland, to elect, or be elected com- 
miſſioners to the parliament of Scotland *, 


As all barons and freeholders originally had the privilege to ſit in 
parliament, and were bound to give perſonal attendance; ſo, when 
the ſmall barons, or thoſe under 100 merks of the new extent, were 
allowed to ſend a commiſſioner to repreſent them, there is no parti- 


cular qualification mentioned requiſite to the electorsd, and therefore 


all freeholders of the king were intitled. And the firſt act that men- 


tions the qualification, as to the extent of the holding, is that which 


revives the foreſaid old act of James I. allowing the ſmall barons to 
chuſe a commiſſioner to repreſent them; and in that ſtatute the qua- 
lification is declared to be a forty ſhilling-land of old extent, in free 
tenandry, (i. e. in freehold) holden of the king. And, by a ſubſe- 
quent ſtatute , beſides heritors who hold a 8 ſhilling- land of the 
king, all heritors, liferenters and wadſetters, 

lands of 10 chalders of victual, or 1000 J. of yearly rent, (all feu- 
duties being deducted) were made capable to vote in the election of 


commiſſioners to parliament, or to be elected. But the ſtatute 168 *, 


was the rule at the time of the union, and till is, as explained, and 


ſomewhat varied by the Britiſh ſtatutes after- mentioned. It ordains, 


that none ſhall have a vote in the election of commiſſioners for ſhires 


or ſtewartries, but thoſe who are publicly infeft in property or ſupe- 


riority, and in poſſeſſion of a forty ſnilling- land of old extent, holden 


of the king or prince, diſtinct from the feu- duty in feu-lands. Or 
where the old extent does not appear in lands of 400 J. of valued 


rent. That adjudgers ſhall have no vote during the legal, but only 
the reverſer, and that after expiry thereof, the adjudger firſt infeft, 
but none of theſe within year and day of him, ſhall be intitled, till 
the lands be divided, that the extent or valuation of their ſhares ma' 

appear. As alſo proper wadſetters having lands, of the holding, ex- 
tent or valuation foreſaid, have right to vote; as likewiſe have appa- 
rent heirs in poſſeſſion of ſuch lands, in virtue of their predeceſſor's 
inſeftment. By the ſame act, liferenters and huſbands for the free- 


holds of their wives, or having right to a liferent by the courteſy, of 
ſuch lands, are intitled to vote; and, if the liferenter do not claim 


In- 


the vote, the fiar has it, but not otherwiſe for the ſame lands. 
feftments for relief give no title to a vote; and, I conceive, neither 
can infeftments of warrandice. 


Ir may be a queſtion, how far thoſe authoriſed by the act 1681, 
to vote in the election of a member of parliament, and who had not 
title before, are qualified to be elected, ſince that ſtatute does not ex- 
preſsly declare them capable to be elected. But, upon duly conſi- 
dering the purview of the ſtatute, I apprehend they are; becauſe the 
ſtatute does not infinuate any thing to the contrary, but puts them in 
the ſame caſe as thoſe mentioned in the act 1661, who are declared 
capable to elect, and to be elected. And indeed, if there was any diſtinc- 
tion to be made in that reſpect, all the freeholders, who found their 


title 


olding of the king 
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title on 400 l. of valued rent, would be cut off from the privilege of 
being elected; for it is only by the act 168 1 that they are qualified, 
that being introduced in place of 1000 J. of yearly rent, which was 
the former qualification. So that it may be laid down as a rule, that 
all who are capable to elect, may be elected commiſſioners for ſhires. 


26. The v- TRE variations made by the Britiſh ſtatutes, are, 1. The holdin 
ro ide quali- lands of the king or prince, to the yearly value of forty ſhillings of old 
3 by extent, muſt be verified by a retour, prior to the 16th September 
the Britiſh 168 1, and that no diviſion of the old extent, made ſince that period, 
— or to be made hereafter, ſhall be ſuſtained as ſufficient evidence of the 
old extent. 2. That where one claims a vote on ſingular titles, he 
muſt be infeft one year, before the teſt of the writ for calling the par- 
liament; or, if ſuch election is during the continuance of a parlia- 
ment, one year before the date of the warrant for making out a new 
writ for ſuch election. 3. By the act 1681, there is only place for . Co, . 
the qualification of 400 /. of valued rent, where the old extent does © N 
not appear; and ſo, if the old extent of the lands did appear, and was 
under a forty ſhilling-land, the heritor had no right to a vote. But 
this is remedied by the Britiſh ſtatute *, which declares, That lands » 1; Geo. II. 
holden of the king or prince, of 400 J. of valued rent, ſhall, in all 
caſes, be a ſufficient qualification, whatever be the old extent. 
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27. The con- As to the manner of electing the member, the freeholders that 
mon of | ſtand on the roll of electors have the only title to vote in the choice 
yr gh of the preſes and clerk to the court, for the election of the member, 
procedure in and thę roll is to be called over by the commiſſioner laſt elected, or, 
mae election. jn his abſence, by the ſheriff-clerk of ſuch county; and, if the vote 
of any one that is on the roll be refuſed, or of any one that is not on 

the roll, be received, the caller of the rolls forfeits the ſum of 300 /. 

to the candidate thereby prejudiced. : After the preſes and clerk are 

choſen, the meeting proceeds to the choice of the member, and in 

order thereto adjuſts the roll, by adding new electors that apply in due 

courſe, or expunging others, to whom objections have been regular- 

ly made. And, if the preſes ſhall, in the election of the member to 

ſerve in parliament, receive the vote of any perſon who does not ſtand 

on the roll duly made up by the meeting, or refuſe the vote of any 

perſon that is upon the ſaid roll, he forfeits 200 J. in the firſt caſe, to 

the candidate prejudiced by the vote unduly received; and, in the ſe- 

cond, to the perſon whoſe name ſhall not be called for, or whoſe 

vote ſhall be refuſed. In all theſe elections, either of preſes and 

clerk, or member, in caſe of equality of votes, the perſon that pre- 


ſides gives not only his own vote, but likewiſe the caſting or deciſive 
voice ©. 


P. 16 Geo. 
| II. 
28. The pe- AT the time of the election, any perſon claiming a vote may be 
gabe OL Be obliged to take the oath of abjuration, the oath of truſt, and the oath 
in the elei- of bribery, inſert in the reſpective acts, at the requeſt of any of the e- 
on, and return lectors; and, if he refuſe any of theſe oaths, he is to be rejected, and 


3 — ſtruck out of the roll of electors l. Any perſon convict of wilful and 112 Annæ, 


corrupt perjury, or ſubornation of perjury, is incapable of voting at © 8. et dd. 
a : ſtat. 

any election. The oath of truſt or poſſeſſion excludes only collu- 2 Geo. II. 

ſive deeds, conveying eſtates merely to qualify one to vote at an elec- 
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tion, ſubject to conditions, whereby his title may be defeated? The 
clerk to the meeting of freeholders, wilfully returning to the ſheriff 
a perſon not duly elected, is liable in the penalty of $00 J. to the per- 
ſon who ought to have been returned, and was not; and the fame 
penalty is incurred by the ſheriff, if he wilfully annex to the writ any 
falſe or undue return, to be recovered ſummarily, on a petition be- 
fore the court of ſeſſion, to be preſented within one year after the re- 
turn is made *, 


Trar elections of members for ſhires may proceed regularly, and 
that all thoſe intitled to votes may be duly enrolled, and ſuch as are 
not may be deliberately expunged, it is provided, by the ſtatute laſt 
referred to, That every freeholder who intends to be enrolled ſhall 
ſubſcribe and leave a copy of his claim with the ſheriff or ſtewart- 
clerk, ſetting forth the names of his lands and titles, whereon he de- 
fires to be enrolled, two Calender months before the Michaelmas 
meeting, to which he is to apply for that purpoſe; or, otherwiſe, that 
he ſhall not be enrolled. And that whoever intends to object to any 


the alterations of his circumſtances, as being denuded of his eſtate, 
or the like, ſhall, two Calender months before the meeting, leave 
his objection in writing with the clerk ; and the clerk is to mark, on 
the back of the claim or objection, the day he receives the ſame, and 
whereof he is to give extracts to all that demand them. Where any 
perſon, at any Michaelmas- meeting, or meeting for election, ſhall be 
refuſed to be enrolled, or be ſtruck out of the roll, if he conceives 
himſelf wronged, he may, within four months thereafter, apply to 
the court of ſeſſion, by ſummary complaint, againſt the perſon on 
whoſe objection this happened, who is to be ſummoned thereon to 
anſwer on 3o days notice. And, if any perſon is wrongfully enrolled, 
it is lawful for any freeholder, ſtanding on the roll, to exhibit a ſum- 
mary complaint againſt him, to anſwer likewiſe on 30 days notice. 
And, in caſe the lords fhall alter or reverſe the determination of the 
meeting, the clerk, on preſenting ſuch judgment, ſhall forthwith 
make the alteration in the enrolment thereby directed, on pain of 
100 J. to the perſon in whoſe favour the judgment was given; and, 
if the judgment of the freeholders, refufing to admit, or expunging 


any perſon from the roll, is affirmed, the complainer ſhall forfeit to 


the objector 30 J. with full coſts of ſuit. 


BEcavse party-intereſt frequently occaſions factions in borows, 
in the election of their magiſtrates and council, which thereafter in- 
fluences the choice of their delegates ; and, by conſequence of their 
commiſſioner to the parliament, it is provided, by the ſame late ſta- 
tute, That at the annual election of magiſtrates and counſellors, and 
in all the proceedings previous thereto, it ſhall not be lawful for the 
minority of any meeting, for election of magiſtrates, counſellors or 
deacons, or others who, by the conſtitution of the borow, may have 
a vote in the election of magiſtrates or counſellors, to ſeparate from 
the majority of thoſe having right to act at ſuch meetings, upon any 
pretext whatſoever, nor to make any ſeparate election; but the mi- 
nority ſhall ſubmit to the election made by the majority of any pre- 
vious meeting. And, if any perſon, elected by the minority of ſuch 

Vor. II. 5 2 meeting, 
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meeting, ſhall vote in the election of magiſtrates or counſellors, or 


in leeting for them, or in any other ſtep of the election, he ſhall for- 


feit the ſum of 100 J. to any one of the majority of ſuch meeting 
who ſhall ſue for the ſame. And no perſon, elected by the minority, 
ſhall preſume, upon any pretext whatſoever, to act as magiſtrate or 
2 and, if he do, ſhall forfeit the ſum of 100 J. to the ma- 
giſtrates or counſellors elected by the majority, or to any of them 
who ſhall ſue for the ſame. | | 


Bur it is declared lawful to any conſtituent member at any meet- 
ing, for election of magiſtrates or counſellors, or meetings previous 
thereto, who ſhall apprehend any wrong done by the majority, to 
apply to the court of ſeſſion, by ſummary complaint, for rectifying 
ſuch abuſe, or for making void the whole election, or p 
the election made by the minority, within two Calender months af- 
ter the annual election: and the court ſhall grant warrant for ſum- 
moning the magiſtrates and counſellors, elected by the majority, on 
zo days notice, and ſhall ſummarily determine the complaint, and 


allow to the party who ſhall prevail full coſts of ſuit. 


AND at every election of commiſſioners for chooſing burgeſſes for 
any diſtrict of borows, the clerk of each borow ſhall make out a com- 
miſſion to the perſon choſen by the majority of the magiſtrates and 
council, ſign it, and affix the common ſeal of the borow thereto; 
and, on his refuſal, or making out a commiſſion for any other per- 
ſon, he ſhall forfeit the ſum of 500 J. to the perſon elected commiſ- 
ſioner, and ſuffer ſix months impriſonment, and be incapable for ever 
to hold the ſaid office. And, if any other perſon, than the common 
clerk of the borow, ſhall take upon himſelf to act as clerk, and to 
make out a commiſſion to any other perſon as commiſſioner, other 
than the perſon choſen by the majority, he ſhall forfeit the ſum of 
100 J. to the perſon elected commiſſioner. It is likewiſe declared, 
that it ſhall be no objection to any commiſſioner for choofing a bur- 
geſs, That he is not a reſidenter in the borow, or That he is no traf- 


ficking merchant therein, or has no we. eee or houſes in it. 
At all meetings of commiſſioners for chooting burgeſſes to ſerve in 


parliament, the common clerk of the preſiding borow ſhall allow the 
votes of ſuch perſons only who produce commiſſions authenticated 
by the ſubſcription of the clerk, and the common ſeal of the reſpec- 
tive borows within the diſtrict, and ſhall return to the ſheriff the per- 
ſon elected by the major part of the commiſſioners ; and, on his ne- 


glect or refuſal, he ſhall forfeit the ſum of 500 l. to the candidate e- 


lected by the majority of them. And the ſheriff ſhall annex to the 


writ the return made by the clerk of the prefiding borow, and, on 
his neglect or refuſal, he forfeits likewiſe the ſum of 500 J. to the 
candidate returned by the clerk. 


Tux electors of commiſſioners for chooſing burgeſſes to ſerve in 
parliament, are declared to be within the true intent and meaning of 
the a&R*®, impoſing the oath againſt bribery, and to be confidered as 
electors of the member to ſerve in parliament, to all intents and pur- 
poſes, and liable to all the proviſions, forfeitures, and incapacities, 

1 1 | ene 


, 2 Geo. II. | 
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>. 
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* 16 Geo. II. 


b Jan, 19. 
1745. free - 
holders of 


Lanerkſhire 
contra Ha- 


milton. June 
14. 1746. 
freeholders 
of Linlith- 


go contra 


Cleland. 


© 16 Geo. II. 


to which perſons voting for any member to ſerve in parliament are 
made liable by the ſaid act. $9.5 PTE 


Tur proſecution for inferring any incapacity, diſability, forfeiture 


or penalty by the act impoſed, muſt be commenced within one year 


after the ſame is incurred; otherwiſe the party ſhall not be liable 
thereto . | 0 


On occaſion of the late act juſt referred to, Allowing any free- 
holder, ſtanding on the roll of electors, to object to the title of any 
perſon ſtanding on the roll then laſt made up, and to apply to the 
court of ſeſſion, by ſummary complaint within a limited time, to 
have him expunged, divers — — aroſe, touching the qualifica- 
tions of electors of members for ſhires, which received a deciſion of 
the court, the moſt important, of which it is proper to take notice 
of. But I muſt premiſe, that from the foreſaid liberty to challenge 


thoſe ſtanding on the roll, as the ſame is qualified, vix. That, if no 


complaint ſhall be exhibited within the time limited, (i. e. before the 


firſt of December 1743) then no freeholder, who ſtood on the roll 


laſt made up, ſhall be ſtruck off, except on ſufficient objections ari- 


| ſing from the alteration of that right or title, in reſpect of which he 


was enrolled, it plainly follows, that all perſons, againſt whom no 
complaint was made or exhibited, muſt continue for life, tho' their 
title be ever ſo defective, unleſs an alteration in their circumſtances 
happen. But, on their deceaſe, their heirs may be refuſed to be en- 
rolled ; for, by the ſame ſtatute, no apparent heir ſhall be enrolled 


until his predeceſſor's titles are produced and allowed by the free- 


holders, as a ſufficient qualification for his voting for a member of 
parliament; on which occaſion the freeholders may object to his 


titles, and, if inſufficient, refuſe to enroll him. 


Tux act 1681, which is the ſtanding rule for qualifications neceſ- 


ſary to freeholders for voting in election of members of parliament, 


ordains, as to feu-holdings, That the perſon claiming a vote thereon 
muſt be infeft, and in poſſeſſion of a 40 ſhilling-land of old extent, 
holden of the king or prince, diſtinct ſrom the feu-duty. This occa- 


ſioned no ſmall difficulty, Whether the extent ſhould be over and a- 


bove the feu-duty, or at leaſt exceeding it, ſo as it might appear not 
to be the feu- duty: and the lords of ſeſſion, for clearing the matter, 
found, That tho' the retour, to which as a full, and indeed the onl 


proof of the old extent, reference is made in the late ſtatute, bear the 


lands to be worth 40 ſhillings of old extent, yet that it is not ſuffici- 
ent to qualify the perſon claiming thereon, where the old retour- 
duty is of the ſame amount with the feu-duty® ; for the tenor of the 
retour does not then diſtinguiſh it from the feu- duty. 


NEexT, the late act declares, That no perſon ſhall be intitled to 
vote for a commiſſioner to parliament, in reſpect of the old extent of 
his lands, unleſs ſuch extent is proved by a retour of his lands, prior 
to the 16th of September 1681, which is the day immediately pre- 
ceeding the date of the act 1681. Now divers retours were produc- 
ed for founding a title to vote, where the lands were deſcribed or 
denominated a 40 ſhilling-land of old extent, but either did not bear 


the 
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4. Action 
or the pe- 
nalties fimit- 
ed to one 
yeat. 


35. Divers 
queſtions 
touching the 
election of 
members for 
ſnires reſolv- 
ed. The per- 
ſons unduly 
ftanding « Þ 
on the roll, 
not objected 
to in due 
time, muſt 
continue for 
life, but their 
heirs may be 


rejected, 


36. If the feu - 
duty is the 
ſame with the 
old extent, 
not good to 
qualify one 
a voter. 


37. A qoſhil> 
ling- land of 
old extent 
mult be prov- 
ed by a N 

ecee din 
he 16th 2 
September 
1681, and 
charters not 


4̃᷑850 An Inſtitute of the Laws of Scort.ax.'Book IV. 
admitted a the Valent-clauſe, whereby the inqueſt ought to have returned both 


events oe the old and new extent; or it differed from the Deſcriptive clauſe, ſo 

it ſince that as not to extend to a 40 ſhilling-land of old extent: and the court of 

= N ſeſſion found, That the land, being deſigned a 40 ſhilling- land of old 

thoſe Re. extent in the deſcriptive clauſe, was not ſufficient; unleſs it was ſup- 

right io. ported by the valent-clauſe, by which alone the inqueſt return on oath 

ares of üb. the value or extent of the land; whereas they may be erroneouſly de- 3 
ſcribed in the retour, which it is not the part of the inqueſt to regard *, *Stewartcon- 
Again, the act declares; That no divifion of the old extent, made id. conta 
ſince the 16th September 1681, or to be made in time coming, by Crawfurd. 
retour, or any other way, ſhall be ſuſtained as ſufficient evidence of = = 
the old extent. On this clauſe the court found, That ſuppoſe a 10 J. 
land of old extent had been divided into two halts, ſince the foreſaid 
period, and veſted in different heritors perſons, it could qualify none 

of them for voting; which ſeems a hardſhip, but, by the tenor of 
the clauſe, there was no avoiding it *. The ſtatute, as above, re- Feb. 6. 
fers to a retour, as the only evidence of the old extent, Now ſeveral j74: _ 
_ perſons produced a ſeries of charters under the great ſeal, where the Lanerk con- 

lands were defigned-a 40 ſhillipg-land of old extent; but the lords, Hamilton. 
in reſpect of the preciſe terms of the ſtatute, rejected that proof 5, . eil. 
And indeed it was no better, than if the lands had been ſo named in 1545. 
the deſcriptive clauſe of a retour; for the weight of the evidence is 
laid upon the inqueſt's returning on oath the value of the lands, in 
anſwer to one of the heads of the brieve to that purpoſe ; and, con- 
form to which, the caſualities of the ſuperiority are regulated, 
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38. How the Ix appears from the above caſes, that divers lands are defeQive as 
want of the to the old and new extent, at leaſt, that they have not. been retoured 
extent in the * A 2 | 
retours ſup- of ſuch extent. To remedy that meonveniency, the barons of ex- 
plied. chequer, by their ordinance !, appointed the extent of ſuch lands to *0rd- of ex- 
be in proportion to that of other neighbouring lands, in the ſame, Cand. term, 
or next adjoining county, and to be retoured accordingly, They 5 Geo. II. 
were intitled to make this rule, by the powers committed to them, 
in relation to the king's revenue, as being veſted with all remedies 
and means neceſſary for recovering the fame; for, unleſs that defect 
were ſupplied, the non-entry, and relief of heirs entering in lands 
holden of the crown could not be aſcertained. But this cannot be 
regarded in queſtions about qualifications of members of parliament, 


ſince the extent mult be verified by retours preceeding the act 1681, 


39.Areroyal SOME royal borows, and other borows, were poſſeſſed of lands 


borows, or holden of the king or prince, ſufficient to qualify private perſons for 
_—- bold. voting, and had been in the uſe of voting in the election of a mem- 


ing lands, ber for the ſhire, and ſtood on the roll; and the queſtion is, if they 
une :? have a good title? No objection was made againſt any royal borow 
8 A in ſuch circumſtances; ſo that it may ſeem, that they muſt continue 


to vote, in. on the roll of electors for Tren ſince corporations die not. But 
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ted to vote upon examining the clauſe in the ſtatute, touching the objections to 


on ofa be made to freeholders, ſtanding upon the roll, within the limited 
member for time, and that otherwiſe they ſhall continue, till an alteration in their 
wa — . circumſtances happen, it will appear, that it concerns only private 
perſons, for thoſe can only be properly called Freeholders, and in 

them only an alteration of circumſtances can be preſumed. — 

ore, 


1 — — 
2 
＋— —„— 


2 


june 19. 
1746. free - 
| holders of 
Aberdeen- 
ſhire, 

d 7 Geo, II. 


inſt. p. 47. 
d Coke ibid. 
P- 48. 


e 21 Geo. II. 


c. 19. 

f 12 Will. III. 
E. . 

5 9 Annæ, 
1 


h x Geo. I. 
c. 26. 

17 and 8 
Will. III. 
c. 28. 12 
Will. III. 
C. 2. 


vote in an election. 
unleſs of Britiſh parents, ſhall be a member of parliament, tho natura- 
lized f. The eldeſt ſons of peers may be members of the houſe of 
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fore, I conceive, that all corporations may be objected to at any time, 


royal borows, it ſeems plain, that they, being otherwiſe repreſented, 


-Ui2, by the commiſſioners for their reſpective diſtricts, cannot claim 


any farther repreſentation on account of freeholds belonging to them; 
more than peers could claim votes in the election for thires, in re- 


ſpect of their lands within it, ſufficient to qualify any other perſon. 


There is this farther objection to them, as well as to all other bo- 
rows or communities, that they cannot take the oaths, required by 


law to. be taken and ſubſcribed by the electors of members of parlia- 
ment : hence it is plain, that no communities can claim to vote in 
ſuch elections. We ſee that, in the caſe of commiſſioners from bo- 
rows, elected for chooſing a burgeſs for the reſpective diſtricts, the 
electors of them are to take the oaths, and hkewiſe the commiſſion- 


ers muſt do it; but no ſuch proviſion is made with reſpe& to com 


munities claiming a vote in the election of a member for the ſhire. 
An objection was made upon this head againſt the vote of the town 
of Paiſley, which, tho' not a royal borow, holds of the crown lands, 


ſufficient to entitle a private perſon as an elector, but the complaint 
was diſmiſſed upon informality. | 


A Fisnins, as valued in the bene was ſuſtained, in order 
to make up the 400 J. of valued rent, tho' the act mentions Lands 


only. It is a fictitious title, and was rejected, if one convey lands to 
His eldeſt ſon, in order to quali 


fy him for a vote, and take back the 


property to be holden by him of the ſon; becauſe, in ſuch caſe, the 
ſon cannot take the oath enjoined by the act 12 Ame *, touching 
fictitious titles for creating of voters. | f 


By a Britiſh ſtatuteb, no judge of the court of ſeſſion, juſticiary, 
or baron of exchequer, is capable of being elected a member of the 
houſe of commons. This is conform to the law of England, where- 
by none of the judges of the king's bench, or common pleas, or ba- 
rons of exchequer, can be choſen members of parliament *, None 
of the clergy can be members of the houſe of commons d: nor can 
a ſheriff ; becauſe he is the returning officer. And, by the late act, 
no ſheriff-depute can be a member of parliament for Scotland, or fit and 
| No perſon born out of the king's dominions, 


commons, for any county or borow in England ; but the eldeſt ſons 
of our peers cannot ſerve for ſhires or borows here; becauſe the 
muſt have their full repreſentation, without incroachment from the 
eſtate of peers. By an Engliſh ſtatute, no perſon, having a penſion 
from the crown for any number of years, is capable to be choſen 
member of the houſe of commons ; and if any perſon having ſuch 
penſion, at the time of his being elected, or at any time thereafter, 
ſhall preſume to ſit and vote therein, he ſhall forfeit 20 J. for each 
day, to ſuch perſon as ſhall ſue for the ſame, with full coſts of ſuit b. 
Nor can a perſon attainted of treaſon or felony be choſen' : all which, 
doubtleſs, muſt hold alſo with us. | 

+ Yor. IL 6 A Ir 


notwithſtanding the foreſaid proviſo in the ſtatute; at leaſt, a decla- 
rator may be inſiſted in to have them found incapable. And, as to 


40. A 
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the valuati- 
On. A fii» 
tious title re- 

jected. | 


41. No judgs 
of the court 
of ſeſſion, ju- 
ſticiary, or 
exchequer, 
capable o 
being elect- 
ed, others 
incapable. 
Are eldeſt 
ſons of our 


ſons having 
penſions for 
a certain 
number of 
years, ca- 
pable to ſit 
as members 
of the houſe 
of commons ? 
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42. Regulaii· IX is a rule by our former law, and ſtill obtains in the election of 


ons in Eng-; 
land as to 
thoſe capable 
to elect, or 
to be 
members of 


parliament. 


43. The na- 
ture and 
power of the 
arliament; 
continues 
For 6 months 
after the de- 
miſe of the 
- King, unleſs 
ſooner diſ- 
Jolved by the 
ſucceſſor. 


44. The king 


in parliament 
abſolute. 


3 2 
To * 


45. How far 
acts of the 
Britiſh parli- 
ament affect 
Ireland; the 
laſt reſort as 
to decrees in 


Ir eland. 


unleſs he hath three hundred pounds *; 


members of parliament for ſhires, that all who are capable of voting 
in ſuch election may be elected as above. But, in England, no per- 
ſon can be elected a knight of a county who has not ſix hundred 
pounds, for his own uſe, in lands or tenements, or of tome greater 
intereſt of annual value within the county: or a citizen or burgeſs, 
whereas any perſon may be 
an elector of knights of the ſhire, who has been aſſeſſed for lands or 
tithes to the public taxes, or poors- rates, and paid duties proportion- 
ably with others, at 40 ſhillings: per annum. Other regulations, 
touching elections in England, are made by other ſtatutes ©. The 
_ of returning officers, and the remedies againſt them for their 
miſbehaviour in that reſpect, are ſettled in England by an old ſtatute , 
and other later ſtatutes in that behalf, and are much the ſame as 
with us. It WP oa al 80 90 


SECTION IV. Power of Parliament; the King's Prerogative ; the 
at's Two Houſes ; and Privilege of Parliament. | 
Tux Parliament. conſiſts. of the king, and two houſes of the lords 


and commons: and each of them have a negative voice in makin 
laws, and without the joint conſent of the king, and both houſes, no 


law can paſs obligatory on the ſubjects; for it is not otherwiſe an act 
of parliament. They are one body politic, and corporation, of which 
the king is the head. All their powers and privileges in the right of 


them, and title to the ſame, are entire, and belonging to the whole 
body of the parliament, tho', in the exerciſe of thoſe powers, they 


* 9 Annex, 
c. 5. | 


b 10 Annex, 
e. 22. 12 
Annæ, c. 5. 
e 7 Will. III. 
c. 4. & 5 An- 
næ, Co, 7. 2 
Geo. I. c. 18. 
423 Hen. VI. 
c. 15. 


are, in many things, diſtributed into parts. All the ſubjects are in- 


tended to be there preſent, either in perſon, or by repreſentation, 
and the conſent of parliament is taken to be every man's conſent *. 
Upon the demiſe of the king, the parliament in being at the time, or 


if there was none, the laſt parliament ſhall meet and continue for fix 
months, unleſs ſooner diſſolved by the next ſucceflor ; but they have 


no power to alter the acts eſtabliſhing the proteſtant religion here and 


in England; nor ſhall any office, civil or military, become void by the 
demiſe of the king, but continue fix months, unleſs ſooner diſcharged 


by the next ſucceſſor f. 


TRE power of the parliament is abſolute and unlimited in Great 
Britain. The king ſitting there, in his royal robes, and politic capa- 
city, is an abſolute ſovereign ; and there is ſcarce any thing that he 
cannot then do, with concurrence of the lords and commons, abro- 
gate old laws, make new ones, &c. . Statutes of reſtraint bind not 
the king, unleſs they concern the common wealth, or he be ſpeci- 


ally named 8. 


| Acrs of the Britiſh parliament do not extend to Ireland, unleſs 
particularly named, or generally included. But, by the ſtatute call- 


ed Poyning's Law", all ſtatutes, made in England before that time, 
are declared to be in force in the realm of Ireland. The houſe of 


lords in Ireland have no juriſdiction to reverſe any judgments or de- 
crees of the courts there . The king's bench in England may reverſe 


the judgments given in the king's bench in Ireland: and the judg- 


ments 


© Aitk. arg. 
of the power 
and juriſdic- 
tion of parl. 
14, 34, 41, 
51, 55. Ar- 
can. parl. 3. 
Coke 4. inſt. 
p. 25. 

f 6 Annæ, 
c. 6. 


8 Finch, I. 4. 
c. 1. p. 234. 


h 10 H. VII. 


i 6 Geo. I. 
Ta 5 


* Hakwell, 
mod. ten. 
parl. p. 20, 


21. 
b Finch. I. 2. 
P- 84. 


© Finch. ibid. 


p. 83, 87. 6 


d Aitk. arg. 
p- 59. Hak- 
. well p. 84. 


e Coke 3. 
inſt. 30, 31. 


k Bac. new 
abr. (courts) 
383. 


majeſty; but the penalty o 
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457 
ments of the king's bench in England, in ſuch caſe, may again be 
reverſed by the houſe of peers of Great Britain. ten 


Tux king cannot alter the laws or general cuſtoms of the king- 
dom, or ſuſpend them by his proclamation. However, he may 
make proclamations for particular purpoſes, under a penalty, That 
ſuch as withſtand or 3 them ſhall incur the indignation of his 

not obeying them may not be the for- 
feiture of life, lands, or goods, without an act of parliament autho- 
riſing it *, His majeſty has prerogative in all things not injurious to 
the ſubject b. 115 | | | [75 


Tur king has two capacities; a Body Natural, whereby he may 
inherit his anceſtors, and purchaſe to him and his heirs, in his 
proper right ; and a Body Politic, wherein he may purchaſe to him 
and his heirs, kings of Britain ; and in this capacity the king never 
dies, and in law it is ſaid the Demiſe of the king ©. And therefore 
ſummonſes, writs, and diligences, do not abate or fall by his demiſe. 


Tux aſſembly of the lords fpiritual and temporal is a moſt auguſt 
and illuſtrious court, not only as a houſe of parliament, but likewiſe 
as a Court in the laſt reſort, for errors and appeals ; but they cannot 
exerciſe any of thoſe powers, unleſs the houſe of commons be in be- 
ing at the ſame time, Both houſes muſt be prorogued together and 
diſſolved together. The lords ſpiritual, or archbiſhops and biſhops, 
have a voice and place in parliament, in reſpect of their temporal ba- 
ronies, - parcel of their biſhopricks, and do not fit there as repreſenta- 
tives of the clergy ©. And indeed none of the clergy in England are 
eligible to be knight, citizen, or burgeſs of parliament ; becauſe they 
are of another body, v1z. of the convocation . And our miniſters are 
expreſsly diſabled from being members of parliaments. However, our 
clergy have no reaſon to complain they are not repreſented in parlia- 
ment, fince thoſe in England are not. The lords temporal in Eng- 
land fit there by reaſon of their dignities, which they hold by deſcent, 
or creation: and our 16 peers from Scotland, on account of their titles, 
for themſelves, and as repreſentatives of the other peers of Scotland, 


by election to that particular parliament to which they are choſen. 


Ir is proper to enquire a little into the origin of the two houſes of 
parliament in England. William the Conqueror eſtabliſhed a high 
court, called Curia, or Aula Regis, conſiſting of the principal officers 
of ſtate, and of thoſe that held land of the crown, whom the king 
had right to call, as immediately holding of himſelf, to do ſuit in his 
court, and to hear and determine cauſes. The high Juſticiar pre- 
ſided in this court, and the members were the pares curtis, or curiæ, 


and conſtituted the great Court- baron of the kingdom, in place of 
which the parliament ſucceeded l. 


THe more probable opinion is, that the commons were aſſumed 
to the parliament by Henry III. who, after his defeating the barons, 
confirmed the Great Charter of privileges to them, and eſtabliſhed a 
houſe of commons as a balance to the peerage, to prevent their being 


too powerful in time coming ; which the peers would never have 


yielded 
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yielded to before he vanquiſhed them. And it is plain the wiſe 
prince Edward I. his ſon went into this policy; for we find a parlia- 
mentary peerage, or houſe of lords, as alſo a houſe of commons, con- 
fiſting of knights, citizens and burgeſſes, eſtabliſhed by him. An- 


other principal reaſon for eſtabliſhing the houſe of commons was for 
taxing of the people. Hence we find the true ground why all taxa- 
tions begin in that houſe, vi. That they being inſtructed by their 


581 The pow- 
er of judica- 
ture lodg | 
ſolely in the 
houſe of 
lords, as 
coming in 
place of the 
antient aula 
regis. 


$3. The trial 
of peers by 
their $3 
How far this 
privilege 

co nt to 
the lords ſpi- 
ritual. Im- 


.peachments 


by the houſe 
dot commons, 


vor appeals®, 


rincipals, whom they repreſented, to give for the ſervice of the pub- 
ic what every man could reaſonably bear, to vary from thoſe in- 
ſtructions, or to ſuffer the ſuperior peerage to alter the ſame, would, 
as they rightly judged, have been the higheſt breach of truſt in them, 


to the prejudice of the conſtituents. 


Tux true reaſon why the power of judicature was reſerved to the 
lords houſe was, That the barons, who conſtitute this houſe, were 
called to the antient Curia Regis aforeſaid, and fat there in their own 
right, and as pores curiæ. And as this court had a juriſdiction of deter- 
mining, even in the firſt inſtance, both in civil and criminal cauſes, 
eſpecially thoſe relating to great perſons, and the king's officers of 
ſtate, as well as by way of appeal from the injuſtice of all other 


courts, ſo the lords continued to determine the fame, and petitions 
exhibited by private perſons, or thoſe preſented by the houſe of com- 


mons, called 8 and thus they were ſtill the Dernier Re- 
ſort, to rectify the errors of inferior judicatories, upon writs of error 


-. Tax reaſon likewiſe why the lords may give their votes by proxy, 
hence appears, viz. becauſe they did always fit in parliament in their 
own right, and therefore were intitled to make their proxies to vote 
for them in parliament. But the commons had their ſeat there only 
as repreſenting the freeholders : and the ſoccage tenants in the coun- 


try; and the citizens and burgeſſes fat there as repreſenting the free- : 


men of their cities and borows ; and becauſe they were but proxies 
they could not conſtitute proxies ; for Poteſtas delegata non poteſt de. 


tegart ©. 


A PEER ſhall be tried by his peers, in indictments of treaſon or fe- 
lony ; for that is at the ſuit of the king. If a lord fpiritual is accuſ- 
ed, he is to be tried by an ordinary jury of freeholders ; ſo that, in 
this reſpect, he has not the privilege of a peer, even in caſes of capi- 
tal offences*. In theſe trials, the peers are not to be ſworn, but give 


their verdict on their honour ; and the ſpiritual lords depart the 
houſe, making a proteſt of their right, where the caſe is of life and 


death ; for, by the canons of the church, they cannot be judges in 
fuch matters. In theſe, and other trials before the peers, for life and 


death, judgment is given by the lord high ſtewart of Great Britain; 


$4 The ori- 
gin of the of- 
fice of lord 
high ſtewart; 
none but a 


but all judgments for miſdemeanours are given by the chancellor, 
and in theſe laſt the biſhops may fit judges *. | 


Tux office of lord high ſtewart of England was antiently heredi- 
tary, but has been granted ſince the reign of Henry IV. only pro hac 
vice, in order to the trial of a peer, upon an indictment for a capital 
offence. Antiently the duty of this high office conſiſted in ſupervit- 


b Bac. new 
abr. (courts) 


568, 569, 
584. 


© Bac. ibid. 
582. 


Are. parl, 
70. 


© Selden ju- 
dicat. p. 45, 


4 Hawk. b. 2. 
C. 2. 


d Seld. ibid. 
p · 6, 7. 


c Vin. (no- 
bility) 559- 


1 Vin, (peer) 
p- 295. 


© Ib. p. 300. 


f Ibid. 293. 


8 Vin. ibid. 
292. 


h Gibſon, 
code, vol. t. 
. 4. tit. Yo 
c. 6. 


Dr. Stil- 
ingf. of the 


biſhops ju - 


riſdiction in 
capital caſes, 
360, &c. 

Kk Art. 19. 
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ing and regulating, next under the king, the adminiſtration of juf- 
tice, and all other offices of the realm, whether civil or military; and 


„ Ae of nobility is capable of fach 


rom complaints, and accufations or impeachments by the com- 
mons, the lords may proceed in judgment againſt the delinquents, 
of what degree ſoever they be. The proof is to be in preſence 
of IA and judgment is not to be given but on their de- 


Ir the king have given land to one and his heirs, to be holden per 


feruitium baronie, he is thereby no lord, till he is called by writ to the 


parliament®. 


Is criminal appeals againſt peers, which are at the fuit of private 
parties, they ſhall not be tried by their peers ; for appeals of felony, 
or the like, cannot be brought before the lord high ſtewart, who 
otherwiſe is the only judge of peers, in caſes of treaſon or felony. The 
number of peers at a trial muſt at leaſt be twelve, and a major vote is 
ſufficient to condemn, if the majority amount to that number 4, 


Ir a peer is ſummoned before the king's bench, in a capital crime, 
and does not appear, he may be outlawed by them. And if he has a 
pardon, and does appear, he may plead it before that court; but o- 
therwiſe he muſt be judged before the high ſtewart, by his peers *. 
Where a peer is to anſwer to a bill in chancery, he may do it on his 
Honour; but when he is to anſwer to interrogatories, make affidavit 
or to be examined as a witneſs, he muſt be upon oath, | 


Ir, during the time of the privilege of parliament, one wants to 
roceed againſt a member, he muſt either prevail with him to wave 


it; or erf the houſe where he ſits, who, if they ſee cauſe, will 
ordain him to wave it 8. 


Tux archbiſhops and biſhops in England, who are called Lords Spi- 
ritual, have right to all the privileges of the temporal barons, that of 
trial by peers paſs Day: as above ; and an eminent author inclines to 
think they have that likewiſe b. But the caſe is, the biſhops claimed 


"Roy 


53. The pro+ 
cedure — 
impeach- 
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6. 2 of 
ands per ſer- 
vitium baro- 
niæ. 


37. 2 
againtt peers 
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peers. 


58. What if 
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59. How li- 
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64m the 
$ 
tied. to trial 


an eccleſiaſtical privilege, to be only tried by the archbiſhops as their 


ordinaries; for that, by being tried by their peers, they would have 
admitted a temporal juriſdiction. Thus, by non-uſer of any right of 
bein 
per 4 and conſequently had a privilege to have ſuch trial, 
wholly loſt the ſame, and are tried by a common jury *. 


By the treaty of union * it is expreſsly provided, That no cauſes in 
Scotland be cognoſcible in the court o ry or any other court 
in Weſtminſter-hall; and that thoſe courts, after the union, ſhall 
have no power to cognoſce, review, or alter the acts or ſentences of any 
of the judicatures within Scotland, or ſtop the execution of the ſame. 
So that there is only place for a review of the acts and decrees of our 
courts of juſtice, by an appeal to the houſe of peers. Such appeal, being 
- Vol: Ih _ 6 B | duly 


tried by their peers in rus caſes, thoſe biſhops, who held 
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duly ſerved, ſtops execution till it is diſcuſſed by the judgment of the 
houſe, or fallen from by the appellant's not inſiſting in it. An ap- 
peal may be brought againſt every judgment given during the fitting 
of the parliament, within 1 4 days after pronouncing ; and, as to judg- 
ments given at other times, within 14 days after the down-ſitting of 
the parliament, or otherwiſe it cannot be received that ſeſſion. And, 


by a reſolve of the houſe, no appeal can be entered after the expira- 


tion of five years from the date of the extract of the judgment appeal- 
ed from; unleſs the party is minor, under coverture, impriſoned, fu- 


rious, or out of the kingdom; in which caſes the appeal may be 


brought within five years after the diſabilities or impediments are re- 
moved. At taking out a writ of appeal, bail muſt be found by the 


appellant, for the reſpondent's expences that ſhall be awarded by the | 


Houſe, in caſe of affirming the judgment. 


Tur houſe of lords may reverſe, affirm, or vaty the judgment ap- 


ons, in conformity to theſe of the ſupreme court, which is always 
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uniform in their procedure. Where one attains poſſeſſion of an eſtate, 
in virtue of a decree, which, upon appeal, is reverſed, he is bona fide 
poſſeſſor, till the writ is duly ſerved *. n 


As it is the king's prerogative That no bill, tho' paſt both houſes, 
ſhall become a law without his royal aſſent, ſo it is his majeſty's ſole 
privilege to call, prorogue, and diſſolve parliaments. But as, by a for- 
mer ſtatute ©, no parliament was to have continuance for longer than 
three years, to be accounted from the day on which, by the writ of 
ſummons, the parliament is appointed to meet; ſo, by a later act, 
the time of continuance is enlarged to ſeven years, to be accounted 
as above, unleſs the parliament ſhall be ſooner diflolved by his maje- 
ſty. A ſeſſion of parliament is the whole time of its fitting, from its 
commencement till it be prorogued or diſſolved, tho' continued b. 
adjournments from time to time. By prorogation, every bill, that 
was not finiſhed by obtaining the royal aſſent, falls, and muſt be en- 
tered upon a-new, if the promoters of the ſame till inſiſt. But by ad- 
journments, tho' to a long day, the procedure on depending bills ſtill 
continues, and may be followed out, and there is no new ſeſſion. Eve- 
ry ſeveral ſeſſion is, in ſome reſpects, a new parliament ; but if a parlia- 


ment is called, and fit, and without any act paſt, or judgment given, 


is diſſolved, it is no ſeſſion of parliament, but a convention. If there 
be divers bills 


paſt in one ſeſſion, whatever time the king gives the 
royal aſſent to them, all ſhall have relation to the firſt day of the ſeſ- 


ſion, and the firſt day and the laſt are but one parliament, and ac- 


counted 


b Feb. 13. 
1734. Leſly. 


65 W. and M. 


q I Geo. ; 


c. 8. 


* Arcan. parl. 
93. Coke 4. 
inſt. p. 28. 


b Coke 4. 
inſtit. 24. 


© 12 and 13 
Wùm. III. 
11 Geo. II. 
c. 24. 


d Forbes MS. 
Nov. 28. 
1713. Col. 
Middleton. 


that he names all the judges jus dicere, to 


Trr. I. Dover of Parliament, c. 


* 
x 


the act when it ſhall otherwiſe take place. 
Ił is the privilege of the lords of parliament, That their perſons are 


not only free of arreſts for civil cauſes, while the parliament is ſitting, 


but during their lives; they likewiſe are intitled to all the privileges 
thoſe of the houſe of commons have during the ſeſſions of parlia- 


ment. The privilege of all members of parliament is, that neither 


their perſons, nor their ſervants attending them, can be arreſted, nor 
their horſes or other goods diſtrenzieable or attached, during the ſeſſi- 
on of parliament. They are likewiſe privileged againſt ſuits, or atten- 
dance on courts, as jurymen or witneſſes; they have it eundo, morando, 
redeundo, not only during the ſeſſion of parliament, but likewiſe for a 
reaſonable ſpace before and after, for their going and returning; and 
it is even granted by force of their election, before the return is made®, 
But ſuits may proceed againſt them immediately upon the diſſolution 
or prorogation of the parliament, or its adjournment for longer ſpace 
than 14 days. No plaintiff ſhall be barred by any ſtatute of limita- 
tion, nor his ſuit diſcontinued for want of fn Berri while his 


party uſes the privilege againſt him * Hence, it would ſeem, that 


preſcription does not run, nor actions ſleep with us, during the pri- 


vilege of parliament: however, the caſe being doubtful, the court of 


ſeſſion allows diligence to be uſed againſt members of parliament, to 
fave againſt the preſcription or limitation of actions, upon a ſummary 
application for that purpoſe 4. Tho! the lords are privileged for their 
perſons, not only during the parliament, but during their lives; yet 


ſuits may be carried on againſt them in vacation times, as is allowed 


in reſpect to the commoners, 


IT is in regard to the ſervice of the commonwealth, that the pri- 
vilege of parliament takes place, and conſequently, it ſhould not be 
uſed to the 9 a of the commonwealth. Wherefore, it is not 


| agg either by lords or commoners, againſt arreſts for treaſon, 


elony, or breach of the peace, nor againſt any indictment; for that 

8 a breach of the peace. Further, it is always in the power 
of the parliament, who may proceed againſt any of their own mem- 
bers, the privilege being a reſtraint to the proceedings of other 
courts, but not to theſe of the parlament il 


Ix the caſe of breach of the rivilege, the offender, on complaint 


to the houſe, whoſe r is infringed, may be brought to the 


bar, committed to a ſerjeant at arms, or to the tower, or otherwiſe 


cenſured for the contempt, as to the houſe ſhall appear juſt .. 


As the king's higheſt prerogative is, That, by his royal aſſent, he 
ves the force of laws to the acts of the two houſes, whereby he is 
in effect the ſource of the law ; ſo the next in dignity and order is, 
| apply Fo law in practice 

to the ſeveral exigencies of the ſubjects, without which it is but a 
dead letter; and this he does by himſelf alone, that being an execu- 
tive part of ſovereignty. Thus, he is the fountain of the juriſdiction 
exerciſed in the. ſubordinate courts of juſtice, And, tho' there were 
divers juriſdictions of inheritance eſtabliſhed with us before the uni- 
on, 


467 


| counted as one and the ſame day; unleſs ſpecial mention is made in 
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408 An Inſtituts of the Laws of ScorlAx D. Book IV. 
on, and ſecuted by an expreſs article of the treaty*, yet all theſe — Art. 19. 

ceeded from the ſeveral grants of our kings for the time. Andinch- 

higher juriſdictions being now either taken away, and their powers 

annexed to the King's nme courts of juſtice, or reaſſumed to the 

crown, upon recompenſing the owners, they returned to the foun- 

tain whence they ſprung. The king's prerogative or ptivilege, as to 


x * 


debts due to his majeſty, ſhall be confidered hereafter, when ] treat bu 


of the court of exchequer®. I ſhall now, Me to my plan, Inf. tit. 11. | 

_ ptoceed to the conſideration of the juriſdiction exercited in ſubordi- 9 * 
VV f 
3 15 Naruriſdiction. Judges. 1 E 

1. The necel- N HOST people, thro! ignorance, prejudice or ſelf-love, are prone : 
— /Þ to arrogate to themſelves what is not their due, and to dero- L 
uriſdiclon gate from others what is theirs: therefore judges and courts of judi- : 
; _ courts of cature are neceflary, that the law may be put in execution, and juſ- 5 
1 re tice adminiſtred impartially. It is before thoſe courts that Actions at 
hint of the Jay are brought, by our rights are made effectual, when denied 3 
— or obſtructed by others. I ſhall, in this title, peak of juriſdiction 2 
in general, and of courts and judges; and, in the following titles, of : 
their attendants ; and of particular courts; and ſpecially of the actions L 
competent before the court of ſeſſion, with the judicial procedure 55 : 

therein; decrees and execution thereon, or ſtay of the ſame, and of 9 8 E 

matters incidental to the premiſes. 5 4 

SECTION I. The Origin and Nuture of Juriſliction: and its ſeveral | 

; Kinds. DP 1 

2. Juriſdici- JURISDICTION is 4A power of judging and determining queſtions 1 
on, what; it © concerning the rights of parties, and exerciſing other acts of juſtice | 
_— gn $A It proceeds originally from the ſovereign power, 4 
ling. and derives all its force and effect from thence, It is the great hap- 3 
VFpineſs of thoſe who have ſubjected themſelves to a common autho- 3g 
rity, under a civil government, that they have their rights and li- 3 

berties fenced by the ſanction of the laws, and that thoſe laws have 3 

effect, and receive execution by public authority. Whereas, in the 1 

ſtate of nature, and amongſt different nations who have no common - 

judge, matters of right muſt be decided by force of arms, when 3 
dhey cannot be amicably compounded. N 


3. The king By our old law, the king was not only, in his circuit thorow the 
of old exer- . 5 * ne 1 * 5 . . 

ed juriſcke- realm, impowered to do juſtice upon heinous offenders“, but, likewiſe, *P. 1442. 
tion in per- it is expreſsly declared Lawful to the king to take cognition of all matters © 6. 

1 2 ' 4 bv „ Be 7 | Ts . . - : 

ci 3 that ſhould come before him at his emplaiſance, (pleaſure) Ide as it wat 


minal caſes; 017 t0. 2 of before db. Wherefore, in thoſe days, the king exerciſed bp. 1469. 


but the mat= juriſdiction, both civil and criminal, in his own perſon ; and conſe- „. 26. 
8 quently the a&*, which declares, That the king, notwithſtanding P. 5 0 
thereafter, * the juriſdictions and offices conferred upon the ſubjects, may take 


« cognizance of any cauſes,” would ſeem only to have been a decla- 
ration of the antient royal prerogative, or a revival of the ſame. But 
15 F AT whatever 


eltates 1689. 
bY. 1690. 


d Fount. Feb. 


r. Il The Origin and Nature of Juriſdiction, 9% 469 


whatever had been the antient privilege of our kings, this ſtatute 
was not without ground complained of, at the revolution, as a grie- 
vance*, the ſame being an inlet and handle to arbitrary proceedings, 
and therefore was repealed *. So that the king ever ſince could not, 
on pretence of the prerogative, incroach upon the ſettled juriſdiction 
of the courts of judicature, which they have gained by immemorial 
uſage. RR et 


Ir is juſtly obſerved by the Engliſh lawiers, That the king being 
intruſted with the whole executive power of the law, no court what- 
ſoever can have juriſdiction, unleſs it is ſome way or other derived 
from the crown. And that it may be argued with the higheſt proba- 
bility, both from the nature. of the thing, and conſtant form of all 
proceſſes in the king's bench and chancery, which is always return- 
able before the king himſelf, That, in old times, the king of Eng- 
land in perſon, often determined cauſes betwixt party and party. But, 
at this day, by the long; conſtant, and uninterrupted uſage for man 
ages, the kings ſeem to have delegated the whole judicial power to 
the judges of their ſeveral courts : which, by the fame immemorial 
uſage, Fs gained a known and ſtated juriſdiction, regulated by 
certain and eſtabliſhed rules, which the king himſelf cannot alter 
without an act of parliament. And it would ſeem, (fays the learned 
Mr. Hawkins) That the king could never fit in judgment upon any 
indictment; becauſe he is one of the parties to the ſuit. And where 
it is ſaid in ſome of the antient hiſtories, that the king ſat in judgment 
at the arraignment of great offenders, probably, it ought not to be 
intended, that he came as a judge, but as a ſpeQator only, for the 
greater ſolemnity of the proceeding . 


 JorIs8DICTION is variouſly divided in the civil and canon laws; but 
I ſhall take notice only of theſe diſtinctions that have any relation to 
our practice. In the firſt place, from the manner of executing it, 
juriſdiction is diſtinguiſhed into Voluntary, Contentious and Coercive: 
Voluntary, which 1s interpoſed by the conſent of parties, or with- 
out oppoſition ; as in the caſe of a married woman's ratifying, upon 
oath, deeds granted by her, which, as it muſt be done judicially, may 
be taken by any judge, tho' ſhe be not ſubje& to his juriſdiftion 9. 
But other aQs of voluntary juriſdiction ought to be before the judge 
competent; as the authoriſing tutors or curators, confirmations of 
teſtaments, and ſummary decrees of regiſtration proceeding on the 
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party's conſent in the clauſe of regiſtration; as likewiſe acts of baniſn- 


ment of a party on his own conſent, when under a criminal proſecu- 
tion. Contentious or Compulſory juriſdiction is exerciſed in actions 
at law, where there is purſuer and defender, and whereby, in con- 
| ſequence of decrees upon citation, parties are compelled to do juſtice 
to one another. Coercive juriſdiction, is that which is exerciſed, in 
judging and puniſhing of crimes and miſdemeanours, in purſuance of 
vindictive juſtice. - „ | : 


. From the ſubje&-matter of juriſdiction, it is either Civil, Criminal, 
or Mixt. Civil, concerns only actions relating to civil rights; thus, 
the lords of ſeſſion have only a civil juriſdiction regularly, there be- 


ing ſome few caſes excepted. Criminal juriſdiction is exerciſed in 
Vo. II. 


6.C the 
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the trial and determination of criminal aſks; as that of the court of 
juſticiary, and is the ſame with what I-juſt termed Coercive. Mixt 
extends to both civil and criminal caſes; as the juriſdiction of- ſheriffs, 
and magiſtrates of borows, and formerly lords and baillies of regali- 
ties, before their juriſdiction was aboliſhed . Barons have likewiſe 
ſtill fuch jurildicton! in ſmaller matters tho' it is —— ö by 
che late ſtatute juſt quoted. OY 


Ir is to be obſerved, That even thoſe judges, aki are only veſted 


with civil juriſdiction, have an inherent power to puniſh ſuch as of- 
fend their juriſdiction, by contempt of het ir authority; or doing in- 
dignities to themſelves in a judicative capacity, or otherwiſe moleſt- 
ing or maltreating the members of court in the exerciſe of their of- 
fice, invading of injuring the parties that are in ſuit before them : 
they may likewiſe cenſure or puniſh thoſe'who miſbehave in their re- 
ſpective offices before them, In this caſe they judge not in their 
own cauſe, but in defence of the public character wherewith they 
are inveſted, the dignity. « 
of juſtice d. This coercive power relating to offences done to the 
judge, or other members of court, or parties concerned therein, is 
implied in the nature of all juriſdictions; for, Cui juriſdictio data of, 
ea quogue conceſſa eſſe videntur, fine quibus juriſdictio epic non poteſt *, 
where a power is-granted, every thing neceſſary r — and 
n it muſt be intended. 


JorrsDIcT1ON, from the quality of its origin, is either a 
Delegated, or Prorogated : Ordinary, is That which is competent to 
judges in virtue of their office, and in their own right by their crea- 
tion. "Delegated, is That which is exerciſed by others than the judge 
ordinary, by delegation' or commiſſion. We have the terms, Ordi- 
nary and Delegated Juriſdiction, from the canon law, where the 
biſhop of the dioceſe is termed the Ordinary; 
ry juriſdiction, in matters eccleſiaſtical, within his dioceſe; and in all 
our old ſtatutes the biſhop is always called the Ordinary *. And a 


judge delegated, is one That has a power committed to him by the 


9. The judg- 
es ordinary, 
who, of old. 


po to judge in particular cauſes, excluſive of the ordinary; Vices 
ras geret delegatus, ſays the pope, on ſuch occaſions *: by which 
Wo he encroached exceedin gly on | the e of the ordi- 


naries. 


| Air civil aQions are ordained to be decided by the judges ordi- 


<« nary, vi. the Juſtice, Chamberlain, Sheriffs, Barons, Magiſtrates 
ce of borows, and other judges of the law, to whom theſe actions 

«« pertain,” as the ſtatute expreſsly bears f. Thoſe are called the 
Judges Ordinary, in contradiſtinction to the old court of the lords of 
ſeſſion, as appears from the ſame act; for that conſiſted of the chan- 
cellor, and certain perſons of the three eſtates to be deputed by the 
king, and to fit where he pleaſeds. They are called, in the juſt 
mentioned act, the Lords of the King's Council, a denomination fre- 


quently given them in theſe days. Wherefore, all judges that have 


a fixed and determinate juriſdiction, in virtue of their office, are judges 
ordinary. And the juſticiar, or juſtice-general, (called, in the juſt 
quoted ſtatute, the — was the principal judge ordinary, and 
in 


becauſe he has ordina- 


20 Geo. I. 


of the court, and ſecurity of adminiſtration 


b L. un. ff. 
ſi quis jus 
dic. non ob- 
temp. I. 2. 
ff. de juriſd. 
L. 2. ff. de 


juriſdict. 


dP. 1469. 
c. 30. P. 1503. 
c. 647 &c. 


© Tit, extra 
de off, jud. 

del. per to- 
tum. 


fp. 1487. 
c. 105. 


EP. 1425. 
c. 65. 


bSpotiſy. ab- 
ſtrat out of 
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records, p. 


361, in fin. 
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in thoſe days determined in moſt. civil actions, as well as criminal, as 
is plain from that act; and that few cauſes, in the firſt inſtance, were 
then competent before the old court of the lords of ſeſſion. But the 
preſent court of ſeſſion afterwards eſtabliſhed for all civil cauſes in. the 


_  Juſticiar's place, and in the room of the old ambulatory court of the 


Inf. tit. 
the borow- 
court. 


for they had a fixed juriſdiction, an 


d P. 1503. 
. 58, 
©p. 1621. 


C. 5. 
ap. 1 707 g. 7. a 


lords of ſeſſion: and the court of juſticiary, which ſucceeded the juſti- 
ciar in criminal matters, are the ſuperior courts ordinary reſpectively. 
As to the Chamberlain, who is mentioned next to the juſtice, he was 


ſuperior judge ordinary, in matters concerning the royal borows, as 


ſhall appear in the proper place*. The other judges mentioned' in 
that ſtatute are the inferior 2 4 ordinary. tht 


Tux old court of the lords of ſeſſion ated by a delegated power 
from the king and parliament ; but the Daily Council that immedi- 
ately ſucceeded that court was a . ordinary court of juſtice; 

8 were to ſit in virtue of their of- 
fice, and had the ſame power as the lords of ſeſſion who preceeded 
them, as the act eſtabliſhing that court expreſsly bears v. The court 
of Commiſſion for tithes, when a committee of parliament, acted b 
a delegated power*® ; but the court of ſeſſion, now veſted with that 
juriſdiction, is even in that capacity an ordinary court of juſtice “. 


10. Courts by 
| delegation, 


The juſtices of peace act by a delegated juriſdiction, viz. by the 
king's commiſſion veſting them therewith, and diveſting them of 
the ſame, at pleaſure. | 


Tao, in theſe antient times, Barons came under the denomina- 


tion of judges ordinary, yet at this preſent they can hardly ſupport 
that character, their juriſdiction being ſo much limited, as ſhall | ch; 
after appear, when I diſcourſe of them. And therefore, when an 
matter is remitted to the judge ordinary, I conceiye, that the ſheriff 


11. Who tins 
derſtood 
judges ordi- 
nary: at pre · 


or ſtewart-depute of the county, or magiſtrates of borows; or if it is 


e L. 1. ff. de 
offic. ej. cui 
mand. eſt 
juriſd. 


2 maritim cauſe, the admiral; and, if conſiſtorial, the commiſſar muſt 
be underſtood. | = 


Tx commiſſion or delegation of judicial power, concerns either 
the whole juriſdiction, as in the caſe of deputes and ſubſtitutes; or a 
particular act or branch only, as in commiſſions, to take the depoſiti- 
ons of parties, or witneſſes in cauſes depending before the judge or- 
rar In civil caſes, a power of deputation is ordinarly given to 


ſheriffs, and other inferior judges in their commiſſion ; and in that 


to the depute to create a ſub-depute, who is called a Subſtitute, and 
without ſuch power deputes or ſubſtitutes could not be made. But in 
heritable juriſdictions ſuch power is inherent to their rights, and e- 
very judge is anſwerable for the malverſations of his depute or ſub- 
ſtitute; but criminal juriſdiction cannot regularly be delegated*. 


Tux macers before the lords of ſeſſion act by a delegated power, 


when they judge in ſerving heirs in ſpecial: for it is either by a remit 


of the lords of ſeſſion, on an advocation of the brieve from the judge 


© ordinary, or on a commiſſion to them from the king, or in the king's 


name, iſſued by the director of the chancery, in purſuance of an or- 
dinance of the lords, on a bill or petition for that purpoſe, by the par- 
ty intending to ſerve, repreſenting the grounds whereupon the ſervice 

. ought 


12. Indele-_ 
gation, either 
the whole 
power com- 
mitted to an- 
other, or only 
part of it. 
May judges 
create de- 
putes or ſub- 
ſtitutes. 


13. The Mac- 
ers ſome- 
times act by 
a delegated 
power. 
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ought to be carried on before the macers, viz. intricacy of the que- 
ſtions that may occur, or the lands lying in ſeveral juriſdictions, Gc. 
By this commiſſion they are created by the king Sheriffs in that part, 
i. e. within the bounds where the lands ly; and, in order to the ex- 
pediting ſuch ſervice, they have the ſame juriſdiction that would other- 
-wiſe have been competent to the ſheriff, This takes' place in virtue 
of the cumulative feudal juriſdiction, always reſerved to the king in 
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rons, 


grants of juriſdiction, and that in ſerving heirs in ſpecial is plainly 
14. As like. MESSENGERS ated by a delegated power in appriſings. They had 
wiſe do mel: a commiſſion from the Lbs for 1 that xo in the 8 . ap- 
8 riſing; as ſheriffs in that part; for originally theſe diligences be- 
— to be carried on before the ſheriff . And, at this day, they act PP 
as ſheriffs in that part, in poindings, which originally was likewiſe * 
the ſheriff's buſineſs, and on that account they officiate as judges. gy at. 
1s. Women WOMEN inveſted with an heritable juriſdiction, can only exerciſe 
muſt exerciſe it by commiſſion or delegation to others, as their baillies ; women 
5 gel being incapable to act by themſelves, in matters of juriſdiction, as 
lies deemed unſuitable to the modeſty of the ſex. | © 
16. Proroga= As juriſdiction is delegated by the act of thoſe to whom it prima- 
tion of urg rily belongs, ſo, in particular ſuits, it may be competent, by the deed 
8 * of the parties, to a judge to whom it could not otherwiſe belong. 
reſpect to This is termed Prorogation of Juriſdiction. A juriſdiction is proro- 
| bw defen- gated, When a party that is not ſubject to the juriſdiction ſubmits 
or * imſelf to it, either by expreſs or tacit conſent: the firſt happens, 
cauſe; no when, by a clauſe of regiſtration, the party conſents to a decree's 
Illo ae 0 being interpoſed againſt him before particular judges, to whom he is 
cauſes before not otherwiſe ſubject, without which conſent, the decree, and all the 
_ Os diligence that follows upon it would be void. This occurs likewile, 
"i te when an executor confirmed, and his cautioner, enact themſelves in 
act, 20 Geo. the commiſſary-books, to anſwer before that court in any ſuit, at the 
_ bebe. inſtance of thoſe intereſted in the executory : and in every other caſe, 
ty of re- long . ee, 
ziſtringin an Where one expreſsly ſubmits himſelf to an incompetent juriſdiction. 
incompetent A tacit prorogation 1s, By compearing before the incompetent judge 
derten as defender, and entering upon the cauſe, without proponing a de- 
— — clinature of the court; and much more by a purſuer's bringing his 
ſuit before ſuch judge. Prorogation is either With reſpect to the per- 
ſon of the defender, when he, who is not otherwiſe ſubject to the 
juriſdiction, ſubmits to it, by not declining the judge; as, where the 
defender lives within another county than that where he is ſued, and 
anſwers to the ſuit, by entering upon the merits of the cauſe ©; or Feb. 23. 
With. reſpe&t to cauſes. This takes place, where one's juriſdiction is 527 Service. 
limited as to the extent of ſums, concerning which he can judge; 
but, by the conſent of parties, he may judge in caſes exceeding that 
| ſum. Thus the commiſlar-court is limited in civil cauſes to ſums with- * Inſtructions 
in 407.% but which, by acquieſcence of parties, regularly may be ex- 59.7* ©m- 
ceeded. But, if the judge intirely wants juriſdiction in ſuch kind of 20. 1666. 
cauſes, the conſent of parties cannot endue him with it, for then pri- . 1. I. 2. 1. 
vate perſons would confer juriſdiction, which is impoſſible*. There 11. 1e jog, 
is an exception from the rule, touching prorogation, in the caſe of ba- 1. 5 6 
juriſd. 
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rons, or other free-holders, who cannot even, by conſent of parties, 
judge in cauſes of greater importance than theſe to which they are 
limited by the late act. | ; 


IT is a maxim, that Primus actus judicii eft judicis approbatorius, 
the firſt judicial act, at the ſuit of the defender, infers his approbati- 
on of the judge's competency; for one cannot inſiſt far the judgment 
of the court, without acknowledging its juriſdiction. But a defen- 


der may, after his declinature is proponed and repelled, inſiſt on his 
_ defences in the cauſe, 3 always to his declinature, and may 


b Fount, 
July 29. 
1696. Schaw. 


L. ult. ff. de 


juriſd. I. 5 3. 
d fin. ff. de re 
judic. 

. par. c. 34+ 


thereafter advocate the ſame to the ſuperior court, if he finds it adviſe- 
able, even upon the re, of declinature ® : however, it is the 


| judge's part to decline himſelf; a defender not being bound to- a 


pear before an incompetent judge; and if he pronounce decree in 
abſence, it is void ©, | 


In the 1 693 a commiſſion was appointed by parliament?, for mak- 
ing farther regulations of judicatories, in order to perfect the regula- 


tions 1672, which, when made and approved of by the king, were 


declared to have full effect. Thoſe commiſſioners were authoriſed 
to ſet down rules for inferior judicatures, as to the competency and 
nature of their juriſdiction, that the lieges might not be at an uncer- 
tainty in that reſpect. They made divers regulations in the 169 

and 1696, which were approved of by the king, and took place, 


but did not ſettle the competency of juriſdictions of inferior judges; 


ſo that the penalty in that ſtatute, founded on the rules that were 
to be made, and the judges being liable to the damage of the part 


grieved, and an arbitrary puniſhment, for exceeding the limits of their 


Juriſdiction, cannot be impoſed in virtue of the ſtatute ; but, by the 
common law, if the procedure of the judge is groſs, he is no doubt 
liable, in that reſpect, to the party's damage. The competency of 
the reſpective courts will afterwards appear, when I diſcourſe of them 


ſeverally. In the mean while, I ſhall only obſerve, that, if a judge 


L. ult. ff. de 
juriſd. 


gives ſentence in a matter not within his cognizance, it is void, ex- 


cept where prorogation takes place. The grounds whereupon a 


17. The im- 
port of the 
maxim, Pri- 
mus actus 
judicii eſt ju · 
dicis appro- 
batorius. 


18. How far 
the commiſ- 
ſion in 1693, 
for making 
further regu- 
lations 0 
Judicatories, 
took effeR, 
Decrees be- 
fore incom- 
petent judges 
void. How 
judpes pu- 
niſtiable who 
aſſume juriſ- 
diction in 
cauſes to 
which they 
are not com 


petent. 


judge may be declined, in particular caſes, ſhall be mentioned here- 


after. hs {os 


. 
. 


_» A DISTINCTION of juriſdiction with us, and in many other coun- 


tries, but not known'in the civil law, is That whereby it is either He- 
ritable, For life, During pleaſure, or For a limited time. Heritable ju- 


riſdictions, as conſtabularies, regalities, and ſome ſheriffſhips be- 
fore the late act, baronies and lower juriſdictions, and ſome heritable 


admiralties, may be termed Feudal and Territorial; becauſe they not 


only go to the heirs of the perſon intereſted, but likewiſe follow the 
ſubject, and go to ſingular ſucceſſors, ſo that this juriſdiction is truly 


Patrimonial. It is annexed to the baronies, lordſhips, or other terri- 
tories, and is of courſe renewed in the charters from the crown to 
ſingular ſucceſſors. But the higher juriſdiction of a baron could not 
be tranſmitted by ſubaltern infeftments in the lands, -v/z. thoſe to be 
holden of the granter; only, there is inherent to the meaneſt feudal 
holding, with us, a power to hold courts for the rents. Juriſdic- 
tion in bloodwits, or petty delinquencies may be communicated by 

. 8 6D ſubaltern 


19. Juriſdic- 
tion, either 
heritable, 

for life, dur - 
ing pleaſure, 
or for a limit- 
ed time. He- 
ritable jur ils 
diction may 
be termed 
Feudal or Pa- 
trimonial. 
There is in- 
herent in all 
feudal-hold - 
ings a power 
to hold courts 
for rents. 
That for 
petty deln - 
quencies 
communi- 


cable. The 
higher keri- 
table juriſ- 
dictions a- 


boliſhed. 


474 An Inſtitute of the Laws of Scorl. Ax p. Book IV. 
ſubaltern infeftments . The criminal juriſdiction of barons is limit- 
ed by the late act; and the other heritable juriſdictions, of a higher 
kind, being inconvenient to the free execution of juſtice, ſuch con- 
ſtabularies, regalities, bailliaries and admiralties, as belonged to the 
perſons attainted for the rebellion 1715, and thereby forfeited to the 
crown, are ſuppreſſed and extinguiſhed, and ſo to remain in all time 
to come; nor can any ſuch new juriſdiction be erected. in place of 
them; and ſuch heritable ſheriffſhips and ſtewartries forfeited are an- 


nexed to the crown, and can only be granted thereafter during plea- 


bailliaries and ſtewartries were aboliſhed, and all 


20. Heritable 
juriſdiction, 
how acquir- 
ed or loſt by 
preſcription. 


ſure b. And, for the ſame reaſon, conſtabularies, regalities, and their 
| | eritable ſheriff- 
ſhips and ſtewartries re- aſſumed to the crown by the foreſaid late ſta- 
tute ©, concerning which, I have treated at large in another place. 


HerITABLE juriſdiction, which is territorial, may be acquired b 
the poſitive preſcription, together with, and as lands to which it 1s 
incident or annexed may. Thus, in various inſtances, regalities, and 
heritable ſheriffſhips, granted otherwiſe than in the terms of the old 
ſtatutes *, were found to be ſecured by the poſitive preſcription, and 
intitled to a recompence f. And ſuch juriſdiction, as is communicable 


to ſubjects by ſubaltern infeftments, may likewiſe be acquired by 


preſcription, as at preſent all the juriſdiction that remains with a ba- 
ron ſince the late ſtatute * is. As to loſing juriſdiction by the nega- 
tive preſcription, lords and baillies of regalities, in numerous caſes, 


à Decem. 12. | 
1665. Cran- 
ſtoun. 


by Geo. I. 
c. 20. 


© 20 Geo. II. 
dB. 3. tit. laſt. 


P. 1485. 
c. 433 44» 

f Jan, 12. 
1748. duke 
of Douglas, 
&c. 

8 20 Geo, II. 
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were found to have loſt, in that manner, their juriſdiction over the 2 
lands in other mens property ſubject thereto, by diſcontinuance of 2 
the exerciſe of it for 40 years, and that they were not intitled to any Y 
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21. Juriſdic- 
tion for life, 


22, Sheriffs 
ks 
> v k * 
ed with ju- 
iſdicti | 


during plea- 


recompence, = abrogation of the. ſame, purſuant to the above 9 


uoted act b, which judgments were conform to a pretty old prece- 
dent i. For a privilege over other mens lands may be loſt by non- 
uſer, and the parties, formerly ſubjected to ſuch juriſdiction, pre- 
ſcribed a freedom from it, and became ſubject to the ſheriff's juriſ- 


dition where the lands lay. But ſuch juriſdiction over one's own 


property-lands cannot be fo loſt * ; for one's forbearing to uſe his 
right cannot forfeit him of it. 


Jux IsDIcrION for life, is That which continues during the natu- 
ral life of the judges, Ad vitam aut culpam, and implies always good 
behaviour, viz. Quamdiu ſe bene geſſerint, even tho it were not ex- 
preſſed. Thus the lords of ſeſſion and juſticiary, and barons of ex- 
chequer, are for life. #0 | 


 JurIsDICTION, During pleaſure, is That which belongs to an of- 
fice that may be recalled at the will and pleaſure of the granter : 
thus, at preſent, all ſheriffſhips are of this kind; and the juſtices of 
peace have their commiſſions only during the king's pleaſure. Ma- 


n Feb. 28. 
1748. Hamil- 
ton, &c. 

i Nov. 23. 
1671. Rol- 
land, 


k Feb. 5.1 748. 


dutcheſs of 


Gordon. 
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giſtrates of burghs are for a limited time. The provoſt can only 
continue for two years together, and the baillies only for one : this 
laſt is preſcribed as the rule, with reſpect to all magiſtrates and coun- 
ſellors of burghs, That they ſhall not continue farther than one year |, P. 1469. 
But uſage and cuſtom has prevailed otherwiſe as to the provoſt of E- 29. 
dinburgh, and other burghs ; but he may be changed after the firſt 
year. And the counſellors continue, or are elected, according to the 
conſtitution or ſett of the reſpective borows. TO EF 
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AGain, from the different nature and degree of juriſdiction, it is 
diſtinguiſhed into Supreme, Superior, and Iaferior. In a molt pro- 
hament, and particularly the houſe of peers, is a 
ſupreme and ſovereign court; for to them is the laſt cebatt by 5 
peal. The courts of ſeſſion and juſticiary are ſuperior courts; fo 
they review and reduce the decrees of inferior courts, and the court 
of ſeſſion may even review their o/] decrees: The court of exche- 
uer is likewiſe a ſuperior court. But it is only in an improper ſenſe 
at any of theſe courts is ſometimes called Supreme. 


Tux high court of admiralty is declared a Sovereign Court; not 
without ſome impropriety. It is a ſuperior court as to cauſes ma- 
ritime ; for it may reduce the dectees of inferior admiral courts, 
and review its own. But, in another ſenſe, it is inferior and ſubordi- 
nate to the court of ſeſſion, which may ſuſpend and reduce the de- 
crees of the court of admiralty, in civil cafes ; but there is no advo- 
cation from them of maritime cauſes*, In like manner the commiſ- 
fars of Edinburgh may, in ſome ſenſe, be termed a Superior Court; 
becauſe proceſſes of divorce for adultery muſt come before them in 
the firſt inſtance, and cannot be advocated from them in order to de- 
ciſion, but may, to obtain a remit, with inſtructions, and they re- 


duce the decrees of inferior commiſſary-courts. But then their judg- 


ments and decrees, being ſubject to review in way of advocation or 
reduction, before the court of ſeſſion, they are, in that reſpect, in- 
ferior courts. So that the high court of admiralty, and that of the 
commiſſars of Edinburgh, have a mixt juriſdiction, partaking both 
of the nature of ſuperior and inferior courts. The commiſſion: for 
plantation of churches is a ſuperior court, in the ſame manner as the 
court of ſeſſion, in whom the juriſdiction is now lodged. And in- 
deed, originally, that court was a commiſſion or committee of par- 
liament, and then was a Supreme court. _ 8 | 7 

THE general aſſembly, in the. moſt proper ſenſe, is a ſuperior 
court; for their decrees and ſentences, in matters ſpiritual or eccleſia- 
ſtical, are not ſubject to review in any other court; and they review 
by appeal the judgments of presbyteries and ſynods. Be 


ALL other courts are Subordinate and Inferior ; only the judgments 
of juſtices of peace are declared final, by expreſs ſtatutes, in ſome 
particular caſes relating to the public revenue. | | 


LasTLy, Juriſdiction is either Cumulative or Privative. Cumu- 
lative (which may be termed likewiſe Concurrent) is that which is 
competent to ſeveral judges, and the one may prevent the other by 


the firſt citation or attachment: thus, ſheriffs and barons have a cu- 


mulative juriſdiction over perſons living within the barony, as to 
matters cognoſcible in baron-courts: and ſheriffs and magiſtrates of 
borows have a concurrent juriſdiction as to inhabitants within burgh, 
even where the borows are ſheriffs within themſelves ; for that is 
not excluſive of the ſheriff's juriſdiction, but only co-ordinate: with 
it as to points wherein other borows, not ſheriffs within themſelves, 
have no power of judicature. In ſuch caſes the judge, who pre- 
vents, is intitled to cognoſce; but if he is tardy, the other may pro- 


eced; 


23- Juriſdic. 
on Jiltin= 
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bly a ſupe- 
rior court, 
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27. Juriſdic- 
tion is either 
cumulative, 
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vention takes 
place, or pri- 
vative. In- 

ſtances of the 


cumulative; 
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in this ſenſe 
the king ſtill 
has it, not- 
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witſlaning Ceed.: and tho', on a delinquency, the procurator-fiſcal of the one 
the repeal 87. court firſt ſue the offender for a fine, yet that will not hinder the par- 
3 ty injured to inſiſt for his damages before the other judge *; for he 


jan. 30. 


8 Dm. Stuart. 
cannot, by the proceedings of any fiſcal, be excluded from ſuch e- -=s 9. 
lection, as to his own intereſt. 2-24 1672: Scot. 
Zh 1 | Gosf. July 1. 
1673. F ork. 


Al feudal juriſdiction, granted by any ſuperior, is underſtood to 
be cumulative, and not privative, and the king had a cumulative ju- 
riſdiction, formerly declared to belong to him by expreſs ſtatute in 
all caſes, but which is now reſcinded . It would ſeem that, not- P. 1687. 
withſtanding the r g act, the king had ſtill a cumulative terri- 5. . 
torial juriſdiction; ſo that he might have erected lands in a regality c. 28. 
within the bounds of an heritable 3 when ſuch exiſted, or 
a borow royal within the bounds of a regality ; (tho' now, after a- 
bolition of thoſe juriſdictions, there is no place for the queſtion) for 
ſuch power belonged to the king before the ſtatute 1681, and con- 
ſequently the repealing that act could not abridge it. And indeed the 
origin of the conſtitution of ſheriffs was, that the heritable lords or 

earls, called Comites, abuſing their juriſdiction, the king, on com- 

laint of the commons, appointed ſheriffs to judge in their room, 

ence called Vice-Comitese, as being 2 in the vice and room <« Craig, dieg. 
of thoſe lords and earls. I have ſpoken elſewhere of the ſuperior's 12. fl. 14. 
cumulative juriſdiction ©, | 4 . : OS tit. 3. 
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28. Privative - PRIVATIVE Juriſdiction may likewiſe be termed Peculiar, and is 
Lara gran That which belongs particularly to one judge or court, excluſive of 
veſted with all others: thus, 4 lords of ſeſſion have a privative juriſdiction, in 
it * caſe competition of heritable rights, and in ſome other caſes, The lords 
5 of juſticiary have the ſole juriſdiction in the four pleas of the crown, 
cauſes to be <z2, Willful Fire-Raiſing, Raviſhing of Women, Robbery and 


= 7 Murder, with an —_— as to murder, if the criminal is appre- 
court. hended and judged within three ſuns, by ſheriffs, or other inferior 


judges having capital juriſdiftion *0 Lords of regality had indeed, for a P. 1695. 
moſt part, in their charters of erection, power of judging in thoſe ; © * 
but that was in virtue of ſuch priviledge contained in their ſpecial 

rants, without which, I conceive, they could not have claimed the 

ame, and now their whole juriſdiction is aboliſhed, as often before 

| obſerved. The court of exchequer is inveſted with the ſole juriſ- 

diction in the king's revenue, and divers other matters relating to the 
public f. The commiſſion for plantation of churches, and valuation f 6 Annæ, 
of tithes, has the ſole cognizance of theſe and other matters within © *5* 
their juriſdiction s. Maritime cauſes are peculiar to the court of ad- P. 170). 
miralty in the firſt inſtance; as are conſiſtorial caſes to the commiſſh- © 7 
ry-courts. It is to be obſerved on this head, that where ſtatutes are 
only Affirmative, appointing cauſes to be tried in a particular court, 
without the words (and not elſewhere) they may be cognoſced be- 
fore the judge-ordinary ; for ſuch a&s do not confer a privative ju- 
riſdiction. Church-judicatories have a privative juriſdiction in ſettling 
pariſh-miniſters, and in matters relating to the diſcipline of the church 
and eccleſiaſtical cenſures. | | 
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* 


Sec rio II. Competency of Juriſdictian. The Means of executing it. 

Tux authority of any judge regularly can only have effect againſt 
petſons living within his territory, i. e. the bounds within which he 
may exerciſe it; or thoſe having effects or eſtate there, tho reſiding 
abroad. And in order to affect ſuch goods or eſtate, a citation, before 
the court of ſeſſion, at the market=croſs of Edinburgh, and pier and 
ſhore of Leith, is ſufficient, by our cuſtom, againſt thoſe without the 
kingdom. If the principal party lives within the territory, others, For 
their intereſt, may be called by letters of Supplement, 1. e. writs in 
the king's name, under the ſignet, for citing them. Wherefore the 
judge -of the territory of the defender's reſidence is competent for 
judging him, whether in contracts or crimes . Indeed the place of 
the contract is ſo far conſidered, that the ſolemnities of it, or excep- 
tions' againſt the ſame, are regarded according to the laws of the 
country where it was entered into, or the obligation accrued, if the 
action is ſued elſewhere, as I have formerly ſhown *. 1 


Tux place where the crime is committed is competent for judging 


the ctiminal, if he is there apprehended e, but not otherwiſe. Tranſ- 

miſſion of criminals does not take place between different ſovereign 

223 but in the ſame nation it may obtain between ſeveral judges, 
a 


ving a concurtent juriſdiction, which was the law among the Ro- 


mans. Thus, by the rule in the civil law, where an enormous crime; 
as murder, was committed in the territory of another judge, than 
where the criminal reſided, he was to be remitted by the judge of the 
place of his domicil, to the other, to be judged and puniſhed there; 


that ſerving beſt for example to the public, and ſolace to the friends 
and relations of the perſons murdered *, And, in conformity to this 


rule, it was ordained with us, by ſpecial ſtatutes of old, That the 
ſheriffs of the reſpective counties thro' which a manſlayer paſſed, 


where the crime was committed, to be there judged*. But, till of 
late, there was an exception from this rule by our law, as it was 
conſtantly holden, via. That one who lived within a regality, com- 
mitting a crime elſewhere, muſt, on the requeſt of the lord of rega- 
0 or his baillie, have been delivered over to him by the other judge 
who had arreſted ſuch offender, in order to trial, that the terriofi 
juriſdiction might be maintained inviolate. This was called Replegia- 
tion, of which 
wholly taken away, as inconvenient, by the late act s. 


Oxx may likewiſe be ſubjected to juriſdiction on account of the ſi- 
tuation of the thing in queſtion, belonging to him, and attached by 
others, Ratione rei ſitæ; as in a forthcoming of moveables pertaining to 
a foreigner arreſted here, and in poindings of the ground, with re- 
ſpe& to lands; and the principal debtor, either living in another 
county, or out of the kingdom, 1s. ſifted on letters of ſupplement, 
Juriſdiction is alſo founded by 8 as above. The caſe of 
a woman aſcertaining her ſtate here, and that of her children, by 
proving her marriage with a man that had deſerted her into a foreign 
country, may be referred to this head. | 


vor. II. | 6 E By 


I have treated in the proper place !: but it is now 
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where com- 


petent, and 


when neceſſa- 
ry. Arreſt- 
ment by one 
inferior 
judge may 
be 2 A 
fectual by an- 
other ſuch 


judge. 
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.- By the civil law, juriſdiction in matters criminal, had annexed 
to it Imperium Merum, otherwiſe termed Jus Gladii; and, in civil 
caſes, Imperium Mixtum. The firſt was in order to execution of ſen- 
tences againſt criminals, the other for execution of judgments againſt 
debtors. By our form, letters of horning, and other executorial 
writs, proceed in the king's name of courſe, upon decrees - of the 
court of ſeſſion. Other judges may execute their decrees by their 
own precepts, for- charging the party, or poinding his goods within 
their bounds; or, by acts of warding, to impriſon the defender's perſon, 
if there found. But executorials by horning, &c. in the king's name, 
cannot proceed upon decrees of inferior courts, without the autho- 
rity of the court of ſeſſion interpoſed thereto, which is done by com- 
mon bills that paſs of courſe. This is abſolutely neceſſary, in order to 
perſonal execution, when the defender removes his domicil to another 
territory; and to real execution upon his effects, without the juriſ- 


diction of the judge who pronounced the ſentence. For either judi- 


cial procedure, or execution of decrees without the territory of the 
judge, is null, by the rule, that Extra territorium jus dicenti, impune 
non paretur ; and the party that uſes ſuch execution is guilty of a riot, 
ſpuilie, or wrongous impriſonment, according to the nature of the il- 
legal diligence. But an arreſtment, laid on by the authority of one 


inferior judge, may found a proceſs of furthcoming before another, 


port of the 
maxim Par 
in parem non 
habet impe- 
rium. 


94. A court, 
whence ſo 
called; the 
conſtituent 
members, the 
Judges, par- 
ties, or their 
lawiers, and 
clerks. Courts 
are ſerved by 
one or more 
Judges ; in- 


to whoſe territory the perſon in whoſe hands it is laid reſorts ; becauſe 


an arreſtment is only a perſonal prohibition to him not to deliver up 
the thing, or pay the ſum arreſted; and therefore the ſame muſt be 
made effectual, by a decree of furthcoming, before the judge in whoſe 
bounds he reſides for the time. ES CF. eres 2023 £ 


 JurI8DICTION cannot be exerciſed upon thoſe of ſuperior or equal 
juriſdiction; and hence it is ſaid, that Par in parem non habet imperi- 
um b. But a judge without his territory, being only a private perſon, 
therefore, if a ſheriff is' found within the territory of another infe- 
rior judge, he may be arreſted and tried by him for crimes there 
committed, or, living in ſuch place, may be ſued in civil actions be- 
fore him. A cauſe, belonging to any of the lords of ſeſſion, may 
be judged by any other of them as ordinary; becauſe the ordinary re- 
pri the whole lords, with liberty to pray a review before them. 
By this rule, no inferior judge can review the ſentences of another, 
and it is in that ſenſe chiefly we uſe the maxim : thus, the ſheriff 
cannot examine or review the decree of a baron court, or ſtay exe- 
cution thereon. | | 


SECTION III. Courts. Judges. 


 JurrsDICT1ON is, for the moſt part, exerciſed in Courts. Jus, 
which properly ſignifies law, is ſometimes taken for the place where 
law and juſtice is adminiſtred , or for the court that adminiſters it; 
and, with us, a court of juſtice is © the judge or judges, and other 


« members of court fitting in place of judicature, for adminiſtration of 


« juſtice.” The court is faid to be Sitting when the judges are con- 
veened in the ordinary place, in order to hear and determine cauſes 
brought before them, or to. do other acts relating to the execution 
of juſtice, All judges ought to keep the Hour of cauſe, in fencing and 
oF | holding 


bL. 14. ff. de 
manumiſſ. 

I. 18. ff. de 
manum. 
vind. J. 13. 
§ pen. ff. 

ad ſãum tre- 
* To It. 3. 
in fin, de juſt, 


et jure. 


d L. pen. ff. 
de juſt. et 
jure. 
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c. 87. 
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holding their courts, Which, by an old ſtatute, is declared, as to in- 
ferior courts, to be eleven o'clock in the forenoon * ; but that, by 
uſage, is regulated according the cuſtom of every court. A court 


properly conſiſts of the judge or judges, who are the conſtituent 


members, and pronounce the interlocutors, judgments, or decrees z 


| the parties, or their lawiers and procurators, who plead the cauſes, 


b p. 1594. 
c. 220. 


and ſubject them to the conſideration of the judges; and the clerks, 
who write the minutes and proceedings of the judges; all thoſe, in a 
larger acceptation, are members of court, and expreſsly ſo termed b. 
A judge is a perſon veſted with juriſdiction,” Either one Judge has 
the whole juriſdiction lodged in him; or it is divided among ſeveral 
collegiate judges, conſtituting one court. Thus the ſheriff, ſtewart, 
and inferior commiſſar-courts, and even the high court of admiralty, 
are ſerved by one perſon as judge; but the court of ſeſſion is a colle- 
giate court. Nothing can be done, unleſs a Quorum of ſuch court 
is preſent, which is regulated according to the conſtitution of the re- 
ſpective courts. The courts of juſticiary and exchequer, and the 


commiſſar-court at Edinburgh, are collegiate courts likewiſe, 


6 E. 1424. 
C. 45» 


IT is juriſdiction alone that creates one a judge; but divers good 
qualities are neceſſary to accompliſh him for the right exerciſe of the 
office. He ought to be skilful in the laws, by which he is to judge; 
a man of integrity, courage, and conſtancy, that he may do full law 
and juſtice to poor and rich, without fraud or guile, as our law 
ſpeaks*. He muſt determine the cauſe as it appears from the alle- 
gations of the parties, and as the ſame are proved in a competent 
way, Secundum allegata et probata. But if, in any particular caſe, 
the judge is, by his private knowledge of the fact, convinced of the 
injuſtice of the cauſe, tho' the juſtice of it is inſtructed by legal evi- 


dence, he ought neither to go againſt the laws, by P a le- 


gal proof; ſince the juſtice of the nation is concerned in preſerving 


JL. 6. 81. 
fl. de off. 

præſidis, I. 1. 
§ x. 1. 12. 8 
2. ff. de jud. 


e Tit. c. ut 
que deficiunt 
advocatis, 


K 
de jur. I. 38. 
pr. et & 1. fl. 
de re judic. 
I. 9. ff. de 
reg. jur. 


the honour of the laws ; nor determine contrary to his own know- 
ledge; for that were to do violence to his conſcience : therefore he 
ought to diveſt himſelf of the character of a judge as to that particu- 
lar cauſe, and may be uſed as a witneſs, if he is regularly called *, and 


an indifferent perſon muſt be appointed to officiate. A judge ought 


to ſupply what is omitted in point of law, by the parties or their ad- 
vocates, but cannot matters of fact; unleſs they are notorious and ap- 


parent, from the documents produced in court. And this is expreſſ- 
y enjoined by our old law. | | 


I follows, from what has been ſaid, that there cannot be Caſus 
pro amico, i. e. a caſe which the judge may determine either one 
way or other, as his affection to one or other of the parties moves 
him. In all caſes the law has laid down rules of judging, as That, 
where the purſuer proves not his claim, the defender ought to be 
acquitted, and Where there is ſome proof, but not full, that either 
the onus proband:, or burthen of proving the contrary, be laid on the 
other party, or that an oath in ſupplement be admitted to the part 
who has brought ſome kind of proof, but which is defective; and 
Where the point of law is doubtful, the judge muſt determine what 
to him ſeems juſt, according to the principles of law, and good con- 
{cience, without hatred or favour, prejudice or partiality 5. 


15 THe 


ſtances of 
both, 


5. The qua- 
cation of 
judges, an 
their office z 
they are 
bound to 


judge ſecun- 


dum allegata 
et probata z 
what if the 
proof is con- 
trary to what 
they know to 
be true; how 
far may they 
ſupply what 
is omitted 
by the plead- 
ers, | 


36. There is 
no caſas pro 
amico. 
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37. A judge 
may be de- 
clined, 1. on 
account o 
capital enmi- 
ty. 2. Si fo- 
vet conſimi- 
lem cauſam. 
3. If he has 
an intereſt in 
the cauſe. 
The fines and 
ſentence-mo- 
ney not 
deemed ſuch; 
both are now 


taken away. 


38. How far 
near relation 
a ground of 
declinature ; 
what if the 


judge 1s e- 
hes f related 
to both par- 
ties, 


he is declinable in law, he ough 


39. The pu- | 


niſhment of 
judges giving 
unjuſt ſen- 
tences, or re- 
ceivi 


bribes, 
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Tux grounds for declining a judge, (otherwiſe competent) in parti- 
cular cafes, are various. 1. ff he have capital enmity againſt the par- 
ty; which muſt be qualified and proved from facts and circumſtances 
importing it*. 2. If the judge have a cauſe of his own depending, 
which muſt be decided by the ſame rule with that wherein he is de- 
clined; or, as lawiers ſpeak, Si fovet cunſimilem cauſam * + for it is 
preſumable that favour to his own cauſe will move him to determine 
the ſame way in the other, as he wiſhes may be done in his own. 3. If 
he has an intereſt in the cauſe, or is to be gainer or loſer by the iſſue 
of it. But tho', in criminal caſes, before inferior judges, a ſhare of 
the fines and forfeitures went formerly to the behoof of the judges ; 


as likewiſe they received ſentence- money in civil caſes, yet that was 
no ſufficient cauſe for declining them; becauſe they enjoyed that be- 
nefit in the right of the public; and if they malverſed in the execu- 


tion of their office, they were anſwerable for it in manner after- men- 
tioned. But, leſt a ſhare of the fines going to the uſe of the judges 
in criminal caſes, and ſentence-money in civil, ſhould influence their 
determination, they are juſtly deprived of both, by the late act, as 
was obſerved formerly ©. V 


Athly, NAR relation of the judge to any of the parties is ſuffiei- 
ent ground for the other to decline him. Our ſtatute 5 
no judge ſhall ſit or vote in cauſes, where eithet of the parties is fa- 
ther or fon, brother or ſiſter to him, whether by conſanguinity or af- 
fmĩty, or uncle or nephew . But this laſt extends not to relation by 
affinity. If the judge is equally related to both parties, the relation 


2 L. 9. ff. de 
liber. cauſa. 


P. 1555. 

e. 39. 

d Cap. 18. 
extra de ju- 
dic. 


© 20 Geo. II. 
B. 3. tit, laſt, 


provides, That | 


4 p. 1681. 
C. 13. 


is no ground of ſuſpicion againſt him, and yet the prohibition in the 


ftatute, being peremptory, would take place. In other countries, re- 
fool in the ſtatute, is ſufficient to ſet the judge a- 
fide, or to decline him*. But with us it is left to the judges themſelves, 


moter relation than t 


in ſuch caſe, whether they ſhall decline fitting or not. But where 
aw, | t, of himſelf, to forbear judging in 
the cauſe; unlefs the party, either expreſsly or tacitely, by compear- 


ing and not proponing a declinature, wave it. And for this reaſon, a 
decree in abſence, holding a defender as confeſt, given by a judge, 


clineable on account of relation, is void f. 


Ir judges give unjuſt ſentences Wilfully and Fraudulently, (which 
is preſumed where they are very groſs) or by partial counſel, they 
muſt indemnify the parties thereby grieved, incur infamy, and are 
ſubject to an arbitrary puniſhment ; and, if they take bribes, to con- 
fiſcation of all their moveables, beſides infamy and deprivation . 
Tho' the ſtatute laſt referred to concerns only the lords of ſeffion, 
yet it may be applied to all judges, by a parity of reaſon. Taking 
of bribes or gifts, which, as the divine lawgiver dictates to judges k, 
Blinds the eyes of the wiſe, is underſtood when judges, either by them- 
felves, their wives, children or ſervants, -receive money, or other 
valuable thing, without an adequate conſideration, from parties hav- 
ing cauſes depending before them. And indeed corruption in judges 


e Voet. de 
jud. 9 46. 


f Dalr. June 
21. 1699. 
Preſton, 


*P. 1469. 
c. 26. 

P. 1540. 

c. 104. 

P. 1597. 

c. 93. 

h Exod. xxiii. 
8. Deut. xvi. 
19. 


cannot be ſufficiently checked, being deſtructive to the adminiſtration 


of jaftice, and would make our lives, liberties and eſtates, precarious 


and venal. 


Bur 
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* Inſt, princ. 


de oblig. quæ 


quaſi ex de- 
lictu, &c. 

b Groenw. de 
leg. abrog. 
15 tit. int. 
<P, 1469. 
c. 26. 


d 2 stat. Rob. 
I. c. 30. 

© Quon, at- 
tach. c. 101. 


f Tit. cod. ut 


omnes judi- 
ces, &c. 


EP. 1540. 
c. 104. 


n P. 1593. 
c. 177. 


17 Annz, 
C. 21. 


k P. 1537. 
3 | 


IB, 1. tit. 4. 


828. 


arbitrary puniſhment beſides 2. 


Trr. II. 
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Bur, as all men are liable to errors and miſtakes; therefore, leaſt 


the office of a judge ſhould be enſnaring, if a judge paſs wrong or 
erroneous ſentences, thro' unſkilfulneſs, or by miſtake, he is not 
ſubject to any damage, pains or penalties; and the party can only 
be redreſſed, by getting the interlocutors, judgments or decrees va- 
ried or reviewed by the proper courts, In ſuch caſe, by the civil 
law, the judge was liable to the party in damage, Litem ſuam fe- 
cit, and was farther cenſurable, as the ſuperior judge ſhould find 
juit*; but this regulation is juſtly everywhere aboliſhed. However, 
a groundleſs and obſtinate delay or refuſal to do juſtice, is puniſhable, 


according to the preſcription of our law, by ſubjecting the judge to 


the party's expences, and other arbitrary puniſhment, that being the 
ſame with wilful and real injuſtice . By our antient law, if a judge, 
by 3 or malice, delayed a cauſe depending before him, he 
forfeited his office, incurred eſcheat of moveables, and his life was 
in the king's will. And likewiſe, of old, judges behoved to remain, 
after they were exauctorated, 40 days in the place where they had 


officiated, that all perſons might have opportunity to enter complaints 
againſt them ©; which is conform to the preſcription in the civil law f, 


As judges, when they do wrong, are juſtly cenſurable by the law, 
ſo their perſons, characters, and dignity of their office, in caſe they 
execute it faithfully, ought to be ſecured, and deemed in a manner 
Sacred. Therefore, it is provided, That, if any perſon groundleſsly 
complain of judges, as to the adminiſtration of their office, he is li- 
able to the ſame puniſhment that the judge would have ſuſtained, if 
the charge againſt him had been well founded, and ſhall incu 


r an 


AND for ſecurity of the judge's perſon, and preſervation of the 


dignity and good order of courts, it is ee That whoever kills, 


ſtrikes or hurts any judge ſitting in judgment, he is liable to the pain 
ſion-houſe, while the lords are fitting, or in the outer-houſe the time 
foreſaid, he is ſubje& to the pain of death: and whoever ſtrikes or 
hurts any perſon, before an inferior judge ſitting in judgment, he is 


liable to the fine of 100 J. to be employed at the diſcretion of the judge 


offended b. | 


AND, by the late Britiſh ſtatute, it is provided, That if any per- 
ſon ſhall ſlay any of the lords of ſeſſion, or juſticiary, ſitting in judg- 
ment, in the exerciſe of their office, the doing thereof ſhall be ad- 
judged high treaſon, tho' other ſtatutory treaſons are thereby reſtrict- 


ed to the pains of death. Such as miſrepreſent or accuſe any of the 


lords of ſeſſion unjuſtly may be puniſhed arbitrarily, by way of ac- 
tion ; but ſuch as only diſhonour, or lightly (that is, verbally injure) 
them, are to be puniſhed by the lords themſelves, who may End ſuch 
to priſon, till they make ſatisfaction, at the arbitrement of the lords *. 
I have ſpoken a little in another place of judges malverſing in their 
office, or giving wrong judgment thro' unſkiltulneſs !. 


Vor. II. 6 F- Obſerva- 


imprudence, 
give wrong 
judgment, or 


40. What if 
a judge, thro" 


wilfully de- 
lay juſtice, 


4 1. The pe; 
nalty of 
groundleſs 
complaints 
againſt judg- 
es, or of in- 
vading or 
killing them 
in the exer- 
ciſe of their 
office, or in- 
juring others 
while the 
judges ſit. 


of death: and who ſtrikes or Kills any perſon, within the inner ſeſ— 


2. The pu- 
ale Pe 
killing or in- 
juring any 
of the lords 
of ſeſſion or 


juſticiary * 
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1. The caſe of 
a judge hav- 
ing an inte- 
reſt in the 
cauſe; or of 
his taking 
bribes, 


2. Judges 
muſt do right, 
notwith-⸗ 
ſtanding any 
command 
from the 
king: if they 
deny right, 


Are aniwer- 


able to the 
king,in body, 
lands and 
goods. 

3. The pe- 
nalties of 
committing 
offences in 


the courts of 
Weſtwinſter- 


hall, while 
the judges 
are ſitting. 


4. All offi- 
ces of juſtice 
were of old 


for life. The 


judges in 
Weſtminſter- 
hall hold 
their oſſices 
for life; the 
caſe of re- 
flections up- 
on them. 


. What if an 
officer acts 
contrary to 
the nature 
and duty of 
his office; 
how muſt he 
be divelted. 


6. Offices of 
inheritance 
implyapower 
of acting by a 


deputy, but 


judicial offi- 
ces do not. 
The princi- 
pal is anſwer- 
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Obſervations on the Law of England, in relation to the Premiſes. 
TT is a rule in the law of England, That where the judge has an 


intereſt in the cauſe, neither he nor his deputies can determine there- 


in, or fit in court thereon *. If a judge of record takes bribes, and 
be convicted thereof, he ſhall loſe his office, and be fined and impri- 
ſoned . | | | 


Dives ſtatutes in England © ordain, That all Judges and juſtices, 
tho' command ſhall be made by the king's ſeal to diſturb or delay 
common right, ſhall proceed to do right notwithſtanding ; and, if 
they deny a party his right, or be found in default, they ſhall be an- 
ſwerable to the king, in body, lands and goods. They ought not to 
expreſs their opinions before-hand, but only give it in cauſes before 
them in due courſe ; nor give judgment againſt law, tho' both par- 
ties ſhould agree in deſiring it“. FD 


Ir one draw a weapon upon any of the judges of the courts of 


Weſtminſter, fitting, tho' he does not ſtrike, he ſhall loſe his right- 


hand, and be. impriſoned for life, and his lands ſhall be ſeized b 


the king, during ſuch offender's life. And if, in court, one ſhall 


ſtrike a juror or other perſon, with his hand or weapon, he ſhall 
undergo the ſame puniſhment ; but an aſſault, without ſtriking, is 
not puniſhable in tat manner ©, And the like holds in the caſe of 
the juſtices of aſſize, or Oyer and Terminer f, 


IT is faid, That in England, at common law, all officers of juſtice 
had eſtates for life in their reſpective offices; and, in this reſpe&, the 
wiſdom and policy of the law was very great, for it was an encou- 
ragement to the faithful execution of their duty. -However, the 


judges of the ſeveral courts atWeſtminſter held afterwards their places 


Durante beneplacito; but thereafter by ſtatute, and at preſent they 


hold the fame, Quamdiu ſe bene geſſerint, viz. for their life, and good 


behaviour s. They muſt hold their courts in their proper perſon, and 
cannot act by deputies*. For protection of thoſe judges againſt a- 


buſes, all ſcandalous reflections upon them are holden to fall within 
the ſtatutes of Scandalum magnatum i. 


Ir an officer acts contrary to the nature and duty of his office, or 


if he refuſe to act at all, the office is forfeited : but where one, that 


holds his office by patent, commits a forfeiture, he cannot regularly 
be turned out without a judgment, on a Scire facias, nor can he be ſaid 


to be completely diveſted without a writ of diſcharge ; for his right 


appearing of record, the ſame muſt be defeated by matter of as high 


a nature *. 


SOME offices, in their nature, imply a power or right of execut- 
ing them by deputies, as offices of inheritance, or ſuch as require 
only a ſuperintendency : but otherwiſe, a judicial officer cannot make 
a deputy, unleſs there is a clauſe in his patent to enable him; becauſe 
his own judgment is relied on. Where a deputy may be lawfully 
appointed, the rule is, Reſpongeat ſuperior, and therefore all officers 

regularly 
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regularly ſhall anſwer for their deputies, in the ſame manner, as if 
the acts were done by themſelves, except in crimes *. 


As all wilful breaches of the duty of an office infer forfeiture of 
it, ſo there can be no doubt, but officers of juſtice are puniſhable at 
common law, for corruption and oppreſſive proceedings, according 
to the nature and heinouſneſs of the offence. And it is ſaid, Briber 
in a judge, in relation to a cauſe depending before him, was looked 
upon as an offence of ſo heinous a nature, that it was puniſhed as 


high treaſon, before the ſtatute limiting the caſes of treaſon to thoſe 
mentioned in the act bb. | 


Tur moſt general diviſion of courts in England, is into ſuch as are 
of Record or not; thoſe of record are again divided into ſuch as are 
Supreme, Superior or Inferior. The ſupreme court, is the high court 
of parliament, and particularly the houſe of peers, over all Britain e. 
Superior courts of record, are again thoſe that are more principal, or 
thoſe leſs - principal. The more principal, are the courts in Weſt- 
minſter-hall; the leſs principal, are either by cuſtom, as thoſe holden 
by commiſſion of goal-delivery, Oyer and Terminer, &c. or by char- 
ter, as the courts of the counties Palatine ; or by virtue of acts of 
parliament and the king's commiſſion ©. Inferior courts of record, 


| ordinarily ſo called, are corporation-courts, courts leet and the ſhe- 


riff's Torn, &c. 


CovuRrTs not of record, are the courts- baron, county-courts, hun- 
dred-courts, Sc. Alſo the admiralty and eccleſiaſtical courts are 
not courts of record, but derive their authority however from the 
crown. A court that is not of record, cannot regularly impoſe any 
fine upon an offender, nor award a Capias againſt him! 


Evxky court of record has, incident to it, not only power to im- 
poſe reaſonable fines on offenders, formally convicted, but alſo on 


ſuch as ſhall be guilty of any contempt in the face of the court. They 


have power of protecting, not only the parties themſelves, but likewiſe 
all witneſſes, Endo et redeundo,viz. in coming to court, and returning 
from it, upon emitting their depoſitions, in a ſuit there depending ; 
for it would be unreaſonable, that one ſhould be moleſted, when he 
is giving obedience to the proceſs of the court, which obliges him 


TowaRDs the latter end of the Norman period, the court of the 
high juſticiar of England was divided into four diſtinct courts, v2. 
the Court of Chancery, King's Bench, Common Pleas and Exche- 
quer, as they are at this day in Weſtminſter-hall. As the court of 
the high juſticiar had a ſupreme juriſdiction in criminal matters, as 


well as civil, the court of king's bench retained the greateſt ſimili- 


tude with that antient great court. It hath always had a ſuperior o- 
ring juriſdiction in all criminal matters, and in ſome particular ci- 
vil caſes ; but it cannot determine in a mere real action v. 


Tux court of common pleas was eſtabliſhed for the determination 
of pleas merely civil, and was at firſt ambulatory, and removed with 


the 


able for the 
actings of his 


deputy. 


7. Judges 
are puniſh- 
able for wil- 
ful breaches 
of their duty 
at common 
law ; and 
bribery in 
them was ad- 


Judged trea- 
' ſon of old. 


8. Courts 
are cither of 
record or 
not: the firſt 
are either ſu- 
preme, viz. 
the houſe of 
lords; ſupe- 
rior, as the 
courts in 
Weſtminſter- 
hall, &c. or 
inferior, as 
courts leet * 
and the ſhe- 
rift's torn, 


9. Courts not 


of record; 
they cannot 
impoſe a 
ſine, or award 
a Capias. 


10. Every 
court of re- 
cord may 
impoſe a ſine 
upon offen- 
ders. They 
have power 
to protect 
parties and 
wicneſles. 


11. The 
court of the 
high juſticiar 
divided into 
the tour 
courts of 
Weltminſter- 
hall. The 
court of 
king's bench; 
its juriſdicti- 
on. 


12. The 
court of com- 
mon pleas 


— — —łv— — — 


— - - 

— — _ 
— * — 3 
— . N 
» ED eee —ö— - 
— — ws re ne I I Ir In or nn omar ere 

— — — — 
— — — — — 


484 An Inſtitute of the Laws of ScorrAxp. Book IV. 


has juriſdic- the king wherever he went; but thereafter it was ordained to be 5 
nuboon in ien holden in à certain fixed place, by the great charter, Cmmunia pla- 
5 merely civil; r , a k 
it is the lock cita non ſequantur (ſays the king) curiam noftram, ſed teneantur in ali- 
oy key of uo certo loco * This court is the lock and key of the common law Cap. 11. 
law, an common pleas; for herein are real actions, whereupon fines and 
recoveries do paſs, as alſo, all other real actions by original writs; and 
that beſides common pleas, mixed and perſonal, in divers of which 


the king's bench hath a concurrent juriſdiction with this court. 
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As to the court of exchequer in England, that court with us is 
modelled after the ſame; and I ſhall diſcourſe of it hereafter; and 
ſhall likewiſe take notice of the high court of chancery. 
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of record ne proſecutions whatſoever, on account of any error in their judgment, 


proſecutions, as to any thing done by them openly, in all cauſes, as judges : for 


on account the authority of a government cannot be maintained, unleſs the great- 85 4 
ol any error 


in their judg- Eſt credit be given to thoſe who are ſo highly intruſted with the ad- ; 


ment, as to miniſtration of public juſtice ©, 
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1. Advocates IHE great deſign of juriſdiction and judges is, that juſtice may 
. bre. 1 - be adminiſtred to parties, in relation to the differences between 
fary members them; and therefore, to conſtitute a judicial litigation, called an Ac- 
of court. tion, there is neceſſary a judge; and the parties, via. a purſuer and 
=” defender, who are for moſt part repreſented by their Advocates or 
Proctors; wherefore thoſe come next to be conſidered. They are + 

moſt neceſſary members of court, in order to the due adminiſtrati- —_— 

on of juſtice, that perſons, who make it their buſineſs and profeſſion = 

to practiſe in the Le may ſtate caſes, and lay cauſes before the S 

Judges, in a proper light, for a deciſion. I ſhall firſt ſpeak of law- . | b-- 

ters and advocates ; and next touch upon proctors that appear before "i 

inferior courts, and are adyocates of a lower rank. A — 
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2. Alawier; A LAw IE, is © one that profeſſes knowledge of the law ;” and fo 
N ke the character belongs not only to advocates, but likewiſe extends to 
and profeſ- Judges, clerks and profeſſors, or teachers of the law; but it is ordi- 
ors a Trot R narly underſtood with us of Advocates, who plead and practiſe in the 
ts law, by public authority, before the lords of ſeſſion, and other ſu- 
derſtood of perior Courts of juſtice, | 24k 
advocates. | 
3. How far ALL parties were of old allowed, with the Romans, to plead their 
people may, own cauſes; and even women were not debarred in ſuch caſe®*: and, *L. 1. 2. 3. 
ery wg with us, people may employ lawiers in their cauſes, or not, as they ff. depoſtal. 
own cauſes, pleaſe ®; but, for moſt part, it is not adviſable for perſons to plead P. 1537- 
ps their own cauſes. Ignorance, and want of experience in law-affairs, © **' 
WG. would lead many into errors and miſtakes, to their own prejudice : 
| and even the ableſt lawiers do not generally truſt themſelves in'plead- 
11 | ing their own cauſes, but commit them to others of their fraternity. 
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1 | | Anxiety is apt toinfluence perſons too much, on ſuch occaſions, in 
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© 1 Cor. ix. 


13. 14. 


4p. I. 1. C5. 
de ext. cog- 
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fL. 5. I. ult. 
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their own concerns; whereas, a diſintereſted advocate repreſents his 


clients without their paſſions. 


ApyocaTss, in the times of the old commonwealth of Rome, 
were ſuch as took others under their protection, who were called 


their Clients, and they their Patrons ; thoſe generally, by the preg- 


nancy of their parts, or advantage of their high birth, expected to 
be raiſed to the eminent poſts in the government, by the aſſiſtance 
chiefly of their clients. Hence, ambition was their motive, and glo- 
ry, and preferment their reward. They did not receive in thoſe 
days any honoraries or fees; yea, when ſuch practice was beginning 
to obtain, the Cincian law was made, expreſsly prohibiting it, Ne 


quis (ſays the law) ob cauſam orandam donum munufve accipiat *%, But 


thereafter, under the emperors, when preferments came not by the 


intereſt of the 


their ſervice ®; and, ſince Thoſe who ſerve at the altar are intitled to 
live by the altar*,. there is no reaſon, why thoſe who ſerve at the bar 


ſhould not live by the bar. At the ſame time, tho' action be com- 


petent for ſuch gratification, advocates, who regard their character, 
abhor ſuch judicial claims, and keep in their mind the notable ſay- 
ing of Ulpian, upon the like occaſion, Quædam etf; honeſte accipiantun, 
inhoneſte tamen petuntur . Purſuant to the above original, advocates are 
ſtill called Patroni cauſarum; becauſe they ſupport and maintain their 
clients in the cauſes which they undertake for them. 


By the cuſtom of the Romans in the imperial ſtate, perſons, with- 
out being licenſed by public authority, might act the part of advo- 
cates in pleading for others; but, at the ſame time, people of certain 
characters were excluded. Women were antiently allowed : but, 
on occaſion of the petulancy of one Affrania, in her pleading, the 
whole ſex was laid under a difability ; and indeed ſuch function did 


not well ſuit the modeſty of the ſex. Perſons infamous were like- 
wiſe debarred, leſt r, Nalin of the court ſhould be ſtained. A- 


gain, minors under the age of 17 were diſabled to exerciſe the of- 


fice, but above that age they might, which was occaſioned by Ner- 
va a great lawier, his being ſaid to have practiſed in the law at that 
age ©, 
litis, a compact for a proportion of the ſubject in ſuit, were juſtly 
diſabled to continue in the office. And, when the empire became 


Chriſtian, all who were not of the Chriſtian faith, as eſtabliſhed in 
the empire, were excluded from the barf. By the later conſtituti- 


ons of the emperors, advocates were admitted to the office by the 


judges of the reſpective courts, before whom they were to practiſe, 


and none other had the privilege 8. 


IT does not appear, that of old we had any advocates licenſed by 
public authority ; but, on the inſtitution of the college of juſtice, a 
certain number of advocates were to be admitted by the lords of ſef- 
ſion, to procure or plead in all cauſes. They were called General Pro- 
Curators, and were to be men of beſt fame, knowledge and experi- 
ence". And the law ſtill continues. the ſame, with certain prelimina- 
ries, in order to their admiſſion, that none but perſons well qualified 


for that important office may be received into it. And, in order there- 
to, 
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ople, advocates were allowed to be rewarded for 
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to, they are admitted by the court of ſeſſion, after undergoing a trial 


upon the whole body of the civil law ; and, by the late regulation, 
upon the Scots law likewiſe *, before certain adyocates, yearly ap- 
pointed examinators of intrants or candidates for the law, by the fa- 
culty of advocates. And thereafter they are ſubjected to a public trial, 
by defending Theſes upon a certain title in the civil law, aſſigned 
them by the Dean of faculty; and before their admiſſion make a ſpeech 
to the lords upon ſome law in that title, and take the oath de fideli, 
viz. for the faithful performance of the office, and oaths to the go- 
vernment, | 


THro' advocates are admitted only by the lords of ſeſſion, yet they 
have a privilege to plead and practiſe before all courts in Scotland, 
and likewiſe before the houſe of peers. There is no diſtinction a- 
mong them, but ſuch as their merit and reputation makes, with an 
exception as to the king's advocate, as after-mentioned. They make 
no ſcruple to appear, upon occaſions, before the high court of ad- 
miralty, and commiſſars of Edinburgh, thoſe being, in ſome ſenſe, 
ſuperior courts; but think it derogatory to plead before inferior courts, 
except in important caſes, or upon extraordinary occaſions, 


Tux faculty of advocates is The whole ſociety of them, conſidered 
as a corporation. They have a Dean annually elected, that preſides 
in their meetings; and Treaſurer and other officers of their own num- 
ber. There is a common ſtock belonging to the faculty, employed 
for the benefit of their library, and towards the ſupport of their de- 
cayed members, their widows or children, who want ſubſiſtence. 
An ordinary meeting of this body muſt conſiſt of 25 members; but 
in the anniverſary meeting, where they elect the dean and other of- 
ficers, or in diſpoſal of any of their ſtock, there muſt at leaſt be 45 
preſent. As the dean preſides, he ſigns the acts of the faculty. 


Nor only good natural endowments, a liberal education, and a 
knowledge of the law of this country, and of the ſtile and forms of 
ſecurities, are neceſſary to accompliſh an advocate; but likewiſe a 
competent theory of the civil law, which is in effe& a tranſcript of 
the law of nature and nations, is requiſite to complete his character; 
eſpecially, ſince our law is, in a great meaſure, Sande on the civil 
law. And, for that reaſon, the wiſdom of our law ſubjected candi- 
dates for the law to a trial on that law, in order to their admiſſion, 
An advocate ought to be capable to conſult and adviſe his clients 
caſes, to plead their cauſes, and draw their informations, or other 
writings neceſſary, to put them in a clear light before the judges. 
This he ought to do, rather with the ſtrength of argument, — 
colouring of eloquence, ſince he addreſſes himſelf to a bench of 
learned judges, who can only be convinced by the preſcript of the law 
and force of ſolid reaſoning ; and not to a popular aſſembly, which 


is influenced by working upon their imaginations and paſſions; as was 


the caſe of the celebrated orators in antient Athens and Old Rome, 
in the times of thoſe flouriſhing commonwealths. At the ſame time, 
he may ule art to elude the artifice and cavils of his adverſary, Nec 
videbitur dolo fecifſe qui fraudem excluſerit, according to the dictate of 
the eminent Papinianꝰ. But he muſt by all means abſtain from ad- 
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vancing untruths, calumnies, or reflections. However, he is bound 
to lay open facts that influence the cauſe, tho tending to the preju- 
dice of the character of the other party or third perſons; but this 


ought to be done with all candour and ingenuity, and with as little 


air of reproach as poſſible. Exceſſes in that ex are not only de- 
rogatory to one's character, but likewiſe cenſurable as an indignity to 
the court, and often prejudicial to the cauſe in ſupport of which 


they are advanced. 


4 L. 14. e. 
de advocatis 
diver. judic. 


» P. 1707. 
. 
Geo. II. 

c Inf. tit. 14. 


JL. 14. 81. 
c. de judic. 
P. 1429. 

e. 125. 


Act of ſed. 


Jan. 13. 
1692. 


f Dalr. Nov. 
22. 1716. 
Hume. 


Tux office of an advocate was always eſteemed moſt honourable 
among the Romans *, and is at this day moſt worthy, and much e- 
ſteemed among all civilized nations, and particularly our own. The 
eldeſt ſons of peers have practiſed as advocates, without diſparage- 
ment to their character. The benches of the ſuperior courts are 
ſupplied from the advocates, but they muſt have ſerved five years be- 
fore they can be preſented by the king in order to their admiſſion: and 
by the late regulations, all ſheriffſhips muſt be provided with ſhe- 
riff-deputes that are advocates of three years ſtanding at leaſt >, as 


ſhall be fully ſet forth when I treat of ſheriff-courts e. 


By the civil law, and our antient ſtatute, advocates gave their oath 
of calumny, before pleading, in every cauſe*; but, by our preſent 
cuſtom, the oath which the advocates make at their admiſſion, for 
the faithful adminiſtration of the office, is generally underſtood to 
be a ſufficient check upon them not to undertake cauſes which they 


think calumnious or unjuſt. Therefore the oath of calumny is only 


given at the deſire of the other party, and may be demanded upon 
allegations made in any ſtate of the proceſs. It imports, That the par- 
ty, againſt whom they are offered to be proved, knows they are true, 
and that therefore it is needleſs to put the other to the expence and 
delay of a proof; or That the proponer, who infiſts upon them, knows 
they are not true; ſo that it is dilatorious and calumnious in him to 
propone and inſiſt upon them. A party is not bound to give his oath 
of calumny on his own recent fa&, ſince, upon the matter, the ſame 
reſolves in an oath of verity © It may be exacted, either from the 
advocate or the party. By the foreſaid old ſtatute, an advocate, in 
giving an oath of calumny, is ſaid to ſwear In the foul of his client, 
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10. The office 
of an advo- 
cate honour- 
able ; the 
benches of 
the ſuperior 
courts ſup- 
plied from 
them, and 
ſheriffſhips 
likewiſe; a 
new regulati- 


on upon that 


account. 


11. The oath 
of calumny, 
when given 
of old, and 
by the preſent 
uſage. 


7. e. as I take it, That he believes his cauſe is juſt, and that the client 


does not calumniouſly inſiſt in affirming or denying the matter of fact 


in iſſue. It cannot be required of a purſuer of a reduction and impro- 


bation, before the production is fatished f, the deſign of ſuch action, 
till then, being to force the production; but when the reaſons of 
reduCtion are infiſted in, this oath may regularly be put to the pur- 
ſuer, Whether he has juſt ground to make the allegation ; or to the 
defender, Whether he has reaſon to deny the fame. 


AN advocate applied to for advice ought to fit, in a manner, as judge 
upon the cauſe, and give his opinion with all imaginable impartality : 
and where it happens to be againſt the client, who, notwithſtand- 
ing, inſiſts to have the matter tried, the advocate may undertake the 
cauſe with a good conſcience; for he may be miſtaken, as none of 
us can pretend to infallibility, and the judges may ditter in opinion 
from him : and how oft do we ſee advocates of the greateſt * 

diſ- 


vocate's du- 
ty, on his be- 
ing conſult- 
ed, and in 
conducting 
himſelf there; 
after. The 
oath of ca- 
lumny con- 
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cerns matters diſappointed in the event of cauſes? Tho an advocate ought to plead 


ode only. his client's cauſes to the utmoſt of his power, in point of law, yet he 
e ought not caſe 
3 


to delay Ought not to miſlead the judges in point of fact; for, in ſuc 
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cauſes, he is guilty of the injuſtice done by the judges, who are thereby in- 


veigled againſt the right of the cauſe. And this leads me to obſerve, 
That the oath of calumny properly concerns matters of fact only ; 
for, as to points of law, whatever opinion an advocate may have of 
the ſame, he muſt ingenuouſly plead what occurs to him in ſupport 
of his client's cauſe, leaving to the judges the import of his plead- 
ing; ſince no advocate is ſo ſelf-ſufficient as abſolutely to rely on his 
own ſentiments, in doubtful matters of law ; and the judges frequent- 
ly differ from the judgment of the moſt eminent lawiers. It is im- 
plied in the nature of the office, and indeed in the oath given by the 
advocates at their entry, That they ſhall not prolong a ſuit if it is in 
their power to ſhorten it to the advantage of the client; nor indeed 
Calumniouſly to delay the other party. 


13. An advo- TIF, during the dependence of a cauſe, an advocate diſcovers That 
cate 5 70 it is unjuſt or calumnious, he ought to deſert it, in conſequence of 
8 his oath at his admiſſion, and in point of conſcience and juſtice to his 
he finds it character; but then he can by no means engage with the other par- 
calumnions, ty, ſince he has got the ſecrets of the client, whom he is bound to 
ſuperveening forſake, communicated to him. But if, by ſuperveening relation, 
relation to one is obliged, by the duty of his office, to ſupport the contrary fide, 
— he may, by the rules of the civil law. For inſtance, one that had 
him to it, ſerved as advocate againſt the father, happens, pending the ſuit, to 
e cannor. become tutor or curator to the ſon, he may ſerve his pupil in the 
others ige. fame cauſe againſt his former client *. But it would ſeem more ho- 

nourable and decent that, in ſuch caſe, the pupil's cauſe ſhould 

be committed to an indifferent advocate, and that the tutor or cura- 

tor withdraw from ſerving on the other fide, and not concern him- 


{elf in the cauſe. 


14. Advocates ADVOCATES ought not to follow ſordid gain; but, both by the 
ought not to Civil law and ours, fees, or honoraries, are due to them for their 
” Jer ſervice. As theſe were taxed by the civil law, ſo they were by our 
intitled to regulations 1672; but now parties are at liberty to reward advocates 
2 nga as they can afford it, and as the cauſe requires. Sometimes it hap- 
ought theyto PENS that, after a lawier is conſulted, he has not occaſion to compear 
be returned, for the client, the cauſe perhaps being compounded ; but tho' the 
bv 13 ſervice is not performed, he is not bound to return the honorary, 
performed, Unleſs that happened thro' his fault“. An advocate's heirs, by 
the civil law, are not liable to reſtore the fee, tho' he dies before 
ſerving in the cauſe, ſince the failure happened thro accident“. But, 
in ſuch caſe, if the adyocate was fee'd, in order to draw an informa- 
tion, or other writing in relation thereto, and dies before it is per- 
formed, the fee is what the law terms Cauſa data et non ſecuta ; the 
onerous conſideration for which it is given is not performed, and 


therefore it would ſeem that the ſame ought to be reſtored. 


15. The caſe THERE are ſome cauſes, both civil and criminal, ſo odious, or ſome 

or e perſons of ſuch abject character, that an advocate may think it a diſ- 
n 0 . = 

tic court to honour to appear in ſuch cauſes, or for ſuch clients, unleſs he is en- 
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joined by the court. But a recommendation of that kind does not hin- 
der the lawier from being intitled to his honorary, when the party is 


489 


in condition to give it; the deſign, in ſuch caſe, not being, that the 
advocate ſhall ſerve gratis, but only that his reputation ſhould not 
ſuffer by employing his ſervice in ſuch a cauſe. 


Wur the party is found liable in expences of ſuit to the other, 
an advocate may ſtate his fees againſt ſuch party, even in his own 


cauſe; or where he ſerves a client having the benefit of a gratis war- 


2p. 1444. 
c. 45. 


L. 1. C4. ff. 
de poſtulando 
I. 7. c. de ad- 
voc. diverſi 
judic. 

P. 1537. 


c. 64. 
P. 15 87. c. 91. 


4D. act 91. 


211 H. VII. 
„ HO & - 
VIIL e. 18. 


rant; or otherwiſe without receiving fees, there being no reaſon, that 
the other party who is found to be calumnious, or a litigious party, 


ſhould have advantage from theſe circumſtances ; and, in the caſe of 


advocates for the poor, it is particularly ſo provided by an old a&*. 
At the ſame time, an advocate ought not to be mercenary, nor take 


more or higher fees than the cauſe requires, or is ſuitable to the con- 
dition of the parties. 


AMoNG the Romans, the judges might compel advocates to plead 
for parties whom they inclined to refuſe, and were bound to take 
care, that all the moſt eminent lawiers ſhould not be on one fide of 
the cauſe, but proportion them equallyb. We have no ſuch regula- 
tion. Parties may chooſe what lawiers they pleaſe, that are willing to 
accept their buſineſs : but advocates may be compelled, by our law, 


to plead for parties, or undertake their cauſe, whether in civil or cri- 
minal matters, unleſs they have a reaſonable excuſe *. And all per- 
ſons under proſecution for crimes are intitled to have advocates to de- 


fend them; and if they can get none, by their own intereſt, the court 
muſt appoint advocates for them, tho ſtanding indicted of the moſt 


attrocious crimes ; and the reaſon aſſigned in the ſtatute is, That the 
ſuit of the accuſer may not be taken pro confeſſo*, N 


ADvocaTets are yearly named by the faculty, at their anniverſary 


meeting, to ſerve the poor, that are admitted to the benefit of a gra- 


tis warrant by the lords of ſeſſion. This is obtained on a petition 
from the party, and a previous inquiry into his circumſtances, certi- 
fied by the church- ſeſſion or juſtices of peace; and probability of the 
cauſe reported to the lords by an advocate and writer for the poor, 


to whom the petition is remitted to conſider the ſame, and give their 


judgment thereon. 


Ir is provided by ſtatutes in England e, That the court ſhall grant 


the privilege to plaintiffs to ſue in forma pauperis, which is obtained 
upon a petition preſented by the party, with a council's hand to it, 
certifying the judge, that he conceives the petitioner has good cauſe 
of action: and the party muſt make oath, that he is not worth 5 J. 
beſides the ſubje& in queſtion. If he does not go on in his ſuit, but 
vexes his adverſary, the court will diſpauper him; if he is non-ſuited, 


the court will tax the coſts, and he has his election, either to pay 


them, or be whipt; till either of which be done, he is not allowed to 


proceed in another action for the ſame cauſe. If he prevails, he is 


intitled to coſts, but only to pauper-coſts, ſuch as he ſwears he has 
paid, or is to pay. But no previous agreement with counſellors or at- 


torney, touching their fees, is allowed; and, if he give any fee or 
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20. One can- 
not ſue in for- 
ma pauperis 
for flander - 
ous words. 


21. How far 
defendants 
intitled to 

plead in for- 


ma pauperis. 


22. May an 
advocate 
make a pac- 
tion with a 
client to ſerve 
him gratis in 
the mean 
time, but 
that, in the 
event of the 
cauſe won, 
the advocate 
ſhall have the 
ordinary 
ſees. 


23. A paction 


die quota li- 


tis not law - 
ful. May an 
advocate be 
deprived that 
offends in 
that reſpect. 
The buying 
of pleas by 
members of 
court diſ- 
charged, and 
infers depri- 
vation of the 
offender, 
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reward to them, or make any contract touching the ſame, he ſhall 
be diſpaupered. And if it ſhall appear, that he hath ſold or contracted 
for the benefit of the ſuit, or any part thereof, while it depends, ſuch 
cauſe ſhall from thenceforth be totally diſmiſſed the court *. 


In an action for ſlanderous words, none is admitted to ſue in forma 


 pauperis, in diſcouragement of ſuch ſuits, which frequently proceed 


from mere humour b. 


Tu ſtatutes above referred to make no mention of defendants 
being intitled to plead in forma pauperis, and 'tis in the diſcretion of 
the court to admit them to ſuch benefit or not *, 


Tuo gratitude ſhould oblige poor people, after gaining their cauſes, 
to reward ſuitably the lawiers, and others who employed their in- 
duſtry and pains therein; yet it is not honourable for an advocate to 
make a paction with the client, in the mean time to ſerve gratis, but 
that his fees ſhall be paid in the event of winning the cauſe; for that 
would imply a mercenary diſpoſition, and too much fondneſs in ſeek- 
ing after buſineſs, which, tho' advocates ought to embrace when of- 
fered, yet to court it is unworthy a man of character. And there- 
fore, when an advocate employs his ſervice in a cauſe, for ſuch as 
are not able to undergo the ordinary expence, he ought to leave it to 
their pure generofity, when, by gaining the cauſe, they arrive at 
better circumſtances, to reward him ſuitably, as the principles of gra- 
titude ſhall move them; for a pation with a client about fees, at any 
rate, is mean and mercenary, Honęſte accipiuntur, fed inbongſte petuntur, 
as the lawier ſpeaks on the like occafion®, But, as above, in ſuch 
caſe, if the adverſe party is found liable in coſts, the advocate for the 
poor client may juſtly, and without impeachment of his honour, take 
what is allowed on that account, 

Mucu leſs ought a lawier to agree with the client For a propor- 
tion of what ſhall be recovered, in place of his fees. This pation is 
termed Pactum de quota litis, and was reprobated, and puniſhable by 
forfeiture of office, conform to the civil law, as above. Our law 
annuls ſuch execrable compact, and the court may deprive the of- 


fender for ſuch miſbehaviour, according to the foreſaid preſcription 


of the civil law; it being preſumed, that if ſuch bargains were al- 


- lowed, ſuits would be carried on with too much heat and eagerneſsf, 


This is likewiſe extended to writers; but, if the ſuit was ended be- 
fore the paction, it will be ſuſtained *; becauſe then the party was at 
full freedom, and the reaſon of the law ceaſes. Upon the ſame 
ground, advocates, and all members of the college of juſtice, or of 


other courts, are prohibited to buy things in ſuit, upon pain of depri- 


24. The pu- 
niſhment of 
lawiers mal- 
verſing in 


their office. 


What if er- 
rors eſcape 
them without 


deſign. 


vation b. I had occaſion formerly to take notice of theſe prafticesi. 


As lawiers are worthy of great praiſe and commendation, when 
they execute that honourable office faithfully, ſo, if they betray 
their client's cauſe, or fraudulently do, or omit any thing whereby 
it is loſt or prejudiced, they are not only liable to the client's damage, 
and incur diſgrace and infamy by ſuch treacherous miſbehaviour, 
but are further puniſhable, according to the degree of offence *. But 


if, 


1 Vin. (pau- 
per.) p. 259. 
1 


bBac, new 
abr. (pauper.) 
823. 


© Bac. ibld. 


4L. 1. 65. 
fl. de extra. 
cognition. 


e L. 5. c. de 
poſtul. 


fL. 1. C12. ff. 


de ext. cog- 
nit. I. 35. ff. 


de pactis. 

s Feb. 24. 
1675. Hume. 
June 23. 
1680. Ruth- 


ven. 


n P. 1594. 
c. 220. 


iB. 1. tit. 11. 
C11. tit, 18. 


$7- 


Kk L. 1. 81. 
I. 3. 2. ff. 
de prævaric. 


2 


L. 47. ff. de 
reg. jur. 


b L. fin. c. de 
error. advo- 
cat. 


e Nov. 28. 
1710. Ful- 
larton. 


9d Decem. 7. 

1676. Banna- 
tine. Dec. 11. 
1678. Grant. 


© Decem. 21. 
1675. credi- 
tors of Wam- 
frey. 


the caſe of an agent in this reſpect. 


Tir. Ill. Advocates. Prodtors. 491 


if, thro' his miſtake, the client is damnified, he has no remedy a- 
gainſt the advocate, who did his beſt, and cannot be anſwerable for 
the conſequences of his advice, which was not fraudulent *. The 
errors or miſtakes of advocates among the Romans behoved to be 
rectified in three days*; but, with us, it may be done any time before 
the decree is extracted, but not thereafter. This concerns only mi- 
ſtakes in point of fact; for, as to matters of law, the forms exclude 
a rectification after a limited time, even before extract. | 


4 
, 


Bur parties may likewiſe ſuffer prejudice in their cauſes, by the 
fault of the agent or procurator, who manages the fact of the cauſe, 
as the lawier does the law of it. Agents are liable to reimburſe the 
client all damages incurred thro their fault, or of thoſe whom they 
employ*®.. The authority or commiſſion of an agent will be preſum- 
ed, from his having his client's writings relative to the cauſe ; but, 
if they act for perſons abroad, they muſt have a written mandate or 
commiſſion. And that ſpeedy and eaſy juſtice may be-done to parties 
that conceive themſelves aggrieved 7 the management of their ad- 
vocates, or others that conduct their law-ſuits, - they are anſwerable, 
on a ſummary complaint, before the lords of ſeſſion, in all matters 


that concern the exerciſe of their reſpective offices before them. But, 


in other extraneous claims againſt them, they can only be ſued in 
the ordinary courſe of proceedings; which, in civil caſes, can on- 
ly be before the lords of ſeſſion, by the privilege common to all the 
members of the college of juſtice. | 


ApvocaTEs have, by the privilege of their gown, a preſumed 
warrant to appear for perſons within the kingdom without a writ- 
ten mandate ; but not for thoſe that are abroad in foreign parts, or 
even in England; for in matters of judicial procedure with us it is 
ſtill accounted ſuch. And if, upon compearance for one within the 
kingdom, a decree in foro is extracted, he is concluded, and cannot 


nalty of * of 
gents or pros 
curators mal- 
verſing; their 
mandate how 
preſumed. 
Advocates 
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muſt anſwer 
upon ſummas 
ry com- 
. in 
uch caley, 


26, How far 
an advocate's 
preſumed 
mandate ſup · 
ports the 
proceedings. 


thereafter diſclaim ſuch appearance made for him; becauſe the o- 


ther party has intereſt therein, and cannot be deprived of it by the 


oath of his adverſary, or advocate inſert as compearing for him, That 
he had no warrant 9, 5 


Apvocarxs are bound by their office not to reveal the ſecrets of 
their clients cauſes, nor indeed can they, as witneſſes, be bound to 
depoſe touching the ſame. But in an exhibition, or proving the te- 
nor of writings, the advocate will be obliged to depoſe, tho againſt 
his client, Upon his having ſeen the writing, and what the tenor of 
it was ; but not Concerning the exiftence or tenor of it, from what 
had been communicated to him by his client, otherwiſe than by the 


27. Are ad- 
vocates 
bound to de- 
poſe againſt 
their clients. 


ſight of the writing itſelf . An advocate may likewiſe be compelled 


to depoſe upon facts relating to the cauſe, conſiſtent with his know 
ledge, otherwiſe than by Ris client's information, for that is not to 
diſcover the ſecrets of his client committed to him ; and, if that were 
not allowed, the other party might be deprived of a neceſſary wit- 
neſs, by the adverſary's chooſing him for his advocate. The ſame is 


THUS 
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28, May a Tuus likewiſe, by the law of England, a counſellor, ſollicitor or 
counſellor | . "oy : 
oe or Attorney, ought not to be examined upon any interrogatory, touching 


attorney, be the titles, or other particulars, which they know only by informa- 
examined a- tion from the client; but, as to other matters, or even ſuch as they 


— by the had diſcovery of from the party, before they were retained by him, _ | 
law of Eng- they may be examined*. Vin. (advo- 2 
land. cates) p- 482. - 


29. The I HAVE already obſerved, that the king's advocate is ſuperior in 


king's advo- dignity to other advocates. He has his commiſſion from the king, 
Cine to ad. during pleaſure, and takes care of his majeſty's intereſt before the 
vert to the courts of ſeſſion, juſticiary and exchequer. All actions, civil or cri- 
King ic l. minal, that concern the king's intereſt, muſt be carried on With 
ſuits; canhe, Concourſe of the lord advocate, for his majeſty's intereſt ;* and in- 
withoota dictments for crimes mult be in his name, as accuſer. But the king's 


ore advocate cannot inſiſt upon the king's intereſt, for one party againſt 
for the king, another, beth deriving right from the king, without a ſpecial warrant 
eee in writing *, The negligence of the lord advocate, or other of the b Jan. 20. 
3 How king's officers, in purſuing or defending his cauſes, cannot prejudice _ 


far the ne- his majeſty's intereſt *. The ſollicitor takes care likewiſe of the king's <p. 1600. 
agree Intereſt, as aſſiſtant to the advocate. Both have the privilege of plead- . 14- 
officers can ing within the bar; at leaſt the ſollicitor formerly enjoyed it, tho now 


pre) udice the two gentlemen, joined in the commiſſion as ſollicitors, do not 
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Of 
0 Beef e uſe ſuch privilege. 
wil! 30. Procura- INFERIOR Courts have a procurator-fiſcal, who ſupplies the place = 
þ e of the king's advocate before them, in proſecutions of crimes. Proc- E 
Wal rior courts tors before inferior courts are a kind of advocates of a lower rank, 2 


ryan 

— — 

A 
— oe 


ſupply = for they plead for others, as advocates do. They have only privilege 
ce 


. practiſe before the particular courts who admit them. Their war- 


2 ee r 
— — 3 - 


| 5 cate; the rant is not preſumed, as in the caſe of advocates; but they muſt pro- 
110 power of o- duce a written mandate from the employers, or their writings con- 
ther proc- 


5 28. $0 cerning the cauſe, or make circumſtantial e which may pre- 

deferring or ſume a mandate“. They cannot refer or defer a point to the con- Pecem. 12. 
— 44 trary party's oath, without a ſpecial mandate; becauſe that is a kind 1er 5 
oath, of tranſaction concerning the client's right, which muſt depend on Hardy. Jan. 


the iſſue of ſuch oath, And I conceive, it is not in the power even 18.1712. 


So wal cot ypc 
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| 5G Inglis. 
of an advocate, to make ſuch reference, without a warrant from thñe 
client, which, tho' may be taken off by his oath, while 
the cauſe is in dependence. 
i 31. Advo- Apvocarxs are called Procurators, in all acts and decrees where 
4 cates in pro- th . d . fi . . . 0 
f 3 ey are mentioned compearing for parties. I conceive, this has its 


procurators, riſe, from their being called General Procurators of the court, in the 

— 4 article touching them in the inſtitution of the college of juſtice; but 

termed pro- tis thought they are more properly named Prolocutors in another 

locutors. ſtatute . Which character likewiſe agrees to Proctors before infe- tp. 1537. 
| rior courts, who, in ſome places, particularly in Aberdeen, aſſume 9 64 _ 


the title of Advocates. r. 587. c. 38. 


— n ApvocarxEs may be e or removed by the lords of ſeſſion, 
proctors upon juſt cauſes of malverſation, ſummarily; but otherwiſe, they can- 


— not at pleaſure be deprived of their office, or ſuſpended as to the f : 
amar. exerciſe of its, This ought likewiſe to be the rule as to proctors 9 
| | beſo 
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© Decem. 30. 
1709, John- 
ſton. 


Trt. IV. Clerks of Courts, and to the Signet. 493 
before inferior courts, with reſpe& to their being ſuſpended or de- 
prived by the Judges who admit them; and, if they are wronged in 


that reſpect, they may apply to the court of ſeſſion for redreſs, by a 
ſummary complaint. 


PAD 0; 
Clerks of Courts, and Clerks to the Signet. The Regiſters. 
SECTION I. Clerks of Courts, and to the Signet. 


LERKS who write the interlocutors and judgments, or decrees 
of courts, come next to be conſidered. Their buſineſs is fairly 

to take down the proceedings of the court in their minutes, as to 
which the ſame are probative, Nam in adtis officit et proceſſus creden- 
dum eft clerico, faith muſt be given to the clerk, as to the proceed- 


ings of the court. But, in reſpect to extraneous things, as the party's 


conſent, or the like, the extract of a decree before an inferior court, 
bearing That it was ſo done, will not be credited, unleſs it is ſet 
forth, that he ſigned his conſent, or that the judge ſubſcribed for 
him, if he could not write : however, as to one's reſtricting his li- 
bel, the clerk's affirmation of the ſame, even in the proceedings be- 
fore an inferior court, is good“. 


Tux minutes and interlocutors of a court are termed the Record 
of the Court, or the Rollment of Court; becauſe of old they were 
not wrote in books, but inrolled together in paperb. Hence the lord 
clerk-regiſter, whoſe deputes the clerks were, was termed Clericus 
Rotulbrum. Clerk, in our old law, properly denotes a clergyman ©. 
And, I conceive, it has been transferred to perſons that officiate in 
minuting the proceedings of courts, becauſe clergymen were moſtl 
employed in that buſineſs, as it was difficult, in antient times of ig- 
norance, to find others capable to exerciſe the office. This, I am 


induced to think, becauſe we ſee, that, even after the reformation, 


churchmen officiated as court-clerks, till they were prohibited by 


_ expreſs ſtatute ©; and it appears from the ſame ſtatute, that they 


were in uſe to act as notaries, who were generally employed in the 


office of clerkſhip. 


IF clerks malverſe in their office, by not fairly entring the pro- 
ceedings of the court, or otherwiſe, they are not only liable to the 
party leaſed in damage*, but likewiſe are cenſurable by the judge or 
judges of the court, according to their demerit; ſince the members of 
a court muſt be ſubject to its juriſdiction. But which, as to inferior 
courts, it would ſeem, cannot exceed ſuſpenſion for a limited time. 
For, as to deprivation, the ſame cannot be inflited, otherwiſe than 
by a ſuperior court, as the courts of ſeſſion, juſticiary or exchequer. 
But in other courts, as the ſheriff or ſtewart-court, the judges, in mz 

opinion, have no ſuch power; for that their clerks having commiſ- 


ſions from the crown, can only be removed by a proper action, be- 
fore the court of ſeſſion, for that purpoſe, 
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4. In what ALL the Clerks to the ſignet, now likewiſe termed Writers to the 
40 ite fiance Signet, are in ſome ſenſe clerks to the court of ſeſſion ; and, in the 
deemed original conſtitution of the college of juſtice, there was only one clerk 
3 to the of the ſeſſion who was choſen by turns from amongſt the clerks to 
; the ſignet, as Sir George Mackenzie informs us. At preſent, they . 1833, . 
write and ſign all bills, whether common, that paſs of courſe before 1 $enzie. 
the ordinary on the bills, as bills for ſuch ſummonſes as require them, | 
and bills of horning, &c. or others which paſs only cauſa cognita, 
upon ſummary examination of the caſe, as for ſuſpenſions or advoca- 
tions, Sc. Upon all thoſe bills, when paſt, letters or writs in the 
king's name are thereafter expedited under the ſignet, and the wri- 
ters to. the ſignet ſign them likewiſe; and hence proceeds their de- 
fignation. But other bills or petitions to the lords of ſeſſion, in pre- 
4 ſence, were originally offered to them, and their deliverances there- 


on written by their own clerk . b Ibid. c. 61. 
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A clerks Ar preſent there are ſix principal clerks of ſeſſion, who ſerve the 
2 at court of ſeſſion in the inner-houſe. They are named by the king, ex- 
amined and admitted by the lords of ſeſſion, and muſt have ſerved 

three years as advocates, or writers to the ſignet, before they can be 

admitted. Their office implies that of notaries, tho they were not 

ſuch before their admiſſion. There are likewiſe fix under-clerks who 

ſerve the ordinaries in the outer-houſe. Three officesor chambers be- 

long to the ordinary clerks of ſeſſion, and two clerks, with their un- 
der-clerks, are conjoined in each office. There is a regiſter kept in 

every one of theſe offices, for regiſtring all writings recorded in the 

books of ſeſſion by the clerks, as deputies to the lord clerk-regiſter, 


who formerly had the nomination of them e. cp, 1685, 
| e. 38. 


6. Clerks to BEsIDEs thoſe, there are two clerks to the bills, and an under- 
the bills. clerk, who preſent to the ordinary on the bills all the foreſaid bills, 
written and ſigned by the writers to the ſignet. 


5. Extractors, AS it is the province of the clerks to minute the proceedings of 
their office. the court, ſo they give the finiſhing ſtroke to the ſame, by extracting 
the decrees, acts and ordinances of the court; theſe are prepared, 
and wrote out by their office- ſervants, called Extractors. This is a 
buſineſs that requires ſkill and knowledge to perform it accurately. 
An extract is © a fair copy of the proceedings of the court, digeſted in 
« due order, and authenticated by the clerk's ſubſcription.” After a 
decree is extracted, the cauſe is out of court, and it becomes res ju- 
dicata, which it is not till then. Extracts of all decrees, acts and pro- 
teſtations muſt, upon application of the parties, be given out within 
24 hours after they are read in the minute-book *, which contains a Ad of fed. 
ſhort note of the ſame. The extractors were put under certain regu- Nong 27: 


lations, by act of ſederunt, as to their management *. Two copies ck of ed, 3 
muſt be prepared of all decrees and ſentences, both which are to be Nor. 28. 5 
ſigned by the clerk ; one of them is to be kept for the record, and W020 5 
the other to be given to the party f. Ad of fed. 
| | | July 26. 

8. Clerks to CLERKs to other courts officiate in them, in relation to the pro- 1738. 


POE TOR ceedings therein; which they muſt fairly take down in writing, and 


extract the aQs and decrees of the judges. Thoſe of ſheriff-courts : 
muſt 2 
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muſt be notaries; and, by an old ſtatute, their books behoved to be 

marked by the lord clerk- regiſter, as the books of other notaries, and 

the authentic copies were to be reported yearly, to remain in the 
p. 1597. king's regiſter “. They are appointed by the king, tho' antiently the 


vp. 187. ſheriffs did name them; and they were to be examined and ad- 

c. 81, mitted by the court of ſeſſion ©. 

© P. 1540. 

8 0 29. As the proceedings in all courts were antiently to be enrolled, and 9. Clerks to 
1680. afterwards were ordained to be engroſſed in books, and ſo to remain CO 


on record, I conceive that clerks of all inferior courts, even thoſe be notaries; 
of barons, ought to be notaries, that they may give out extracts of Þow far ex. 
: : tracts out of 
inſtruments a ant in their hands, as they may extend ſuch inſtru- their books 
ments upon other occaſions; for I find this required by ſeveral ſta- good. 
p. 1540. tutes*; in the laſt of which, baron-courts are expreſsly mentioned 
. 75. 81. among others. The learned Craig is not only of this opinion, but 
likewiſe mentions a deciſion of the court of ſeſſion, where they re- 
Lib. 3. di- duced a baron-decree, becauſe the clerk of court was not a notary *. 
ey-7-92* But, in a proper ſenſe, they are not courts of record, in as much as 
writings cannot be therein regiſtred, in virtue of a clauſe of regiſtra- 
tion contained in them, ſo as execution ſhall proceed on the extracts, 


or the ſame be probative, as in deeds duly regiſtred in other courts, 


To return to the clerks to the ſignet. They are admitted by pre- 79: Clerks to 
ſentation from the ſecretary or lord keeper of the ſignet, upon a tri- Row Sale, 
al of their ſufficiency, before certain of the commiſſioners appointed ted ; their 
for that purpoſe. They are ſworn at their admiſſion to execute their 3 
office lawfully and diligently, and not to reveal what they write or are a branch 
f P. 1537. do for their employers f, and take the oaths to the government. - e 
c. 59. Their fees are taxed by the act of regulations 1672, but which are fie. 7" 
generally thought to be much too low at preſent, conſidering the 
great increaſe of the price of things. The clerks to the ſignet pre- 
pare and ſign all ſignatures preſented to his majeſty, or paſt by the 
barons of exchequer, in order to charters or other grants or giſts 
from the crown. They were privileged by ſtatute to be the only 
clerks to appriſings deduced in Edinburgh by diſpenſation ; and are 
p. 1672. to ſervices of heirs, carried on before the macers s. They muſt ob- 
c. 16. K 33+ ſerve the ordinary ſtile in ſignatures and letters b. All writs that paſs 
c. 13, the king's ſignet mult be firſt ſubſcribed by a writer as clerk to the 
ſignet, as above; except letters of diligences in proceſſes before the 
P. 1549. Court of ſeſſion, which are to be ſubſcribed by the clerks of ſeflion' 
and ſummonſes and diligences before the commiſſion for plantation 
of churches, which are to be ſubſcribed by the clerk to the com- 
k P. 1707. miſſion k. 


Tux writers or clerks to the ſignet are a conſiderable branch of 11. They are 
! P. 1594 the college of juſtice', and compoſe an honourable body under one ariden of 
. : | the college of 
of the ſecretaries of ſtate, or the lord keeper of the royal ſignet for juſtice, and a 
Scotland, when there is ſuch diſtin& office, (which is the caſe at pre- corporation. 
| | . > Their con- 
ſent) and they are properly clerks in the ſecretary's office. The de- ſtitution, and 
puty-keeper of the fignet, in the right of the ſecretary, or of the buſineſs of 
principal keeper, preſides in all their meetings ; and, together with oy ptr 
the commiſſioners of the ſignet, appointed by the T or pri- 
cipal keeper, is intruſted with the adminiſtration of the affairs of the 
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director, and 


other 2 
thereto be- 


longing. 
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ſociety ; the trial and puniſhment of delinquent members, the ma- 

nagement of the common ſtock, and the examination and admiſſion 

of intrants. The clerks to the ſignet, long ſince, have not had any 

concern in officiating as clerks of ſeſſion, who have been long under 

the foreſaid regulation; but they ſtill write the above bills, which 

are preſented to the ordinary by the clerk to the bills; beſides their 

peculiar province in relation to ſignatures, and expediting letters un- 

der the king's fignet, excluſive of all others. They practiſe in writ- 

ing ſecurities and conveyances, which is a conſiderable part of their 
bufineſs. But others likewiſe ſkillful in thoſe matters do it: for there 
are a great many other writers who profeſs that employment, tho' 
they are not writers to the ſignet; and thoſe alſo conduct pro- 
cefles or actions before the court of ſeflion, and without them, law- 
affairs could not be carried on to any purpoſe. 


Taz clerks to the ſignet were of antient ſtanding ; for they are 
mentioned as an eſtabliſhed ſociety at the inſtitution of the college of 
juſtice *; and reference is made to their fees as ſettled in James IV.'s 
reign b. | 


SECTION II. The Regiſters. 


Rxcoxps or Regiſters are of various kinds. Thoſe of our parli- 


aments were, no doubt, of the greateſt importance. We find, that 


antiently the proceedings were wrote on paper rolled together © hence 
they were called Rotuli Parliamenti, Rolls of Parliament ; but there- 
after they were appointed to be put in regiſter-books %. The courts 
of ſeſſion, commiſſion, and juſticiary have their records. There is like- 
wiſe a record in the exchequer, called the Treaſurer's Regiſter, in the 
act of regulations 1672, concerning the exchequer. The court of ad- 
miralty, commiſſar-courts, and ſheriffs and ſtewarts courts, have re- 
cords of their proceedings. All thoſe records are under the care of 
their reſpective clerks, who write them, and are intitled to give ex- 
tracts of the ſame. Thoſe of old obtained their commiſſions from 
the lord clerk-regiſter, who had the charge of the records of parli- 
ament, and all other clerks derived their immediate authority from 
him; but now their commiſſions are granted directly by the king. 


The records of parliament, and all other records, rolls and regiſters 


whatſoever, are ſecured by the treaty of union , to be kept in all 
time thereafter as they then were. | 


THe chancery is a record of antient ſtanding. It is called in La- 
tin Capella Regia, or the King's Chapel, taken, as I apprehend, 
from the uſage in the Romiſh church, of religiouſly preſerving the 
relifts of the ſaints in a place called Capella *; for in it the king's 
charters, patents, and all other writings appointed to paſs the great 
ſeal, are wrote and recorded, and the warrants of them carefully 
kept. Baillies of regality had their own chapels, where ſervices in 
lands holden of them were recorded, and needed not be retoured to 
the king's chancery s. From the king's chancery of old, all original 
writs in the king's name, to commence actions at law, proceeded h, 
and thoſe which ſtill continue do iſſue out of the ſame. The buſi- 
neſs of this office is under the ſuperintendency of the director of the 

chancery, 


P. 1939. 
c. 59, 
b Ibid. c. 60. 


© Skeen, ver- 


bo (record.) 


q P. 1469. 
c. 39. 


*: Aﬀt. 34. 


f Spelm. 
gloſſ. (ca- 
pella.) 


5 Decem. 8. 
1631. Clieſh, 
n P. 1429, 
c. 113. 


, 1073. 
C. 7. 


d Ibid. 


© Leges Male. 
II. c. 2. ſtat, 
Rob. III. 

Co . 

4 Rolls of 
parl. ad ann. 
1487, 1526, 
1533. 

© Commiſh- 
on, July 
1633. record 
in chancery, 


CP. 1617; 
K. . 


g p. 1669. 
. 85 


h P. 1581. 
C. 119. 
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chancery, who is the principal officer; and to him and his deputy 1s 
committed the king's quarter ſeal, under which all precepts of ſeiſin 
of lands holden of the king, did antiently paſs, when they were on a 
writing diſtin& from the charter, which was altered by ſtatute, and 
the precept ordained to be engroſſed in the charter; but divers other 
writs and precepts mult {till be ſealed by it. In this office, by the 
ſame act, all charters, &c. that paſs the great ſeal, muſt be wrote 
out by the clerk of the chancery, and recorded there before they are 
given out to be ſealed ®. The director and his clerk have a great 
truſt ; they muſt reviſe ſervices of heirs, and, if diſconform to the o- 
riginal infeftments, may cancel them; but otherwiſe they iſſue pre- 
cepts thereon : and they have much other buſineſs in adjuſting the 
Reſponde-book, by which all the ſheriffs are to account to the crown 
for the non-entry, and other duties exigible from the heirs of vaſſals 
at their entry, &c. It is thought by ſome, that the director of the 
chancery was originally clerk to the lord high chancellor, which 
they found on certain of our old laws ©. But the director came af- 
terwards to be highly advanced, and was one of the officers of ſtate ; 
for, as ſuch, he is mentioned as ſitting in parliament with the other 
officers of ſtate ; but this came to be diſcontinued ® The lord 
chancellor of Scotland, long before the union, had no concern with 
the chancery, nor had the director of it any dependence on him, 
but received his commiſſion from the king, as he does at this day. 


Tux records already mentioned are not peculiar to this country 


for ſimilar ones obtain in every well governed ſtate. But ſuch as thoſe 


I am now to diſcourſe upon, which concern rights of lands, and 
incumbrances thereon, are not to be found in the ſame perfection 
any where elſe that I know. Regiſters of deeds, or inſtruments in 
relation to lands for publication of the ſame, that purchaſers or cre- 
ditors might take notice of them, were eſtabliſhed by the excellent 


ſtatute 1617. This act ordains, That all reverſions, aſſignations there- 


of, or diſcharges of the fame, renunciations of wadſets, grants of re- 
demption, and inſtruments of ſeiſin, be regiſtred in the general re- 

iſter at Edinburgh, or in the particular regiſter of the ſhire where 
the lands to which they refer Jie, within 60 days after the date of 
the ſame. But reverſions need only be regiſtred within 60 days after 
ſeiſin taken upon the diſpoſition of the lands which they concern. 
And any of the ſaid writings, not duly entered in the record, as above, 
are declared void, ſo far as they are in prejudice of a third party; 
but not as againſt the maker thereof and his heirs. And by another 
ſtatute, inſtruments of reſignation ad remanentiam, whereby lands, 
in effect, as to the property, are conveyed to the ſuperior, of whom 
they are holden, muſt be recorded within 60 days of their dates, in 
the ſame regiſter, or otherwiſe to be null l. 'Y 


INTERDICTIONS and Inhibitions, which likewiſe concern lands, as 
diſabling the fiars, againſt whom they are uſed, to grant away or 
burthen ſuch lands to the prejudice of their heirs, creditors, or others 
intereſted, at whoſe ſuit they are ſerved, were, by a former ſtatute, 
ordained to be regiſtred within 40 days of the execution thereof Þ, 
Thoſe muſt be recorded either in the general regiſter at Edinburgh, 
or the particular regiſter of the county where the party reſides, and 

Vor. II. 6 K where 


15. The re- 
cording 
rights affect- 
ing lands in- 
troduced by 
the act 1617. 
This muſt be 
done in due 
time. This 
either the ge- 
ne ral regiſter, 
or the parti 
cular one in 
each county. 


16. The re- 
giſtration of 
interdictions, 
inhibitions, 
hornings, 
and re laxati- 
ons from the 
ſame; and al- 
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and adjudica - where his lands lie. And letters of horning and executions thereof, 
2 _— whereby lands were affected by eſcheat, even when uſed for civil 6. 
the reſpective Cauſes before the late ſtatute *, and relaxations from the ſame are 20 Geo. IT. E 
times thereto likewiſe ordained to be regiſtred within 15 days of executing the 
. ſameb. And laſtly, allowances of appriſings were appointed to be P. 1579. 
regiſtred within 60 days after their date ©, which is the caſe of ab- ©p*;.. f 
breviates of adjudications that came in their place“. In all thoſe c. 31. 1 
caſes, the principal deeds or inſtruments are given back to the par- a * : 
ties after they are recorded. | 13 . 3 
p | 1695. act 24, 1 
17. Purcha- WHEREFORE ene ge of lands in Scotland, or perſons who lend 1 


ſers of land ; | iti 
er lng money on land- ſecurity, may eaſily know the condition of the party 
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—.. REN 

. £ * L 

22 
FS nes oO ne EE 
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5 
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SLES AWW, * 
8 
. 


if they con · preamble of moſt of thoſe ſtatutes, as the inductive cauſe of them. All 
grit 1. that they have to do, in order to diſcover the incumbrances to which 
writings muſt ſuch lands are ſubject, is to ſearch both the general regiſter in Edin- 
be regiltred burgh, and the particular regiſter of the place where the lands lie, 
in the order , | Rs | | 

they are pre- and of the debtor's reſidence ; for if they are not found recorded 
ſented, there, they are not to be conſidered as Incumbrances, in a queſtion 
with purchaſers and creditors. And, for their greater caſe, the keep- 
ers of the above-regiſters muſt have a minute-book, and therein ex- 
preſs the day and hour of preſenting the writings to be regiſtred ; 
which, with the name and deſignation of the preſenter, muſt be 4 
ſigned by him and the keeper, and be patent to all perſons gratis. | 2 
And the writings muſt be regiſtred in the order in which they are 9 
reſented, under the pain of deprivation of the keeper, upon his ne- 1 
glect, beſides being liable to the party's damage that incurred there- Vp 
bye. The neceſſity of regiſtring thoſe inſtruments is for intimation P. 1695. 3 
or notice of the ſame, and is performed without the interpoſition * * : 

of any judge. PE | 085 Et. 


18. Regiſtring QUITE different from thoſe records are the regiſters ſerving in 
bonds or order to perſonal diligence. The regiſtration of deeds in theſe hath 
deeds in or- | * q* .F 5 : . . 
der to per- the form of a judicial proceeding, by a fiction of law; for in reality 
ſonal dili- no judge is preſent. Decree proceeds ſummarily by regiſtring one's 
—_ This obligation in any competent court, purſuant to his conſent, by the = 
egiſter like- a g G . | . = 
wiſe uſefal, Clauſe of regiſtration contained therein; the extract of which obliga- 1 
. . tion, made out and ſigned by the clerk of the court, is the decree of 1 
eredir of regiſtration againſt the granter of ſuch obligation. In this caſe the : 

perſons. This principal deeds are retained in the record, as the warrants of the ex- 
either gene- tracts or decrees thereon. Such regiſtration, in order to execution, A 
ral or parti- , | ; 1 
ales can only be againſt the party himſelf ; but may be done after his - 

death, ſo as the principal ſhall be ſecurely kept, and the extract be 
probative f. One of theſe laſt mentioned 4 K is the General re- f p. 1696. 

giſter in the books of the court of ſeflipn, which extends over all © 39- 

Scotland ; and the other is the particular regiſter in each county, and 

ſerves in order to perſonal diligence agdinſt all the inhabitants there, 

and for affecting their moveables, hy poinding or arreſtments, upon 

proper writs iſſued for that purpoſe. Thoſe are not only uſeful to 

found ſummary execution againſt the granters of ſuch regiſtrable 

writings ; but likewiſe in order to diſcover the circumſtances of per- 

ſons : for a man of credit will not ſubmit to his bond or obligation's 

being regiſtred againſt him for perſonal diligence, but will pay the 

5 debt, 


No: At. = al bh 5 8 * 7 F 
n ng U 
A Ma VEL 8128 "or We? 
. r 


q ” 5 3 1 

* —_ ccc 

4 1 8 F . 
. S UAC $1 YE Led I 
JJ ——— on 5a bh 
3 : Fo IRE ant : 1 = 1 


3 1 Pb 
5 . 
r LF be ne OAT IS 
* S 8 We F -4 f 
EEE EY, ; ge Cot To” ne R RE REY ie HET Loy 199 AS PPT EE 
* 8 * EST NEED NERO vo TS Fn 3 N 4 3 * 5 CR AR TOR Tera bas oe LI EE 
8 C/ /// ĩðV dd ð . ĩͤò id Opel rage, f =; 


d p. 1685. 
c. 38. 


© Inf. tit. 
(decrees). 


dP. 1696. 
6. 36. 


Tir. IV. 


debt, and ſo 8 it. And therefore, when ſuch meaſures are a- 


The Regiſters. 499 
taking againſt any man, his credit is preſently ſuſpected, and eve 


other perſon that has his bond or obligation is ſure to follow the ſame 
courſe. 


Tux clerks of ſeſſion are entruſted with keeping the regiſters 
of ſuch writings as are recorded in the books of ſeſſion, in the ſame 
manner as they are with the other records of that court; and the 
clerks of other courts, with the regiſters of theſe reſpective courts. 
And all keepers of ſuch regiſters ought to deliver their regiſter- 


books to the clerk-regiſter, or his deputes, to be put and kept in the 


genera] regiſter-houſe in Edinburgh; and they are only to hold 10 
years records in their own hands, -for the uſe of the lieges. Writ- 
ings given in to be regiſtred may be taken out again within fix months 
after ingiving thereof, but not after they are booked. Such writ- 
ings may be thus retired out of the record, either by the ingiver, of 
his own accord ; or by the debtor, upon his ſhewing a Liſcharge of 
the obligation, which is adviſable to be done to fave his own credit. 


Tux clerks of inferior courts are prohibited to regiſter in their 
books any writings where the court is not competent, on pain of de- 
privation, and a fine of 500 merks, the one half to the king, and 
the other to the proſecutor ; and the decrees of regiſtrations incom- 
etently' made, and all diligences thereon, are declared void b. I ſhall 
hive occaſion to diſcourſe upon regiſtration of writings, in order to 
decrees and diligence, more at large hereafter e. 


For the ſecurity of deeds, or probative writings, wherein a clauſe 
of regiſtration was neglected to be inſert, a regiſter was appointed by 
ſtatute for recording them d. But in that caſe, the principals are given 
back to the party to whom they belonged, and the only ſecurity he 
has is, that he may keep in his own hands the principals, and make 
uſe of the extracts in proceſſes, or otherwiſe, as occaſion requires. 


Whereas, if the act had appointed, that the writings themſelves 


ſhould be left in the regiſter, they would have been better ſecured. 


19, The duty 
of the clerks 
of ſeſſion re- 
lating to the 


regiſters. 


How may 
writings be 
got up out of 


this regiſter, 


20. Extracts 
out of an in- 
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void; and 
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the writings 
puniſhable. 


21. The re- 
giſter fox pro · 
bative writ- 
ings. 


Wherefore it is ſtill adviſable, that a clauſe of regiſtration, for Con- i 


ſervation, be inſert in theſe writings whereon diligence is not compe- 
tent, or not intended to proceed, as diſcharges, &c. For thereby the 


deed may be recorded in the common regiſter, in the ſame manner 


as in that for probative writings ; and the deeds themſelves are left in 
the record, in virtue of the clauſe of regiſtration, which is a farther 


ſecurity. N 


THERE is another regiſter, of no ſmall importance, diffgrent from 
all thoſe above mentioned, via. that for recording tailies, with ſtrict 
irritant and reſolutive clauſes*. In order to obtain ſuch tailie record- 
ed, a petition muſt be preſented, by the party intereſted, to the court 
of ſeſſion, together with the principal deed of entail, Praying their 
authority may be interpoſed thereto, and that the ſame may be re- 
corded, as the ſtatute directs. It ordains, That the names of the 
maker of the tailie, and of the heirs of entail, and the general de- 
ſignation of the lordſhips and baronies, with the proviſions and con- 
ditions contained in the tailie, and the irritant and reſolutive clauſes 


thereto 
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that purpoſe. Here the judicial authority muſt be really eee 


thereto ſubjoined, be inſert in the record and regiſter- book kept for 
and not by a fiction only, and in it the court acts a miniſterial part; 
it ſerves to perfect the tailie, and for notification of the ſame. 


Ix may be queſtioned, Whether ſuch tailie can lawfully be record- 
ed, after the death of the maker, ſo as to have the ſame effect as if 
it had been done before; and if the next ſubſtitute can compel the 
immediate heir of entail to record the ſame in that regiſter, to com- 
plete it; ſince, unleſs it be recorded there, the ſtatute expreſsly de- 
clares, that the ſame ſhall not be regarded: as likewiſe, to record it 
in the public regiſter, for the ſecurity of all the heirs of entail therein 
concerned. It may be contended for the heir, that at the time of 
the act 168 5, and till the act 1696, procuratories of reſignation, con- 
taining tailies, fell by the granter's death; and that therefore the ſta- 
tute intended, that the tailie ſhould be regiſtred in his life; and that 


the next ſubſtitute has no intereſt to compel the heir to record it, 


more than he could oblige him to ſerve heir of entail. However, 
the anſwer to both ſeems to be, That tho' the procuratory of reſigna- 
tion, ſo far as it is a mandate, fell before the act 1696, by the party's 
death, yet the right ſtill ſubſiſted, and all the uſe of the procuratory 
was for the more ready expediting the charter upon the tailie. And 
therefore it was as much competent and neceſſary to record the tailie, 
after the granter's death, as before; and that the heir was compellable 
to do it at the ſuit of the next heir, for ſecuring his — in the 
eſtate. And, as to the making up titles to the eſtate, tho the next 


heir cannot be compelled to do it, yet, after the tailie is duly record- 


t. Notars ei- 
ther imperial 
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ed, his debts, tho' he ſhall be three years in poſſeſſion as apparent 
heir, cannot affect the eſtate by the act 1695, more than if he had 
entered to the ſame, and the irritant clauſes had been ingroſſed in 
his infeftment. And ſuch recording, at the inſtance of ſubſtitutes, 
hath been commonly ſuſtained, even after the death of the tailier *. 


TFT; . 
Notaries or Notars. 


ESIDES clerks of courts, there are divers other notars or no- 
taries thro the kingdom. They of old had their authority 
from the Emperor of Germany, or the pope; the firſt were called 
Imperial or Laic, and the other Papal or Spiritual Notars. Thoſe 
created by the emperor were diſcharged to exerciſe the office in time 
coming, unleſs they were examined by the ordinary, 2. e. the biſhop 
of the dioceſe, and approved by the king: it being deemed an uſur- 
ation in the emperor of Germany to impoſe notaries upon our king, 
« who had full juriſdiction and free empire within his realm, and 
« might make notaries, whoſe inſtruments ſhould have full faith 
ce in all cauſes and contracts civil within the realm,” as the preamble 
of the ſtatute ſets forth*. Public notaries made by the emperor, 


claimed likewiſe the privilege de jure to exerciſe their office in Eng- © 64- 


land; but becauſe it was againſt the dignity of the king who was ſo- 
vereign, they were prohibited by the king's writ ©. 


i Ar 


* AQt of ſed. 


July 30. 
1691. 


bP. 1469. 
c. 30. 


ep. 1587. 


e. . 
, 3619. 


e. 22. act of -- 
ſed July 20. 


1601» -: 

f Act of ſed. 
July 29. 

1 6. 

sp. 1540. 
6. 70. | 


h P. 1587. 
c. 45. 


1 AQ of ſed. 
July 21. 
1688, 


k Arg. Neut. 


deciſ. 79. 


PRs "HP | 8 


Tir. V. Notaries or Notars. 501 


Ar preſent, and a long time ſince, notars are admitted by the lords 
of ſeſſion, on a petition for that purpoſe, who appoint two of their 
number previouſly to examine them“. In the atteſts of notaries, 
they are deſigned as created by the "ye authority, in oppoſition to 
the antient cuſtom of pretending to have their authority from the 
emperor or pope. And indeed, while ſuch uſage took place, the no- 
tars, that were found by the ordinaries worthy of the function, were 
to be ſent to the king to be made Regal®, that is, as I conceive, to be 


admitted by his majeſty. At this day notaries, in their admiſſion ” | 


the court of ſeſſion, are ſaid to be preſented by the king, tho' no ſuc 
preſentation ever is obtained or applied for : but the lords lately, on 


a petition from the clerk to the notars, ordained, that, for the fu- 


ture, none ſhould be admitted to trial, till they obtain from him a 
preſentation. The creation of notaries, by the lords of ſeſſion, is 


founded on expreſs ſtatutes © But, of old, the imperial or laic nota- 


ries were examined, and admitted to the exerciſe of their office by 
the ſheriffs of the bounds ; and the ſpiritual or papal ones by the bi- 
ſhops of the dioceſſes where they practiſed *, 


 NorTaxs, at their entry, give their oath for the faithful admini- 
ſtration of their office, and qualify by taking the oaths to the govern- 
ment. They receive from the clerk to the notaries, (who is one of 


the lord-regiſter's depute-clerks, but named by the king) a Protocol- 


book, wherein they ought to inſert, with their own hands, all in- 
ſtruments of ſeiſin, or others of great moment, under pain of 100 /. 
Scots, and deprivation upon their default. They find caution for 
the due execution of their office, and to indemnify thoſe that are 
leaſed by their inſtruments. And it is enjoined, that their widows or 
executors ſhall report to the clerk to the notars their protocol-book, 
within 15 days after their death ©; for which purpoſe they may be 
charged at the inſtance of the ſaid clerk, as likewiſe may their cau- 
tioners f. They muſt uſe always the ſame Sign and ſubſcription-ma- 
nual without variations. 'There is ſo much of the old ſtile, from 
their being antiently tried by the ordinary or biſhop, retained, that 
they (till deſign themſelves of ſome dioceſe, ſuch as they chooſe. 


But they may act anywhere elſe, with the ſame freedom and authori- 


ty within the kingdom; but without it they have no privilege, more 


than thoſe who gave them their commiſſion. 


Tux office of notaries is to form writings and ſecurities, to admit 


and extend inſtruments when taken in their hands, and to ſubſcribe 
deeds for perſons that cannot write. And becauſe many charters and 


precepts are in Latin, and regularly the inſtruments of ſeifin thereon 
ought likewiſe to be fo, they ought to underſtand that language", 


They ought to know the nature of contracts, obligations and ſecu- 


rities, that they may be capable to make them in good form ; other- 
wiſe they will be liable to indemnify the party leaſed, in caſe the 


contract is null, thro' want of the ordinary ſolemnities required by 
law i. When they ſubſcribe for parties that cannot write, they ou gut 


either to know them, or have it declared to them by the witneſſes, 
or other credible perſons, That the parties for whom they ſubſcribe 
are thoſe deſigned in the writing, and their ſubſcription ought to 
bear it*, 


ET: WuEN 
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Wren two notaries ſubſcribe writings of importance, for parties 


that cannot write, they ought to deſign themſelves Co-notars, or, at 


leaſt, he that ſubſcribes laſt ought to defign himſelf Co-notar ; for 
they muſt both be preſent, and ſubſcribe at the ſame time before the 
four witneſſes *, It is the opinion of the learned Craig, that a father 


and ſon cannot be co-notars, ſubſcribing for a party, nor two bro- 


thers, or an uncle and a nephew, nor good-father and good-ſon b. 
This ſeems founded on good reaſon, the great deſign of adhibiting 
two notaries being to prevent falſehood, which, and the four wit- 
neſſes, who are required to writings of importance, preſent at the 
time, are a ſafeguard againſt all bad practices whatever. 


Tuꝝy who uſurp the office of notars, or make falſe inſtruments, 
are puniſhable as guilty of falſehood, by eſcheat of moveables, am- 
putation of the right-hand; and, in caſe of attrocious circumſtances, 
by the pain of death | | 


Sven inſtruments of notars as are neceſſary for completing rights, 
or are ſolemnities authoriſed and required by law, are probative by 
themſelves, unleſs improven ; ſuch are inſtruments of ſeiſin and of 
reſignation, inſtruments of requiſition and premonition, intimations 
of aſſignations and proteſts of bills: for it would create great danger 
and inconveniency to parties, if they were bound to prove thoſe ſe- 
veral matters, otherwiſe than by the inſtruments. Nor will it annul 
ſuch of them as ought to be inſert in the protocol boak, that they 
are not therein filled up, that neglect only inferring a penalty upon 


the notary. But other inſtruments and proteſts taken by parties, on 


ſundry occaſions, in evidence of facts and circumſtances attending any 
procedure of the parties, in doing or forbearing any thing, or to put 
the other party in mala fide, by notifying to him certain particulars 
in that ſolemn manner, are not probative of the facts therein ſet forth: 


but regularly mult be ſupported by the oaths of the notary and wit- 


neſles. 


Tux ſtatute 4 only reguires, that inſtruments of ſeiſin, of reſigna- 
tion ad remanentiam, and intimations of aſſignation, tranſlations or 
retrocefſions, ſhall be ſubſcribed by the witneſſes inſert; and therefore 


the other inſtruments and proteſts need not be ſubſcribed by them; 
but it is adviſable to be done, that the truth of them may be the 


more ſurely verified by the witneſſes, who may otherwiſe forget that 
they were adhibited thereto. Contracts and ſecurities wrote by o- 
ther perſons than notaries are good, (if duly ſubſcribed) and are e- 


qually authentic. 


WHERE notaries ſubſcribe for parties, the act of ſubſcribing only 


is performed by the notary, as ſuch; and therefore, whatever he 


atteſts, at his ſubſcription, foreign to that, as That the party is of 
ſound judgment, or in perfect health, or the like, is not to be re- 
garded ; for in that reſpect he is only a private perſon, and not acting 
in the capacity of his office. 5 | 


Ir one that acts as notary never had a commiſſion, all the deeds 
ſigned by him are declared null by ſtatute*, as being without au- 
thority. 
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thority. Whether, if he was commonly reputed a notary at the 
time, and was always acting as ſuch, his inſtruments ſhall be ſuſtain- 
ed, the act makes no diſtinction; but I ſhould think, that for the 
common good, they ought to be regarded, after the example of 
Barbarius Philippus“. If ane was truly created notary, but laboured 
under ſome diſability, or was afterwards deprived, his actings are 
undoubtedly good, if he was generally holden and reputed a notary, 
and in the exerciſe of the office; unleſs his deprivation was publiſh- 
ed at the market-croſs of the head-borow of the ſhire where he of- 
ficiated, and the ſame advertiſed in ſome public news-paper ©; be- 
cauſe otherwiſe people would be enſnared. 


M1N1$STERs were in uſe formerly to officiate as notaries in all caſes, 
but they were afterwards diſcharged, under pain of deprivation, ex- 
cept in teſtaments . I have made ſome farther obſervations upon the 
duty of notaries elſewhere *, which I ſhall not repeat. 


„ VA 
Macers, Meſſengers and Officers. 


THER retainers to courts, or attendants thereon of inferior 
rank, are Macers, Meſſengers and Officers. In place of meſ- 
ſengers, there were of old Mairs, and many of them had their of- 
fices in fee, or hereditary ; and, being quite ignorant of their buſineſs, 
were obliged to name ſufficient and able perſons for their deputies, 
whom the reſpective ſheriffs ſhould authoriſe*. But afterwards Meſ- 
ſengers ſucceeded thoſe mairs, and were created by the Lyon king 


at arms. They execute all ſummonſes before the lords of ſeſſion and 


juſticiary, and other letters and writs under the ſignet in the king's 
name. They are termed Officers at Arms, becauſe they bear the 
king's arms, impreſſed on a braſs or filver-blazon fixed to their breaſt. 
They ought to be provided with a Horn, to denounce perſons rebels, 


upon letters of horning ; and with a Wand or Batton, wherewith 


they relax perſons denounced from the horn, upon letters of relaxa- 
tion, and receive them into the king's peace, of which the wand is 
an emblem. With this wand they likewiſe touch perſons whom 
they apprehend upon letters of caption, after which they become 


their priſoners, and muſt remain peaceably with them till they are 


committed to priſon. 


Or old, letters and ſummonſes, in the king's name, were directed 
to ſheriffs, ſtewarts and baillies of regalities, who were bound to ex- 


ecute them, but which thereafter were ſerved by their mairs and 


officers e. However the writs or proceſs out of exchequer muſt {till be 
executed or ſerved by the ſheriffs and ſtewarts, or their deputies. And, 
by the inſtitution of the college of juſtice, the decrees of the court 
of ſeſſion were to be executed by the ſheriffs or ſtewarts, and their 
deputies, within whoſe juriſdiction the defenders dwelled ; or by he- 
ralds, purſevants or macers%. Hence letters and writs in the king's 
name are directed to Sheriffs in that part in general, viz. any meſ- 
ſenger the purſuer thinks fit to employ, who, in executing the let- 
ters, officiates for the ſheriffs and other judges foreſaid. 
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FoRMERLY, before the court of ſeſſion, where the purſuer could 
not inſtantly inſtruct his libel, firſt and ſecond ſummonſes were ne- 
ceſſary; and after the firſt was executed, and the diet of compear- 
ance elapſed, an act of continuation behoved to be granted, and there- 
upon ſecond ſummonſes raiſed and executed, before he could proceed 
in his cauſe. The firſt might be executed by any perſon, as officer or 


ſheriff in that part, but the ſecond ſummons behoved to be ſerved 


by a meſſenger. Thoſe acts of continuation were diſcharged as ex- 
penſive, and giving unneceſſary delay to the purſuer, and the ſum- 
mons was thereafter to contain two ſeveral warrants for citing the 
defenders at two different times, and to two diſtinct diets of compear- 
ance : the ſecond citation to be uſed after elapſing of the firſt diet, and 
by a meſſenger *. Thus acts of continuation were taken away, but 


ſtill the expence and delay of two citations remained. Wherefore, 


for the more ſpeedy diſpatch of buſineſs, and eaſe of the ſubjects, it 
was declared lawful to give citation at one and the ſame time, for 
both firſt and ſecond diets of compearance, by a meſſenger at arms®; 
and this obtains at this day. 


Tus citation to the firſt diet is on 21 days; and this ſingle diet of 
compearance was alone neceſſary, where the ſummons was inſtantly 
verified, and there needed in that caſe of old no act of continuation; 


but otherwiſe, there muſt be a ſecond diet, which is upon ſix days. 
This is the rule as to perſons within Scotland. And the citation muſt 


be either, by delivering to the defender a full copy of the ſummons, 
with the citation or charge thereto ſubjoined, in preſence of two 
witneſſes, bearing their names and deſignations, and ſigned by him; 


or ſervants, if he gets acceſs; or otherwiſe, by leaving it in the lock- 
hole of the door, or fixing it thereto, after knocking ſix ſeveral 
knocks, when the party cannot be perſonally apprehended. 


A DomiciL may be conſtituted, by one's ſtay in a place 40 days, 
in order to ſuſtain a citation given him there ; but not to warrant a 
denunciation of him to the horn; or publication of letters of inhibition 


at the head-burgh; or confirmation of his teſtament before the com- 


miſſars there; for, as to thoſe, his dwelling-houſe, where he reſides 
with his family, muſt be regarded e. 


Ir the party is out of the kingdom, (and England, as to judicial 
matters, is ſtill eſteemed a foreign place) he mult be cited on 60 days 
for the firſt diet of compearance, and 15 days for the ſecond, and the 
ſummons muſt bear a warrant for that purpoſe. And the execution 


muſt be, by affixing a copy at the market-croſs of Edinburgh, and 


another at the pier and ſhore of Leith. If he has no dwelling- 
houſe, or there is no ſafe acceſs to him, or the meſſenger is forcibly 
kept out, on a petition to the lords, warrant will be granted by them 
to cite him at the market-croſs of the head-burgh of the ſhire, where 


he ordinarily reſorts, or has his dwelling-houſe, with certification, 


That he ſhall be holden as confeſt, if he does not appear“. In all ci- 


tations at market · croſſes, called Edictal, the crying three ſeveral O- 


yeſſes muſt preceed, and the execution muſt bear that it was ſo done, 
the 
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the uſe of which is to advertiſe the people to attend, Oyez being a 
French word, importing hear or hearken. 


Tur execution of the meſſenger muſt ſet forth the warrant, the 
citation of the defender, and the order in which he does it, the date 
of delivery, or leaving of the copy, the names and defignations of 
purſuer and defender, and of the witneſſes thereto, and be ſubſcrib- 
ed by him and the witneſſes. The copy muſt likewiſe be ſigned 
by the meſſenger, but the execution cannot be redargued by the co- 


py, it being unreaſonable, that the meſſenger ſhould have it in his 
power to invalidate his execution in that manner. 


Ax abuſe had prevailed, of the meſſenger and witneſſes ſignin 
executions blank, and truſting them to the doer for the party to be 
filled up. But this was juftly diſcharged, as a pernicious cuſtom of 
dangerous confequence, by act of ſederunt*, which declares, That 
all executers of ſummonſes, or of any letters or diligences whatſoe- 
ver, ſigned, by the executers or the witneſſes, blank, ſhall be void and 
null, to all intents and purpoſes, and the executer of ſuch ſhall be 
deprived, and incapable of the office thereafter; and he and the wit- 


neſſes are declared infamous, and all pon are prohibited to fill up 
ſuch blank executions upon their peril. 


Or old, the executions of meſſengers behoved to be ſtamped with 
their ſignet b, till the ſtatute, which obliged them to ſign their exe- 
cutions without neceſſity of ſtamping ©. Formerly, only executions 
of inhibitions, interdictions, hornings or arreſtments, and for inter- 
ruption of the preſcription of real rights, behoved to be ſubſcribed 


by the witneſſes thereto ſpecially deſigned therein. But now regu- 


larly all executions of ſummonſes, whether before the lords of ſeſſion 
or juſticiary, or inferior courts, muſt have the ſame folemnities above 
mentioned, otherwiſe they are null“. As alſo, the copies to the 
parties ought to bear at length, and not in figures, the date of the 
delivery, and the names and deſignations of the witneſſes to the exe- 
cution, upon pain of deprivation of the meſſenger. But that omiſ- 
ſion will not annul the execution*, Executions, when formal, bear 
full faith, and cannot be redargued, otherwiſe than by improbation, 
either with reſpect to the facts therein recited, or as to the ſubſcrip- 
tions of the meſſengers or witneſſes ; becauſe they are deeds of per- 
ſons veſted with public authority, for that purpoſe, and in the ex- 
erciſe of their office. I ſhall take notice of other matters concerning 
ſummonſes hereafter*. 


Tux judge-ordinary, juſtices of peace, and magiſtrates of borows 
royal, within whoſe bounds any legal diligence is uſed, are to modi- 
fy or tax the charges or fees claimed by meſſengers, upon complaint 


of the parties, either for or againſt whom the meſſengers were em- 


ployeds. This will be eaſy now, ſince the court of ſeſſion, on a 
complaint of an exceſs in that reſpect, have made an act of ſederunt, 
regulating their fees in moſt caſes”. And becauſe they frequently ex- 
torted from debtors, eſpecially thoſe in their power, under caption, 
exorbitant fees, they are to receive the ſame from the creditor their 


employer; and if they exact any from the debtor, they are guilty 
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of oppreſſion; and, on a ſummary complaint before the court of ſeſ- 
ſion, will be aſſeſſed in high damages and expences to the party ag- 
grieved, and ſubjected to a fine and deprivation, or other arbitrary 
puniſhment, for ſuch offence *®. In poindings, their fee is expreſsly 
taxed to the 20th part of the ſum diſtrained for *, called the Sheriff- 
fee, It refers to ſheriffs ordinary, as well as ſheriffs in that part, or 
meſſengers: hence, I conceive, the exaction of ſentence-money, in 


all cauſes before ſheriff-courts, had its riſe, which is now juſtly diſ- 


charged ©. 


MESSENGERS convict of falſehood or oppreſſion, in the execution of 
their office, are liable to the pains of death. They ought to be 
men of diſcretion, honeſty and credit. They find caution, at their ad- 
miſſion, for the due execution of their office, under the pain of 500 
merks, 'whereof two thirds to the king, and one third to the lord 
Lyon, and for all damages and intereſt of parties grieved by their 


falſehood and negligence, or informality of their executions * The 


Lyon, and his brethren heralds, are judges to the malverſation of 
meſſengers in their office, ſo far as concerns their deprivation or ſuſ- 
penſion, and forfeiture of their bond of cautionry ; but not to any 
other puniſhment, nor even to the damages of parties incurred thro' 
their miſbehaviour ; becauſe no ſuch juriſdiction is given to the Ly- 
on's court f. The court of ſeſſion may likewiſe deprive meſſengers, 
or otherwiſe puniſh them, where their malverſation appears in com- 
plaints before them &, as above. 


THz lord Lyon is deſigned King of, or at Arms; becauſe he has 
the ſole power and juriſdiction concerning coats of arms, or ſigns ar- 
morial: and it is ſpecially ordained, that they be matriculated in the 
Lyon's regiſter. And he may give the privilege of them to any that 
he judges has right to claim the ſame, either by birth or merit, 
or on other accounts; and may inhibit all common people, un- 
worthy, by the law of arms, to bear any figns armorial, from uſ- 
ing them; and if, after ſuch prohibition, the perſon inhibited wears 
or uſes them, he is liable to the Lyon in an 100 J. of fine, toties quo- 
ties, and in a forfeiture to the king of all the moveable goods where- 
on ſuch arms are engraven, or otherwiſe repreſented ; and all magi- 
ſtrates may be charged to aſſiſt the lord Lyon in putting the acts in 
his favour in execution v. The lord Lyon, heralds, purſevants and 
macers, being ſeventeen in all, are the principal officers at arms, and 
one of them muſt execute charges of treaſon i. As the juriſdiction 
concerning all bearing of arms belongs to the Lyon and his brethren 


heralds, ſo the admiſſion and deprivation of meſſengers at arms is 
annexed thereto. | 


THERE are divers conjectures concerning the inſtitution of heralds, 
and more eſpecially why the chief of them is honoured with the high 
title of King of, or at arms. They were called Feciales, and were 
prieſts among the old Romans, and inſtituted by Numa Pompilius, 
the molt renowned of their kings. Their buſineſs was to proclaim 
war, and mediate peace between the Romans and other ſovereign 
powers. Their office is deſcribed at large by two great authors *, 
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Tun above is the moſt probable reaſon of the lord Lyon's being 
called king of arms that occurs to me. But ſome authors are of opi- 
nion, that the principals of the heralds are deſigned kings of arms; 
becauſe, in ſome meaſure, they repreſent the ſovereign ; and a kind 
of ceremony of crowning them, at their admiſſion to the office, is 
uſed by the lord marſhal of England, and they are adorned with a 
ſort of royal enſigns ; and hence it is thought, that there ought to be 
but only one king at arms. This is the caſe with us, as above: but 
in England there ate three kings at arms, v/2z. Garter, Clarentieux 


and Norry. The learned Engliſh antiquary has a long diſſertation 
upon the inſtitution and office of heralds *. 


Mrssxvo ERS formerly were reſtricted to a certain number, and 
proportioned among the reſpective ſhires of the kingdom b. But that 
limitation is not obſerved ; and the execution of a meſſenger, tho' 
not within the juriſdiction where he ordinarily reſides, is good. If 
the meſſenger is exauctorated by the Lyon, and his deprivation pub- 
liſhed at the market-croſs of the head · burgh of the ſhire where he 
reſides, and intimation made thereof, by advertiſement, in ſome au- 
thentic news-paper, his executions thereafter are void, that beth all 
that is poſſible to be done, in order to certiorate the lieges : but o- 
therwiſe, if a meſſenger deprived continues notwithſtanding to exer- 
ciſe the office, his executions will be ſuſtained. Where the mel- 
ſenger's depoſition is publiſhed and intimated, as above, the par 
that inadvertently employs him, acting as meſſenger, tho' deprived 
to execute letters of caption or poinding, will not be liable in a riot 
or ſpuilie, but the diligence will only be annulled : however, it is 
Jawfal to reſiſt him, without hazard of deforcement, in the ſame 
manner, as if he had never been created a meſſenger, he being di- 
veſted of the character by the deprivation. All meſſengers, and o- 


ther officers of the law, muſt take care not to ſerve any ſummons, 


or other letters, upon Sunday, or any holy-day appointed by lawful 
authority; for not only are ſuch executions void 4, and may be reſiſted, 
but likewiſe they incur the penalties in the ſeveral ſtatutes, againſt 
profanation of the Lord's-day, if done on a Sunday, 


MacrRs before the courts of ſeſſion, juſticiary, exchequer and 
admiralty, attend them in court, and execute all their orders in and 
about Edinburgh. The macers before the ſeſſion are ſworn to exe- 


cute their office diligently, and to reveal nothing they hear commun- 


ed among the lords, under pain of deprivation and infamy : which 
can take place now, only as to ſome particular cauſes adviſed with 


cloſe doors, as all cauſes formerly were*. They incur the ſame pe- 


nalty, if they extort more than their ordinary fees. The lords fre- 
quently advocate brieves, for ſerving heirs, from the inferior judges 


to their own macers ; and, in caſe of intricacy, appoint two of their 
own number aſſeſſors to them. 


OFFICERs before inferior courts, as well as macers and meſſen- 
gers, did formerly execute ſummonſes before the court of ſeſſion, 
and letters in the king's name f, to relieve the judges themſelves of 
the trouble, on whom it was incumbent to perform that ſervice, as 
above; but that was afterwards limited to meſſengers at arms, who 


do 


14. Various 
conjectures 
touching the 
deſignation 
of the prin- 
cipal of the 
heralds, viz. 
as to that of 
king of arms, 


15. Meſſen- 
gers formerly 
limited to a 
certain num- 
ber, but not 
fo now. How 
far a me(\- 
ſenger de- 
prived, con- 
tinning to 
ee the 
office, his 
executions 
good. It is 
lawful to re- 
ſiſt ſuch ex- 
ecutions, 

or thoſe up- 
on Sunday, 
or other 
holy-day, 
and the exe- 
cutions are 
void. 


16. Macers 
before the 
court of ſeſ- 
ſion, juſticia- 
ry, exchequer 
and admi- 
ralty; their 
office, and 
puniſhment, 
upon mal- 
verſing. 


17. Officers 
before infe- 
rior courts, 
their duty 
and buſineſs. 
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do not concern themſelves in executions before inferior courts. Thoſe 
courts have their ſeveral officers 8 by themſelves for execut- 
ing their own precepts, whether for citation, or charge to make pay- 
ment, precepts of ejection, poinding or arreſtment. All theſe may 
be executed by the officers within the juriſdictions of the reſpective 
judges, granters of the precepts, but not elſewhere; but hornings, 
or other letters and diligences on their decrees, in the king's name, 
under the ſignet, muſt be executed by meſſengers or officers at arms. 


Se ee Geer oe 


13. Conſta- ConsTABLES are the officers before the juſtices of peace, who 
, 2 =_ execute their orders, warrants and decrees. Their office and du 
hero to are fully contained in the ſtatutes , for that purpoſe, to which I re- P. 1661. 
concur with fer, I ſhall only obſerve, that if conſtables required by any of- 38. 
an officer of ficer of th zo along and be preſent at the doi _— 
the revenue. ficer of the revenue, to go along and be preſent at the doing any act, 

to which the preſence of a conſtable is neceſſary, refuſe or neglect to 


comply, they are liable to 20 J. of penalty *; and for other malverſa- II Geo. I. 


— — — — — - 


| tions they are puniſhable by the juſtices. | e 
19. The duty L "bf is already ſaid concerning the executions of meſſengers, 
ö of officers. may ſerve as to the officers before inferior courts, for the ſame ſo- 


| beſore infe- 1 5 © hc : : | 
nor courts, lemnities Are required in both; tho', by the cuſtom of baron-courts, 


This laid verbal citations, verified in court by the officer, are ſuſtained, as was 
| doun in the the caſe of old of all brieves and ſummonſes ; but the witneſſes be- 
| books of the 5 ; k 5 
majeſty. hoved likewiſe, by expreſs ſtatute, to ſwear in court to the verity of 
them e. It refers to the ſix terms of ſummonſes, as contained in the P. 1429. 


law. Theſe are diſtinctly ſet down in the book of the majeſty *, and 475, 


Reg. maj. 


[ nowhere elfe, and are ſtill neceſſary, viz. 1. The name of the de- ti. I. c. 6. 
| | fender. 2. The name of the purſuer. 3. The debateable matter 9 8, &c. 

| concerning which the ſummons is made. 4. The day of compear- 

4 ance. 5. The place where the defender ſhould appear. 6. The 

; judge before whom he is to appear. I muſt obſerve, by the way, 


that this reference to thoſe books, as our law, demonſtrates the au- 
thenticalneſs of them. It is ſtill requiſite, in executions of brieves, 
1 8 for ſerving of heirs, that the executer and witneſſes verify the ſame 
upon oath, but not in other executions. Nor do the witneſſes to ci- 
tations before baron-courts verify them; and generally no witneſſes 
| are taken thereto, but the whole depends on the veracity of the of- 
|  _ ficer; which is an abuſe, and ought to be corrected. 


TT. 
The Furiſdiftion and Authority of the Court of Seſſim. 


pa 8 be conſidered. Among which the court of ſeſſion, or college 


ſion; it con- Of juſtice, inſtituted by king James V. anno 1 537, after the model of 
its of Inge the parliament of Paris, juſtly merits the firſt place. It conſiſts of 
a . pre- the preſident, and 14 ordinary lords of ſeſſion. The chancellor, 
2 ; nd when preſent, had the privilege to preſide, in which caſe the lord 
etraordina. preſident fat as an ordinary lord: and, in abſence of the chancellor p. 1579. 
ry lords, if and preſident, the lords chooſe one of their own number to preſide 5 


| 1. The inſli- F | HE juriſdiction of particular courts of judicature comes next to 
| 


| PE Luc bP. 1537. 
rater for the time. Nine lords make a quorum, tho, by the inſtitution, e. 1537 
name them, 10 Were requiſite * The king, by the original erection, might F. 1587; 


name 
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5 
33 
9 
8 
8 
8 
8 
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4 p. 1537. 
c. 40. 


b 10 Geo. I.. 
E. 1. 


L 179. 
c. 93. 


d 10 Geo. I. 


© July 31. 
1574. 


Trr. VII. Juriſdiction of the Court of Seſſion. 509 


name three or four lords of parliament to ſit and vote in the court of 
ſeſſion . who are termed Extraordinary Lords of Seſſion. But thoſe 
are not counted in making a Quorum, nor do they receive a ſalary, 
and are not bound to attend, but when preſent they vote, and their 
votes are of the ſame effect as thoſe of the ordinary lords. 


By a late ſtatute, whenever the places of the four extraordinary 
lords of ſeffion, that then were, ſhould become void, no new pre- 
ſentation or nomination of any extraordinary lord can be made to ſup- 
ply the vacancies; and, if any ſuch nomination ſhall be made, it is 
declared null and void* : and at preſent there are but two remaining. 
This is no innovation or er.croachment on the court of ſeſſion, but 
only the king's 1 py | from his own prerogative to name extraor- 
dinary lords, which he had by the original inſtitution. They were 
not ſubjected to any examination, or form of admiſſion, by the court 
of ſeſſion, as is neceſſary in the caſe of the ordinary lords ; and fince 
the extraordinary lords do not make up the number to conſtitute a 
quorum, the conſtitution of the court is not violated by diſcontinuing 
them in time coming. At the ſame time, it muſt be owned, that it 


conduced not a little to the benefit of the ſubjects, to have four of 


the nobility thus trained up in the experimental knowledge of our 
law ; and who, by the original plan, being peers, were of courſe 
members of parliament, and ſo judges in the laſt reſort. 


By the ſame ſtatute 4 the admiſſion of the ordinary lords of ſeſſion 
is thus ordered, v/z. That the king ſhall name and preſent any per- 
ſon to the vacancy, qualified in terms of former acts, and particular- 
ly the articles of union, whereby the perſon preſented muſt have 
ſerved five years as advocate or clerk of ſeſſion, or 10 years as writer 
to the ſignet. And writers to the ſignet muſt likewiſe have under- 


gone a trial on the civil law, before the faculty of advocates, two 


years before their preſentation. The qualifications of the preſentee 
are to be tried by the court of ſeſſion, which is done in this manner; 
He reports two or three points to the lords, taken to report by the 


lord ordinary in the outer-houſe; and, in order thereto, fits on the 


bench with him, while he is hearing the cauſes pleaded before him; 
and thereafter, he muſt report a cauſe, upon an hearing in preſence, 
in the inner-houſe. And, on all theſe occaſions, he gives his opinion 
upon the points reported, before the court proceed to judge in the 
fame. If the lords are ſatisfied with his performances, they admit 
him to the office, upon taking the oaths to the government, and the 
oath de fideli, or for the faithful adminiſtration of his office. This 
order of trial is preſcribed in an act of ſederunt, approved by the 
king, and which has been ever ſince obſerved e. But, if the lords 


are of opinion, that the perſon named is not duly qualified, they, by 


the foreſaid new regulation, ſhall tranſmit the whole matter to the 
king; and, if his majeſty ſhall ſignify, under his fign-manual, that 
the perſon nominated ſhall notwithſtanding be received, the lords 


2. No new 

e xtraordina- 
ry lords of 
ſeſſion to be 
named ; this 
no encroach- 
ment on the 
ſeſlion, 


3. The man- 
ner of the 
preſentation 
and admiſſion 
of the ordi- 
nary lords of 
ſeſſion. 


are forthwith to admit and receive him accordingly: and if the king, 


after ſuch examination, ſhall nominate ſome other perſon, the ſame 


order is to be obſerved as with the perſon firſt preſented. The lords 


ol ſeſſion hold their office for life, or Quamdiu ſe bene geſſerint. 
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4. The court THE court of ſeſſion, or ſenators of the college of juſtice, (as the 
bet rouge lords of ſeſſion are frequently termed) fit in the inner parliament- 
juſtice more houſe, and cauſes decided by them are faid to be determined In pre- 
8 ſentia, i. e. in preſence of the lords of ſeſſion. The 14 ordinary lords 
The buſineſs Come by turns weekly to the outer-houſe, and each, in his week, 
of the ordi- © hears cauſes that come before the lords, in the order the fame are 
nary in the ſet down in the books of enrollment, by the keeper thereof. The 


t-hc ſt » SE 1 1 
Ont Jord, whoſe courſe it is to fit on the bench in the outer-houſe, is called 


Ordinary for that week, and hears cauſes argued before him, while 


the reſt of the lords are fitting in the inner-houſe, for diſcuſſion of 
buſineſs before them; and, upon extraordinary occaſions, is ſome- 
times called in to be aſſiſtant. Such cauſes as are fixed before ordi- 
naries, by being called before them during their week, but not de- 
termined, are farther heard by them at the outer-houſe bar, when 
the inner-houſe is not ſitting, till they are finally diſcuſſed ; and for 
that purpoſe three lords fit in the outer-houſe, from nine to ten, each 
ſederunt-day, on three ſeveral benches there ?. 


5. The con- Tur lord preſident, and all the ordinary lords, except the one 


my org who, by courſe, is ordinary in the outer-houſe, meet in the inner- 


houſe of ſeſ· houſe for the determination of cauſes brought before them, at 10 in 
lion, and the forenoon, on all the work- days of the week, (except Monda 
their cogni- 


zance. during the time of ſeſſion, which, for the winter, begins the firſt of 


Acc of ſed. 
June 6.1733. 


November, and ends the laſt of February, with an intermiſſion not 


exceeding 10 days in time of Chriſtmas; and begins on the firſt of 
June, and ends the laſt of July for the ſummer- ſeſſion. As to which, 
there is no alteration by the late act, for correcting the Calender by 
an expreſs proviſo in the ſtatute b. So that, when the new Calender 
takes place, vig. after the 2d day of September 1752, the court 
of ſeſſion ſhall meet, and riſe 11 days later than the fame would 
have happened by the new ſupputation of time, by which the com- 


mencement of each month is anticipated or brought forward, by the 


ſpace of 11 days; and the ſame is the caſe as to the court of exche- 
quer. Tho', by the inſtitution, Monday is a ſederunt-day *, yet it was 
afterwards found convenient, that it ſhould be left vacant, in order 
to the clients adviſing the lawiers in their cauſes, that were to come 
in, by courſe of the roll, before that week's ordinary. The cogni- 
zance of the lords in preſence concerns actions, wherein the proof is 
concluded upon acts of litiſconteſtation, determining the relevancy, 
or before anſwer, conform to the order of the rolls; as likewiſe o- 
ther cauſes, which, on account of the importance of them, or their 
requiring diſpatch by the forms, or by ſpecial appointment of the 
court, are to be heard and determined in preſence ; or are brought 
before them upon report from the ordinaries in the outer-houſe, 
where they find difficulty, or by petitions from parties, who think 
themſelves aggrieved by the interlocutors of the ordinaries. The 
lords, of old, adviſed and determined cauſes with cloſe doors, but 
which was remedied by ſtatute*; it being reaſonable, that parties 
and their procurators ſhould be preſent, to ſuggeſt ſuch matters of fact 
as might otherwiſe eſcape the obſervation of the court; and that the 


grounds whereon their judgments proceed ſhould be known to the 


world. 


IF 


b 24 Geo. II. 
* 


P. 1537. 
e. 43. 


P. 1693. 
c. 26. 
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Ir a decree is extracted, upon judgments by the ordinary, with- 
out laying the caſe before the whole lords, it is as effectual, as if it 
had been pronounced by them. This is moſt reaſonable, becauſe 
all that are not ſatisfied with the ordinary's interlocutor, may reclaim 
to the whole lords, and therefore ſuch as do not, are underſtood to 
acquieſce ; and the fame muſt conclude them as effectually as judg- 
ments of the collective court. And accordingly the ſtile of ſuch de- 
crees is the ſame, as if they had been given by the whole lords. 

THEREFORE this court is juſtly admired for its contrivance, in or- 
der to diſpatch of buſineſs, and, at the ſame time, with great ſolem- 
nity and deliberation. It is in effe& 14 ſuperior co-ordinate courts all 
in one; _— the ſentence of each of the ordinaries is after extract 
equal to that of the whole. And the whole lords, in præſentia, may 
be regarded as a court of appeal, where the judgments of the reſpec- 
tive ordinaries may be ſummarily before extract reviewed, and, if 
wrong, reverſed. The ordinary, whoſe interlocutor is under review, 
ſits and votes in the queſtion, Whether it ſhall be affirmed or reverſ- 
ed ; fince, in either caſe, he can only have in his eye the impartial 
adminiſtration of juſtice between the parties; and, upon the reaſon- 


ing of the other lords, may be of opinion for altering his own inter- 
locutors, as ſometimes hath occurred, 


AND, for the further expediting of buſineſs, two of the lords, by 
turns, attend in the ſefſion-time in the afternoons, when the court 
of the inner-houſe does not fit, each of whom takes the depoſitions 
of parties or witneſſes that are brought before them; and both con- 
cur in taking the evidence, in ſome few caſes, of great moment, as 
in improbations, and proving the tenors of writings. And another or- 
dinary has, by courſe, the charge of preparing and making up the 
ſtates in concluded cauſes, in order to their being adviſed and finally 
determined by the court in preſence. - 


Ix order to diſpatch matters that cannot admit of delay, one of 
the lords, in courſe, is ordinary upon the bills, and attends all ſeſſion- 
days in ſeſſion- time, before the lords fit down; and, in vacation-time, 
certain days of the week for ſigning deliverances (interlocutors) on 
common bills of horning, inhibitions, arreſtments, &c. that paſs of 
courſe ; unleſs the party, againſt whom they are to be ſerved, bein 
appriſed of them, object, and deſire to be heard againſt their paſſing, 


and ſometimes on ſpecial conſiderations they are ſtopt. But the chief 


buſineſs of this ordinary is the adviſing bills of advocation or ſuſpen- 
ſion; for, in paſſing thoſe bills, a ſummary cognition is always neceſ- 
ſary, that the diſpenſation of juſtice may not be protracted, nor the 
diligence of parties delayed without cauſe; and, if difficulty occurs in 


advifing ſuch bills, they are laid before the lords in preſence, by the 
ordinary, or by the party who conceives himſelf aggrieved by the 


ordinary's judgment in time of ſeſſion, and before three of the lords 


in time of vacation. 


Tux original inſtitution of the court of ſeſſion was by ſtatute 
of parliament . And the conſtitution of it was thereafter confirm- 
ed by the pope, who gave certain benefices in Scotland, and rents 


for 


6. Deerees, or 


judgments 


before an or- 
dinary, as 


eſſectual as 
thoſe by the 
whole lords, 
after decree 
extracted. 


7. The court 


of ſeſſion, in 
effect 14 


courts, and 
a court of 


appeal. 


8.Two ordi- 
naries upon 


the witneſſes, 


and one for 
preparing 
concluded 
Caulcs. 


9. The buſi- 
neſs of the 
lord ordina- 
ry on the 
bills. 


ro. The court 
of ſeſſion e- 
ſtabliſned by 
act of parlia- 
ment, and 
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confirmed 

by the pope. 
Wü called 
lords of 
council and 
ſeſſion; their 
conſtitution 
and privi- 
le ges ratified 
by ſeveral 
Scots ſta- 
tutes, and 
ſecured by 
an article of 
the union. 


17. The pri- 
vileges of the 
members of 
the college of. 
juſtice; firſt 
to be exempt- 
ed from the 
juriſdiction 
of inſerior 
judges in ci- 


vil caſes. 


12. How far 
does ſuch ex- 
emption ob- 
tain in cri- 
minal mat- 
ters. 
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for the ſuſtenance of the ſenators of it, as the ſtatute, in which this 


confirmation by the pope is mentioned, ſets forth; but the ſame was 


afterwards put under a different regulation*. They are deſigned the 
Lords of council and ſeſſion in all their acts and decrees, as coming 
in place of the court of the lords of ſeſſion of old, which was a com- 
mittee of parliament, appointed from time to time to decide finally in 
cauſes civil b, and conſiſted ſometimes of more than 100 perſons ©; 
and in place of the daily council that ſucceeded them . The juriſ- 
diction, authority, and privileges of this honourable court were ratifi- 
ed in ſeveral ſubſequent parliaments. And laſt of all it is declared by 
the articles of union*, That this court, its authority and privileges, ſhall 
remain the ſame in all time coming; but ſubject to 1 vary by 
the parliament of Great Britain, for the better adminiſtration juſtice, 


Tur privileges of the members of the college of juſtice are, Firſt, 
That they may plead an exemption from the juriſdiction of all inferi- 
or judges, when purſued in civil cauſes ; notwithſtanding that ſuch 
actions, in the caſe of others, muſt be ſued before inferior judges in 
the firſt inſtance, as moleſtations f, ſums below 200 merks, (and by 
the late act 12 J. Sterling s) Sc. And as they can only be inſiſted a- 
gainſt before the court of ſeſſion, ſo they may bring ſuch cauſes at 
their own ſuit before that court : the reaſon is, becauſe, being ob- 
liged to attend, they ought not to be abſtracted from the buſineſs 
of their clients, by proceſſes before other courts. And the magiſtrates 


of Edinburgh are bound to ſuſtain a declinature of their juriſdiction 


in thoſe caſes, without obliging the party to raiſe an advocation, 


which is the method with reſpect to others, 


As to the exemption of the members of the callege of juſtice, from 
the juriſdiction of the magiſtrates in criminal matters, the lords of 
ſeſſion ſuperceded to give judgment when the caſe was before them , 
till enquiry was made into the cuftom. There does not appear any 
farther procedure as to that point. However it is plain, that as to miſ- 
behaviour of any particular members in their reſpective offices, it re- 


gularly can only be cognoſced by the courts before whom they of- 


fend. And as to common miſdemeanours, or crimes that do not con- 
cern the adminiſtration of juſtice, it would ſeem, that if there is no 
inſtances to the contrary, (as J know none) an exemption, in ſuch 
caſes, from the ordinary juriſdiction of inferior courts, ought not to 


take place; for the intereſt of the public requires that the trial of crimes 


W p. 1471. 


o Spotſw. ab- 
ſtrat from 
antient re- 


Ff P. 1587. 
2. 7. 
5 20 Geo. II. 


h Feb. 23. 
1687. 


ſhould have its due courſe, without any let or impediment from pri- 


vileges, Ne crimina maneant impunita, That crimes may not eſcape pu- 


niſhment; and the court of ſeſſion is not competent in ſuch caſes. 


13. They are 
free of the 
annuity and 
petty cuſ- 
toms of the 


town of E- 


dinburgh; 
their privi— 
lege when 
living in any 
other royal 
borow. 


Nxxr, they are free of the city of Edinburgh's annuity, impoſed 
on the other inhabitants for payment of the ſtipends to their mini- 
ſters, &c. and of all the city-impoſts, and petty cuſtoms for victuals 
or liquors imported into the city for their uſe. Thoſe privileges 
were aſcertained by a ſentence of the court of ſeſſion, ingroſſed a- 
mong the acts of ſederunt, proceeding on a proceſs of declarator, at 
the inſtance of certain members of the college of juſtice; by which 
likewiſe they declare who are the perſons intitled to the ſame :. Mem- 
bers of the college of juſtice, being in any royal borow; are exempt- 


ed, 


| Feb. 23. 
1687, acts of 


ſed. p. 154 
&c. a 
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e. 68. 
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ed, by ſpecial ſtatute, from watching and warding, or contributing 
to aſſeſſments for the poor, or other burthens concerning the borow *. 


Bur the lords of ſeſſion were ſpecially privileged from payment 
of all taxes, contributions, or other extraordinary charges impoſed 
on the other ſubjects. This immunity was originally, at the inſtitu- 


tion of the college of juſtice, granted, and renewed thereafter to them 


by divers old ſtatutes ſinceb, in which the reaſon of the privilege is 
juſtly aſſigned: Their conſtant attendance on the ſeſſion, except 
ein feriat or vacation time, and the great pains and trouble they un- 
« dergo thereby, and their eminent ſervices to the king and the 
kingdom in that reſpect.” But this privilege, as to an exemption 
from the land-tax or ceſs, hath not taken place ever ſince the union; 
nor I believe for a long time before, the ſame being impoſed on all 
lands without diſtinction, as to whom they belong. And indeed tho 
it was at firſt peculiar to the lords, yet afterwards all the privileges, 
liberties and immunities that were competent to the ordinary lords of 
ſeſſion, were, by expreſs ſtatute, extended to advocates, clerks, wri- 
ters to the ſignet, and remanent members of the college of juſtice e, 
which muſt include this privilege of exemption from taxes. And ac- 
cordingly, in the firſt taxation impoſed thereafter, which was by act 


of the convention of eſtates, it is declared, That the lands, belonging 


in property to the lords of ſeſſion, and all other members of the col- 
lege of juſtice, ſhall be free from the ſaid taxation *; and it is thought, 
that unleſs the exemption had been competent by law, the conven- 
tion of eſtates could not have given ſuch an indulgence. I find that 
the ſame was confirmed to the lords of ſeſſion by a letter from kin 

Charles II. © but I doubt if it was ever ſince indulged them. The 
lords of ſeſſion, however, have this peculiar privilege, that all com- 
plaints againſt them, called Murmurings in our ſtatute, can only be 
laid before the king, who is to order the puniſhment of thoſe found 
guilty; and if they are found innocent, the perſon complaining is to 


be puniſhed with all rigour. All thoſe privileges, either common to 


all the members of the college of juſtice, or peculiar to the lords, are 
ſecured by the treaty of union f as above. 


TH1s court has juriſdiction in all actions civil, and their ſentences 


and decrees are declared, by the original inſtitution , to have the ſame 


force and effect as the decrees of the lords of ſeſſion had in times by- 
paſt. Now the lords of ſeſſion, to whom reference is made in this 
act, were, in antient times, a committee of parliament, and were 


veſted with authority to judge Finally, and without any remedy, by 
appeal to the king or parliament from their ſentences ®. And, by our 


claim of right, it is only declared to be the privilege of the ſubjects 
to Proteſt for remeid or remedy of law to the king and parliament, 
againſt the ſentences of the court of ſeſſion, provided the ſame did 
not ſtop execution of thoſe ſentences *. Before which period neither 


appeals, nor proteſtations for remedy of law, were thought to be com- 


petent againſt the judgments of the court of ſeſſion. And for inſiſting 
upon it, as the privilege of the ſubjects, to have relief from the parlia- 
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on of old, as 
to taxes, 
communicat- 
ed thereaſter 
to all the 
members of 
the college 
of jultice, diſ- 
continued. 
The privi- 
lege of the 
lords as to 
complaints 
againſt them. 
All the privi- 
leges of the 
college of 
Juſtice, re- 
ſerved by the 
union, 


15. The court 
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cauſes. How 
far their de- 
crees of old 
final ; at pre- 
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againſt their 
judgments ; 
the effet of 
ſerving the 
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ment againſt the decrees of the court of ſeſſion, whereby parties 


thought themſelves aggrieved, the moſt eminent lawiers of the laſt 


age were debarred, by the lords of ſeſſion, from the exerciſe of their 
Vor, II. 6 O office, 


16. They are 


to proceed 
without re- 
gard to any 
commands 
from the 
king: all ac- 
tions civil 
may be 
brought be- 
fore them, 
except cauſes 
within 12 1. 
Sterling in 
the firſt in- 
{tance; unleſs 
they concern 
members of 
the college 
of juſtice. 


17. Queſtions 


concerning 
the validity 
of infeft- 
ments of his 
majeſty's 
property, or 
ariſing from 
decrees of 
the commiſſi- 
on, compe- 
tent before 
them. 


18. The ju- 
riſdiction of 
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office; and which procedure was approved by the king; and the out- 


ed advocates were not readmitted till they made ſubmiſſion to the 
lords, and obtained the king's conſent to that purpoſe. The whole 
proceedings upon that occaſion are recorded among the acts of ſede- 
runt . But, ſince the union, there lies an appeal to the houſe of 
peers of the parliament of Great Britain, from the jndgments of the 
court of ſeſſion, whether interlocutory or definitive; and ſerving the 
writ of appeal ſtops execution, till the appeal is diſcuſt or deſerted, as 


is before obſerved *. 


THz lords of ſeſſion are to proceed in adminiſtration of juſtice, 
without regard to writings, charges or commands from the king and 
his council to the contrary ©. As to the extent of the juriſdiction of 
the court of ſeſſion, all cauſes civil, that are not peculiar to other 
courts, are competent before them, even in the firſt inſtance ; but, 
as above hinted, ſmall cauſes, 7. e. thoſe within 12 J. Sterling, by 
the late act *, ought not to be brought before them, either original- 
ly, or by advocation, that they may have time to diſcuſs the more im- 
portant * ; but if the defender do not object, or if ſuch cauſes belong 
to any of the members of the college of juſtice, they may be purſued 
before the court of ſeſſion. The members of the college of juſtice 
are the lords ordinary and exraordinary of the court of ſeſſion, advo- 


cates, clerks, writers to the ſignet, and the principal ſervants of all 


the foreſaid members f. 


AcT1ons, touching the validity or invalidity of infeftments of his 
majeſty's property, or any other infeftments *, are peculiar to the ju- 
riſdiction of the court of ſeſſion ; as alſo thoſe concerning the point 
of right, in queſtions between the king and the ſubjects, are reſerv- 
ed to this court, in the ſtatute eſtabliſhing the court of exchequer b. 

ueſtions likewiſe ariſing from decrees of modification or locality, 
valuation or ſale of tithes, are cognoſcible by the court of ſeſſion, As 
ſuch ; tho' the pronouncing theſe decrees and actions in order there- 
to, or reduction of the ſame, are peculiar to them, As the court of 
commiſſion for plantation of churches and valuation of tithes. 


Tux court of ſeſſion may advocate civil cauſes from all inferior 
courts, except the high court of admiralty in maritim caſes ; but 
they may from the commiſſars, even in conſiſtorial cauſes, tho they 
cannot judge them, but remit the ſame, with inſtructions or with- 
out, as they find juſt, upon adviſing the bills of advocation, or at 
diſcuſſing of the ſame. As to criminal cauſes, they may unqueſti- 
onably advocate from inferior courts, ſuch as infer pecuniary fines or 
penalties, and finally judge therein, if they fee ground for remov- 
ing the ſame from ſuch courts. They do not advocate cauſes from 
the court of juſticiary, in order to give inſtructions, ſince the regula- 


tion of it by the act 1672; tho' we are informed that they were for- 


merly in uſe to do it', I ſhall ſpeak more at large of advocations 


afterwards. 


Tur1s ſuperior court has an eminent juriſdiction, as a court of Re- 
view of ſentences of inferior courts in civil cauſes ; and in that, and 


other reſpects, is veſted with the like powers as the court of Chancery 
RE: +. 
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in England; and, by the treaty of union, the ſame is ſecured to 
them, independent of that court. They may ſuſpend or reduce the 
decrees of all inferior courts in civil caſes, thoſe of the high court of 
admiralty, and commiſſars of Edinburgh, not excepted. And they 
may without doubt ſuſpend or reduce ſentences of inferior courts in 
criminal cauſes, that had not proceeded on the verdict of an inqueſt. 


IT is the opinion of ſome eminent lawiers of the preſent age, That 
the court of ſeſſion properly have the ſole power of advocating all cri- 
minal cauſes from inferior courts, and to remit the ſame to the juſti- 
ciary, if they concern caſes capital, or ſuch others as are to be tried 
by a jury, if they ſee grounds for removing ſuch cauſes from the in- 
ferior courts ; and that, likewiſe, it is the province of the court of ſeſ- 
ſion to paſs bills of ſuſpenſion of all ſentences of inferior courts in cri- 
minal matters, and to remit the ſame to the court of juſticiary to be 
judged, when they are of the above importance. That this was the 


caſe before the regulations 1672, we are aſſured by two eminent law 


iers of the laſt age“, as above; and there ſeems no ground for a vari- 
ation by thoſe regulations. I ſhall only, with great ſubmiſſion, offer 
one argument in ſupport of that opinion, v:z. That, by the act which 
eſtabliſhes the juriſdiction of the admiral court, which was ſubſe- 
quent to the regulations 1672, the lord high admiral is declared 
to have a Supreme juriſdiction in all cauſes maritim, civil or criminal; 
and it is ordained, That there be no advocation of ſuch from the high 
court of admiralty, and that any bill of ſuſpenſion of their decrees, in 
ſuch caſes, ſhall be paſt by the whole lords in time of ſeſſion, and 
by three lords in time of vacation. This laſt ordinance makes no di- 
ſtinction between civil and criminal cauſes; and therefore, it may 
ſeem to be a natural inference, that the court of ſeſſion had the ſole 
power of paſſing ſuch bills of ſuſpenſion, and remitting the ſame to 
the juſticiary, when proceeding on a trial by an inqueſt ; for we can 
hardly imagine, that the admiral court is more ſupreme in criminal 
matters than civil; or that in ſuch their ſentences are liable to no re- 


view; of which I ſhall have occaſion to ſpeak more at large after- 


wards, when I treat of that court. And, it ſuch be the caſe as to the 


high court of admiralty, that of inferior criminal courts cannot be 


different in this reſpect. It is very true, the court of juſticiary have 
been in uſe of paſſing bills of advocation of criminal cauſes from in- 
ferior courts, and of ſuſpending their ſentences; but that is ſaid onl 

to have taken place ſince the revolution, and not to have been in uſe 


before. And the reaſon may have been, that the lords or commiſſi- 


oners of juſticiary are, and, by their conſtitution, muſt be lords of 
ſeſſion, and therefore there was no queſtion made as to the interfere- 
ing of juriſdictions. And now uſage ſeems to have eſtabliſhed the 
power of the juſticiary in that reſpect. 


Tos advocations, ſuſpenſions and reductions, are in place of 
Appeals, formerly in uſe with us, and ſtill uſed in other countries, and 
are much more convenient for the due adminiſtration of juſtice, than 
appeals; becauſe proceſſes are not retarded, or execution ſtaid, with- 
out juſt reaſons ſeen and conſidered by the lords. Theſe appeals from 
inferior courts to the lords of ſeſſion, antiently with us, were called 


Falſing of Dooms, the order of which is fully ſet down in the ſta- 
tutes 


proceedings 
and decrees 
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vil caſes, and 
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23. The lords 
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tutes touching the ſame*. But appeals in civil cauſes, not exceeding 


the value of 12 J. Sterling, from inferior judges to the circuit-courts, 


are introduced by the late ſtatute *, of which I have taken notice at 
large in another place ©; and ſhall hereafter of ſuſpenſions and advo- 
cations, | 


Ir is the privilege of the lords of ſeſſion, as a ſuperior court, that 
they can ſuſpend or reduce their own decrees, as, when they are in 
abſence; and even tho' they are upon compearance, and in foro, yet 
if new matters of fact have emerged, or come to knowledge ſince 
the decree; or if the defenders were minors, and allegations in fact 
or law were omitted, they may ſtill be received in a ſuſpenſion or 
reduction. But where the allegations have been Proponed and Re- 
pelled, the lords cannot, after decree is regularly extracted, review 
the ſame, even tho' the party was minor; becauſe they have given 
their final judgment, and fo are fun; and it is neceſſary, for the 
ſecurity of mens rights, that an end be effectually put to the ſuit, 
which, if ſuch decrees were ſubject to review, might be perpetual. 
Therefore, tho' what was Competent and Omitted in the decree may, 
in the ſpecial caſes above related, be received in a ſuſpenſion or re- 
duction thereof; yet what was Proponed and Repelled cannot be 
afterwards ſo admitted, and which is eſtabliſhed by expreſs ſtatute “. 
But, if the decree was wrongfully extracted, it may be ſummarily re- 
called, upon petition to the court, and the caſe re-heard. 


Tux court of ſeſſion is both a court of Law and Equity in one. 
Thus, where the party wants relief in equity, to which at common 
law he might ſeem not intitled, this court, in virtue of this mixed 


juriſdiction can give it: as for example, one grants a bond of bor- 


rowed money, with a condition to + + it at a preciſe day, under a 
penal ſum, beſides performance, as the expences liquidated by con- 
ſent of parties ; upon failure of payment at the day limited, the pe- 
nalty in ſtrict law 1s forfeited to the creditor; but, if the creditor inſiſt 


on it, and will not be ſatisfied with his principal ſum, intereſt and 


expences, the court of ſeſſion will give relief to the debtor. Among 
the Romans, the courts of ordinary juriſdiction behoved to follow the 
letter of the law, but the Prætor ſupplied what was defective in it. 
Hence the diſtinction frequent in that law between the a&rones direc- 


te, founded directly in the law, and utiles or actiones in fattum, given 


by the Prætor in point of equity, from the ſpirit and intendment of 
the law, on which occaſion it is ſaid, that Supplet prator in eo quod 
legi deeft*. After which example, the courts in Weſtminſter-hall 
(except the equity- ſide of the court of exchequer) are limited to the 
expreſs deeds of the parties, and can give no relief in equity. Thus, 
in a ſimilar caſe with the foregoing one, in the Engliſh double 


bonds, the courts of common law, upon failure of payment of the 
ſum in the condition, at the day, behoved to decree for the whole 
double ſum, but relief was competent upon a bill in chancery ; and 


now, in virtue of the late ſtatute, the courts of common law can give 


the remedy, and abſolve the defendant, upon his bringing into court 
the principal ſum, intereſt and coſts f. There are infinite other caſes, 


where the court of ſeſſion give relief in equity, when, in ſtrict law, 
there ſeems to be none; as in redemption of wadſets limited to a pre- 
ciſe 
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ciſe term, after which the lands are declared irredeemable: this court 


allows the equity of redemption, notwithſtanding the irritancy in- 
curred, &c. 


Bes1DEs the officium ordinarium, or ordinary juriſdiction which the 
lords of ſeſſion are veſted with, there is competent to them what 
may be termed Offictum nobile. This nobile officium is founded in their 
being a ſuperior court, and as ſuch, they are intitled, in ſome caſes, 
to interpoſe, otherwiſe than according to the ordinary rules or forms 
of law, and even contrary to the form of ordinary proceedings, when 
the caſe requires it, in order to- bring out the truth, which could not 
otherwiſe be done; or to interpoſe in points neceſſary for the public 
good of the ſociety ; or for making juſtice effectual in private caſes, 
where the ordinary forms cannot reach the end, as where the court 
orders either, or both parties to be examined, Ex nobili officio, with- 
out the one party's referring the point to the other's oath, or where, 
ex officio, they ordain witneſſes to be examined ad rimandam verita- 
tem. This is a ſupereminent power, founded in their high juriſdic- 
tion, in order to the diſcovery of truth, and cannot be ſaid only to 
proceed upon their equitable powers. Equity is a favourable con- 
ſtruction of the law, and may be prayed by either party ; but no 
party is intitled to demand, as his right, an examination ex offic:o; he 


may ſuggeſt it, but he cannot aſk it as a point of right. Of the like 
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kind is the lords interpoſing to give warrants for adminiſtration of the 
eſtates of infants, having no perſon to take care of them, or of per- 


ſons abroad. They likewiſe, by this power, ſupply the defects of 


ordinary forms of diligence, as they did by allowing adjudications 


Contra hareditatem jacentem, when the apparent heir renounces ; for 
in that caſe the law had not provided a remedy. The ſame was the 
caſe of adjudications in implement, introduced by authority of the 
court of ſeſſion, to complete a party's right to lands. To this power 
may be aſcribed the lords authoriſing perſons to ſupply the vacancy 
of commiſſariots for confirming teſtaments; or of ſheriffſhips for ex- 
pediting ſervices; or ſuch matters as cannot admit of delay, till the 
places be regularly filled“: as likewiſe, their aſcertaining the quan- 
tum of burthens impoſed by deeds of parties, where thoſe authoriſed 
to do it have failed; as where the members of a tailie were allowed 
to grant ſuch conſtant jointures and proviſions to their wives and 


younger children, as certain friends named ſhould appoint, who died 
without doing it“. | ; | 


A MEMORABLE inſtance of the exerciſe of this nob:le officium, for 
which the court had the thanks of the government, was, after the 
malt-tax was intended to be made effectual in this country, which 


created great diſquiet, and a kind of mutiny. The brewers in E- 
dinburgh entered into a reſolution to give up trade, as what the 


thought could not be further beneficial to them; as this reſolution 


was entered into by all of them in one day, the inhabitants might ap- 
parently have been reduced to the greateſt ſtraits for want of drink : 
wherefore the court of ſeſſion interpoſed, made an act of ſederunt, 
and order upon the brewers, that they ſhould find caution to conti- 


24. The of 
ficium nobile 
competent to 
the court of 
ſeſſion in ex- 
traordinary 
caſes ; in- 
ſtances of 
this. 


25. A te- 

markable in- 
ſtance of the 
nobile offici- 


um of the 


court of ſeſ- 
ſion. 


nue their brewing for the uſe of the burgh, as formerly, under the 
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26. This no- 
bile officium 
is implied in 
the power to 
make acts 
for expediti- 
vn of juſtice, 
and is after 
the example 
of the court 
of equity in 


the chancery 


of England, 
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ain of immediate impriſonment, until they ſhould comply; and 
which accordingly was put in execution, and had the deſired effect. 


Tr1s nobile officium is plainly implied in the ſtatute, which gives 
the lords of ſeſſion power to make acts and ordinances for expedition 
of juſtice a: for, in order to the ſame end, they may exerciſe the a- 
bove, and other acts of juriſdiction having tendency to the like pur- 
poſe. This is accompliſhed by the nobile officium of the court of ſeſſion, 
in the ſame manner as things of the like kind are done by the court 
of chancery in England, which with us is ſupplied by that eminent 
power, and without which the adminiſtration of juſtice would be 
embaraſſed, and, on many occaſions, could not proceed. And, by the 


original inſtitution, they had the ſame juriſdiction and authority that 


the lords of ſeſſion of old had*; and except as to the liberty of ap- 


pealing againſt their judgments, in manner above-mentioned, their 


authority is ſtill the fame, being ſettled by the articles of the union. 


27. Thecourt 
of ſeſſion in 
place of the 
court of 
chancery 
with us. The 
chancellor 


might have 


preſided in it. 


28. By this 
ower the 
ane cannot 
extend ſta- 
tutes beyond 
their terms, 
under colour 


of equity. 


29, How far 
the juriſdic- 
tion of the 
court of ſeſ- 
ſion extends 
to matters 
criminal, 


Tur chancellor of Scotland had the privilege to preſide in all judi- 
catories of the kingdom; and particularly, at the inſtitution of the 


college of juſtice, he might preſide, when preſent, in the court of 


ſeſſion, as above, (tho' another was the ordinary preſident of it *) in 
the ſame manner as he did in the old court of the lords of ſeſſion, 
which were a committee of parliament *. But the chancellor never 
had by himſelf any judicative power in cauſes between parties with 
us. Wherefore, fince we had no court of chancery, it was juſtly or- 


dered, that our ſuperior court of juſtice, in civil matters, ſhould be 


endowed with the high juriſdiftion aforeſaid. This nobile officium 
of a court is founded in an expreſs text of the civil law. 


In virtue of this nobile officium, or of their juriſdiction as a court of 


ws . 1540. 
C. ER 


P. 1537» 
c. 39. 


6p. 1661. c. 1. 
4. 1837. 
c. 40. 


© P. 1425. 
. . 


. 
de legibus. 


equity, the lords of ſeſſion do not aſſume a power unſuitable to the 


character of judges, which is to interprete the laws by the rules of 
equity, where there is place for it. Thus the laws of the Romans 
were to be interpreted by the judges according to equity, and from 
thence to be extended to ſimilar caſess; but, if there was a contrarie- 
ty between the words of the law and equity, it was the prerogative 
of the emperor to give the interpretation, Inter æquitatem juſque inter- 
pofitam inter pretationem nobis ſolis, (ſays the great Emperor Conſtan- 
tine) et oportet et licet inſpicere ® ; and which the Emperor Juſtinian 
farther explains i. | 


Tur juriſdiction of the lords of ſeſſion is properly in cauſes civil. 
But beſides what is already obſerved, touching advocations and ſuſ- 
penſions in criminal matters, they judge in ſome other criminal 
caſes, but principally for a civil effect; as in battery, pendente lite, that 
the invader may be declared to have loſt the cauſe, and in improba- 
tion of writings, for declaring them forged or improbative; and 
ſometimes they puniſh the forgers, v:z. when circumſtances of mi- 
tigation attend them, and they deſerve not a ſevere corporal puniſh- 
ment, as death or demembration. But otherwiſe they remit them 
to the court of juſticiary, who always, in ſuch caſe, inflict a corpo- 
ral, and generally a capital puniſhment. The lords likewiſe impoſe 
cenſures, or other arbitrary puniſhment on ſuch as commit offences 


OT 


5 L. 31. f. de 
legal. I. 5. 
c. eod. tit. 


hL. f. c. de 
legib. 

i L. fin, cod. 
tit. 


Acts of ſed. 
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gainſt Black- 
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July 20. 
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gainſt Wells. 
b B. I. tit. 10. 


dale. 
inſt, 82, &c. 
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or miſdemeanours in relation to cauſes depending before them, as falſe- 
hood or corruption in witneſſes, practiſing upon them, or ſuppreſſing of 
evidence a; or concerning the court, or any of their number, or other 
members of the college of juſtice, in the exerciſe of their office; or 
perſons in the proſecution of their cauſes before them, as was for- 
merly remarked. The lords are alſo fully competent to actions of 
wrongous impriſonment, or for damages ariſing from crimes, as is ſet 
forth cllewhere *, | 


REGULARLY, cauſes, intended to be diſcuſt in the court of ſeſſion, 
are brought in before the ordinaries. But there are ſome caſes where- 
in ſummary complaints are directly competent to the court, without 
applying to the ordinary in the outer houſe ; as againſt irregular ex- 
tracts, or for the abuſes juſt mentioned, or for contempt of the lords 
authority, by parties diſregarding ſuſpenſions, or inferior judges pro- 
ceeding in the cauſe after advocation, and in other extraordinary caſes 
that ſtand in need of preſent remedy. Summary application 1s like- 
wiſe frequently allowed by ſtatutes ; as complaints for undue returns 
of commiſſioners to parliament, or for annulling elections of magi- 
ſtrates or town-counſellors; and this courſe is ſometimes followed in 
complaints againſt forgers of writings, &c. And in thoſe caſes the 
complaint or petition 1s ſerved on the parties, by order of the lords, 
upon certain days notice, and the cauſe thereafter is either heard in 
preſence, or diſcuſt, on adviſing the bill and anſwers, as the impor- 
tance of the ſame requires. 


Tur lord preſident reſumes all caſes before the lords, whether up- 
on pleadings in preſence, reports or petitions, and ſuperintends the 
proceedings of the court, which is a vaſt province, and requires a 
man of great abilities to diſcharge it. He who fills the chair is every 
way worthy of it, and fully equal to the charge ; and all that wiſh 
well to this country, and the ſpeedy and equal adminiſtration of juſ- 
tice, will rejoice at his long continuance in that eminent ſtation. ' 


Obſervations on the Law of England, in relation to the Premiſes. 


IN the chancery of England there are two courts, one Ordinary, 
Coram domino rege in cancellaria ; where the lord chancellor, or lord 
kceper of the great ſeal, proceeds Secundum legem, et conſuetudinem 
Angliæ, according to the line of the laws and ſtatutes of the realm: 
thus, he holds the plea of Scire facras, for repeal of the king's let- 
ters patent, traverſes of offices, writs of Audita quœrela, &c. and an- 
other Extraordinary, Secundum bonum et &quum. 


Tuls laſt court is called a Court of Equity, or Court of Conſci- 


ence; and three things are chiefly to be judged in it. 1. Covin, v2. 
all frauds, covins and deceits, for which there is no remedy at com- 
mon law. 2. Accident, as where a party 1s prevented, by an in- 
terveening accident, from fulfilling a condition; for inſtance, a ſer- 
vant of an obligor or mortgagor is ſent to pay money at the day, and 
is robbed, or the like. 3. Breaches of truſt and confdences *, 


Bur 


30. Summary 
complaints 
for contempt 
of authority, 
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3. The court 
of equity 
gives no re- 
lief where 
the party's 
right is cut 
off by act of 
parliament. 


4. The court 
ol ſeſſion 
veſted with 
the like pow- 
ers as the 
court of equi- 
ty, and ſub- 
ject to the 
ſame limita- 
tion in the 
exerciſe of it, 


1. The origin 
of the court 
of commiſſi- 


on a commit- 


tee of parlia- 
ment. The 
effect of their 
decrees of 
old and at 
preſent; at 
firſt they on- 
ly had power 
to provide 
miniſters out 
of the tithes; 


thereafter 


their powers 
much en- 
larged. 


2. The juriſ- 
diction of this 
court annex- 
ed to the 
lords of ſeſ- 
ſion, but (till 
as a court of 
commiſſion, 
and, as ſuch, 
havedifferent 
clerks and 
macers from 
thoſe of the 
ſeſſion; the 
writers tothe 
{inet not 
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Bur in no caſe will this court of equity give relief to a party whoſe 
right is cut off by an act of parliament; as where one has loſt his 
action by the ſtatute of limitation; nor will it give relief directly a- 
gainſt a rule or maxim of the common law. And where the party 
appears to have a plain and adequate remedy at common law, this 
court will not intermeddle in point of equity, but diſmiſs the bill, and 
leave the party to ſuch remedy *. | 


Tur court of ſeſſion is inveſted with the ſame powers as this court 


of equity in the chancery. And likewiſe in giving remedy in point of 


equity, or otherwiſe they are ſubject to the ſame limitations ; for un- 


der that colour, or by virtue of their nobile officium, they cannot 


contraveen the direct ordinance of the law, as to repone a party againſt 
preſcription, or the like. 


111 


The Court of Commiſſion for Plantation of Churches, and Valuation 
. F Tithes. 


T HE next court that naturally falls under our conſideration is 
the Court of Commiſſion for Plantation of Churches, and 
Valuation of Tithes. It was originally a commiſſion of parliament, 
to a particular number of each eſtate, for a limited time, and renew- 
ed from time to time with almoſt the ſame powers, but with ſome 
variation as to the Quorum. This court became neceſſary after the 
reformation, when tithes moſtly came to be in the hands of laymen. 
Their acts and decrees were declared to have the ſame force as de- 
crees or acts of parliament. In that ſtate it would ſeem that this 
court had a higher juriſdiction than the court of ſeſſion ; but there 
lies at preſent an appeal from them to the houſe of lords, in the ſame 
manner as from the court of ſeſſion, which is now veſted with their 
authority. The firſt commiſſion had only power to provide miniſters 
with competent ſtipends, out of the tithes of the pariſhes, in the hands 
of titulars and tackſmen ; and to grant tackſmen a recompence for 
the additional burthen of ſtipend, by prorogation or prolongation of 
their tacks or leaſes, as they ſaw reaſonable b. But thereafter, purſu- 


ant to the regulations by king Charles I. in relation to tithes, their 


powers were conſiderably enlarged e. 


Tux juriſdiction that formerly belonged to the commiſſion is now 
annexed to the cognizance of the lords of ſeſſion, by ſpecial ſtatute, 
which ſets forth in the preamble The great prejudice that did redound 
to this nation, thro' want of an eſtabliſhed and fixed judicature, to cognoſce 
and determine in ſuch cauſes and things as by former parliaments were re- 


ferred to their commiſſion for Plantation of churches, &c. and therefore 


authoriſes and appoints the lords of ſeſſion to judge, cognoſce, and de- 
termine in all affairs and cauſes whatſoever, which, by the laws of 
this kingdom, were referred, and did belong to the juriſdiction and 


cognizance of the commiſſions appointed for that effect, as fully and 


freely in all reſpects as they do, or may do, in other civil cauſes d; 
and molt of the particulars that fall within their verge are ſpecially 
mentioned in the act. T ho' the ſame perſons are now judges in the 


court 


Coke 4. 
inſt. 8. Bac. 
new abr. 
(court of 
chancery) 


590. 
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court of ſeſſion and court of commiſſion, yet they are ſtill ſeveral ſummonſes 
courts, and the lords judge in a quite different capacity, As commiſ- before thein. 
ſioners for plantation of churches, Sc. from what they do As judges 
in the court of ſeſſion. They are ordained to meet every Wedneſday 
in the afternoon, in time of ſeſſion, and to call and diſcuſs cauſes, be- 
longing to their cogniſance as the court of commiſſion, ſummarily, 
by courſe of the roll to be made up of the fame ; and, as the court of 
commiſſion, they have their own clerks and macers different from 
thoſe of the ſeſſion, as formerly the commiſſion had. The lord re- 
giſter and his deputes have the only power and privilege to raiſe and 
ſubſcribe ſummonſes and diligences relating to the aftairs belonging 
to the commiſſion ; but they muſt paſs his majeſty's ſignet as former- 
ly : however, the writers to the ſignet are not intitled to intermeddle 
therein, tho' they ſign all ſummonſes before the court of ſeſſion. 
Summonſes before this court have but one diet, which is on fix days 
as to thoſe within the kingdom, and 60 as to perſons abroad, and their 
decrees may be extracted after the next ſederunt-day, if no ſtop is pro- 
cured thereto. 

Tux juriſdiction of this court extends to all actions for valuation 3;The extent 
and ſale of tithes, modification and locality, or augmentation of mini- Jidion of 
ſters ſtipends, prorogation to tackſmen of tithes, on account of new this court; 
burthens impoſed on them during the currency of their tacks, They tir . 
have farther the only power to disjoin too large pariſhes, to erect new ceedings; ap- 
churches, or to tranſport churches, as they ſee cauſe, the ſame be- peal * 5 
. . 2 gainſt their 
ing always done with conſent of the heritors of three fourths of the jecrees. 
| | pariſh, conform to the valuation of the ſame. They have likewiſe, 

L by the ſame ſtatute, power to unite two or more pariſhes into one ; 
. but as to which the foreſaid conſent of the heritors is not requiſite; 
becauſe they have no patrimonial intereſt, as to the tithes or other- 


wiſe, to oppoſe ſuch annexation. 


Tur rules by which they are to proceed in matters before them, 
are laid down in the before quoted act, eſtabliſhing the lords of ſeſſion 
in place of the commiſſion, and acts therein referred to. All cauſes 
are determined in preſence of the whole lords, except ſome ſpecial 
points, which they remit to any of their number, from whoſe inter- 
locutors there is place to reclaim to the lords as a court of commiſi- 
on. They may review their own interlocutors, and reduce their 
decrees, or thoſe of the old commiſſions. And whatever the preroga- 
tive of this court was, when they were in a manner a committee of 
parliament, there now lies an appeal from their ſentences to the houſe. 
of lords, as above. 
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Tur powers exerciſed by this court may ſeem, in ſome reſpect, an 4: The foun” 

3 | encroachment on property; for inſtance, to value and ſell tithes, the 
= without the owner's conſent, for a price below the true value; and to commiſſion 

7 grant prorogations of tacks of them, without conſent of the titulars, amy 

who are proprietors of the ſame: all which may be ſuppoſed liable to a price much 


3 objection as acts of injuſtice, and that the ſame ought not to be al- below the 

7 lowed. But it muſt be conſidered, that the titulars and tackſmen of a _ 

: Anno the tithes had but a quarrelable title thereto ; and therefore ſurren- rogue tacks, 
1627, 28 dered their right into the hands of king Charles I. * and ſubmitted to Vithout con- 
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titulars of the 
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5. The lords 
of ſeſſion, as 
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the decrees of 
the ſeſſion, 
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dinburgh; 
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572 An Inſtitute of the Laws of ScorlAx D. Book IV. 


his determination what conſideration they ſhould have for the ſame. 


And accordingly the king pronounced his ſeveral decrees-arbitral, al- 


lowing to the heritors a valuation and fale of the tithes of their own 
lands, and taxing the price to nine years purchaſe of the free tithes 
and which were the foundation of the powers granted to the court of 
commiſſion, by ſubſequent ſtatutes, in relation to the valuation and 
ſale of tithes . And this was extended afterwards to tithes, whereof 
the heritable right is given to the patron, under an obligation to ſell 
them to the reſpective heritors, at ſix years purchaſe. of the free tithes b; 
but which reſpective valuations are to be made with deduction of the 
king's annuity. And as to prorogation or prolongation of tacks, it is a 
moſt natural recompence to tackſmen; and the titulars have them- 


{elves only to blame, ſince they have it in their power to prevent it, 


by undertaking the additional burthen impoſed on the tithes during: 


the currency of the tacks. I have treated on prorogation of tacks of 


tithes by the commiſſion elſewhere. 


Tux lords of ſeſſion, as a court of commiſſion; have not only the 
powers competent to the former commiſſions of tithes transferred to 
them, but are farther impowered to make up the tenor of the de- 
crees that had paſſed before them. And for ſupplying the regiſter of 
that court, which was deſtroyed by fire in the year 1700, they were 
ordained to receive, into the regiſter of that court, any extracts from 
thoſe records, which are to be holden as the warrants, and the pre- 
ſenters of them to have new extracts gratis“: and farther, by prac= 
tice, hornings on decrees of locality, whereof the warrants were loſt, 
as above, are holden in place of the decrees themſelves. The pro- 
ceedings and ſentences of the lords of ſeſſion, as a court of commiſſi- 
on, are declared, by this aQ, to be of the fame force as in other civil 
cauſes before them as a court of ſeſſion; and for this reaſon are liable, 
in the ſame manner, to review by appeal to the houſe of lords. 


In 
The Court of Juſticiary. 
"PHE Court of Juſticiary has not properly any juriſdiQtion in ci- 


vil caſes: however, in criminal proſecutions, at the inſtance 
of the party aggrieved, with concourſe of the king's advocate, they, 
on divers occaſions, decree the defender, found guilty of the crimes 
or offences wherewith he is charged, in damages to the purſuer, at 
their own modification. 


ANCIENTLY with us, the whole ſupreme civil juriſdiction, as well 
as criminal, was lodged in the high Juſticiar, or Juſtice-general ap- 
pointed by the king, which is of very old ſtanding *; the fees of him 
and his clerks having been limited to them in thoſe times, as eſtabliſh- 
ed officers ; and indeed in that old ftatute, juſt referred to, the juſti- 
ciar is taken notice of next to the Chancellor. The juſticiar kept his 


courts in Edinburgh, and, in caſes of difficulty, aſſeſſors were ap- 
held juſticiar - 


pointed to him by the king, and he was to hold two Juſtice-Eyers, or 
Airs, yearly in each ſhire. And I find that ſometimes there were 
two 


* Anno 
1633. 


dP. 1690. 
c. 22. and 30. 


e B. 2. tit. $, 
9173. 


PD. P. 1707. 
c. 9. 


a Stat. Rob. 
III. c. 30. 


dp. 1487. 
C. 105. 


© Spotſw, ab- 
ſtra& out of 

the ancient 

records, 


f Skeen verbo 
(iter.) 


© 20 Geo. II. 


Ty I. IX. 


of Forth. 


mittee of parliament, ſubſiſted, the juſtice or juſticiar was a ſuperior 
judge- ordinary for all civil cauſes, as he is expreſsly termed in the 
ſtatute *; by which it appears, that very few cauſes were then com- 
petent before the lords of the king's council, as the ancient lords of 
ſeſſion were then termed, which appears from the records of their 
proceedings e. But after the inſtitution of the college of juſtice, the 
juſticiar or juſtice-general ceaſed to have juriſdiction in civil cauſes, 
which was veſted in the court of ſeſſion then eſtabliſhed, But the 
juſtice-general remained {till judge-ordinary for criminal matters; 
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two juſticiars, one on the ſouth-ſide, and another on the north-ſide 


3. The juriſ+ 
diction of the 


julticiar or 
juſtice- gene- 


ral, during 
the old court 
of the lords 
of ſeſſion, and 


daily council]; 


and after in- 
ſtitution of 
the college 
of jultice. 


and the juſtice-airs were thus ordercd*, 12. that the juſtice- general 


ſhould appoint eight deputes, or that the king grant commiſſion to 
ſo many, as juſtice-deputes, two of whom ſhould be for every quar- 
ter of the realm. And there is likewiſe mention made of a deputy 
from the treaſurer, and another from the juſtice-clerk, who it ſeems 
were to be aſſiſtant in thoſe circuit-courts or airs, which are deſcribed 
at great length by our learned antiquary', to whom I refer the cu- 


* * 


rious reader. | 


Tuts method continued till the regulations 1672 were introduced, 
and the office of juſtice-deputes was thereby ſuppreſſed. And, in 
place of the juriſdiction competent to the juſtice-general, a new court 
was erected, whereof he was to be one member, and all the prero- 


gative he had over his colleagues was to preſide in the court, when 


preſent, and the juſtice-clerk is made next to him in dignity. By 
theſe regulations the court of juſticiary is expreſsly reſtricted to cri- 
minal cauſes ; and indeed, in the former regulations 1587, there is 


4. The juſz 
tice-court, of 
court of juſ- 
ticiary, as 
modelled by 
the act 167 2z 
had no cog- 
nizance in 
civil cauſes. 


no mention of civil cauſes, as belonging to the cognizance of the 


juſtice-general, or his deputes, the ſame having been formerly veſt- 
ed in the court of ſeſſion, as above. | 


Tux office of juſticiar or juſtice-general was made hereditary in 
the family of Argyle; but, previous to the regulations 1672, that ju- 
riſdiction was reſigned to the crown, with reſervation of the ſame o- 
ver the ſhire of Argyle and weſtern iſles, whoſe juriſdiction was thus 
purchaſed for moſt valuable conſiderations, vig. the ſurrender of the 
like juriſdiction over the reſt of the kingdom. But his grace, the pre- 
ſent duke of Argyle, did not oppoſe the bill for taking away that 
high juriſdiction, together with the other eminent heritable juriſ- 
dictions in Scotland, in the terms mentioned in the ſtatute 3; the 
public good being concerned in abrogating all ſuch juriſdictions, 
Wherefore, at preſent, the court of juſticiary's juriſdiction ex- 
tends over all North-Britain, and the circuit-courts are holden for the 
ſhire of Argyle, as well as for the other counties in Scotland, which 
before that ſtatute was not the caſe. | | 


Tux court of juſticiary, by the regulations 1672, conſiſts of the 
juſtice-general, juſtice-clerk, and five lords of ſeſſion named by his 
majeſty, and having commitſions from him; and hence they are 


called 


$. The office 
of juſticiar 
over all Scot- 
land of old, 
made here- 
ditary in the 
family of Ar- 
gyle ; how 
thereafter 
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This now as 
brogated 
with the g- 
ther high 
heritable ju- 
riſd ictions. 


6. Conſtitu- 
tion of the 
court of juſ- 
ticiary by 
the act 167 2» 
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7. The office 
of the juſtice- 
clerk of old, 
and thereaf- 
ter; at pre- 
ent, next in 
dignity to the 


jultice - gene- 


ral. The 
manner of 
bringing cri- 
minal canles 
before the 
court, 


8. What aps 
peals in civil 
and in cri- 

minal cauſcs 


competent 


before the cir- 
cuit-· courts. 


9. Appeals 
may be ſerved 


againſt the 
inferior 
judge, for 
cenſure, or 


reparation of 


damages, in 
caſe of wilſul 
injuſtice. 
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called Commiſſioners of Juſticiary. Thoſe are all inveſted with an 
equal power and juriſdiction in all criminal cauſes. The juſtice-ge- 
neral, when preſent, preſides, and otherwiſe the juſtice-clerk; and in 
abſence of both, the lords elect one of their number for that purpoſe. 


Tux juſtice-clerk has been, ever fince the regulations 1672, not 
only one of the judges, but likewiſe next in dignity to the juſtice- 

eneral, as above. But it is certain, that formerly, as he is termed 
Clerk, ſo truly he was clerk to the juſticiar, and is expreſsly ſo de- 
ſigned inan old ſtatute *; and, long before that time, he is named Juſ- 
tice-clerk, and as having the charge of the rolls, containing the names 
of perſons indicted at the juſtice-airs *; and the clerk of juſticiary 
{till has his commiſſion from him, and fo is his deputy. His buſi- 
neſs appears, from thoſe and other acts, to have been to take up dit- 
tays, 1. e. to make inquiſition of perſons ſuſpected of crimes, and 
thereon to form indictments againſt thoſe that were to be tried at 
the juſtice-airs or circuit-courts. This came to be committed after- 
wards to the clerk of juſticiary, properly fo termed, when the juſtice- 
clerk was advanced to be an officer of the crown, which muſt have 
been before the regulations of the juſtice-court in the 1587, for he is 
mentioned as ſuch in a preceeding act of the ſame parliament . Theſe 
dittays were taken up by way of a Porteous-roll ; and the perſons 
therein contained were indicted to be tried at the then eyer or 
circuit- court. And this being at laſt frequently uſed as a handle of 
oppreſſion, by arbitrarily putting perſons in ſuch roll, perhaps at the 
inſtigation of others, or taking money for leaving them out, was 
juſtly aboliſhed “; and indictments ordained to be made by preſent- 
ments from the juſtices of peace, or judges ordinary, and magiſtrates 
of borows, a reaſonable time before each circuit, as the act directs ; 
without prejudice to trials, upon ſpecial letters before the circuit- 
court, in the ſame manner as before the court of juſticiary. 


By the late act e, appeals from inferior judges in civil cauſes, not 
exceeding 12 J. Sterling, may be brought before the circuit-court, 
and there determined; but which regulation is only to be in force 
for 10 years, after 25th March 1748; and in criminal matters, not 
inferring loſs of life or demembration, appeal may likewiſe be made 
to the circuit-courts, in manner preſcribed by the ſtatute. I have 
diſcourſed more at large of circuit-courts, as regulated by the ſaid late 
act, and other matters thereby introduced, elſewhere . 


I sHALL only take notice, by the way, that as the juſtice-airs or 
circuits were introduced for the eaſe of the ſubjects, as to the trial of 
crimes, ſo they are made more uſeful, as a court of appeal in civil 
and criminal caſes of leſſer moment. And if the ſheriff-deputes who, 
by the new regulation, are the judges, (the ſheriffs principal bein 
debarred from judging) and muſt be advocates, malverſe in their of 
fice, they may, upon a regular complaint, be ſubjected to a trial, the 
laſt day of the circuit- court, as our old law preſcribes s. And indeed 


a P. 1493. 


c. 45. 


d P. 1449. 
c. 28. 
P. 1491. 


c. 45. 


6 P. 1587. ; 
c. 31. intitl. 


ed The king's 


revocation, 


poſt. med. 


48 Annæ, 
c. 14. 


420 Geo. II. 


f B. 3. tit. laſt. 


” 


EP. 1487. 


parties who appeal may conclude for cenſure, or reparation of da- © 192: 


mages againſt the ſheriff-deputes, or other inferior judges, in caſe 
of wilful injuſtice, oppreſſion, or other malverſation by the foreſaid 
late act. | | 

| Fore 
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p. 1672. 
E. 1 
| off 1681. 
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Þ to Annæ, 
C. 32. 


© 20 Geo. II. 


4 26 Geo. II. 


. 1489; 
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32. 2 587. 


C. 91. 


k 21 Geo, II. 
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the pannel (as the defender in a criminal action is gener 
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Four of the lords of juſticiary are a Quorum, except that in time 
of the vacation of the ſeſſion three are declared a quorum, and regu- 


larly two conſtitute the court at circuits. Theſe circuit- courts are 
in three ſeveral diviſions or diſtricts, and were holden formerly once 
in the year, vis. in April or May, and two were appointed to each 
circuit, and to hold courts at the reſpective places within their divi- 
ſion or diſtrict, as mentioned in the ſtatute. But the king might like- 


wiſe have ordered circuit-courts to be holden in October, by a pro- 


clamation in July preceeding *; and, by the late act, they are to be 


held twice in the year, vis. in April or May, and in September or 


October, and one j 


udge may officiate, if his colleague is neceſſarily 
abſent ©. | g 


ALL actions before the lords of juſticiary, whether in their ſtated 
and full court at Edinburgh, or in their circuit-courts, proceed up- 
on a trial by an aſſize, inqueſt or jury of 15 perſons, choſen out of a 
lift of 45, of which, and of the lift of witneſſes, a copy muſt be 
given to the defender at executing the ſummons againſt him, and 
which muſt be done 1 5 days before the diet of compearance. The 
diets before the court are Peremptory ; and, if the party does not ap- 
pear at the day prefixed, he is denunced fugitive from the law, and 


the eſcheat of his moveables declared to belong to the ing: When 


ly termed 
with us) is ſiſted in judgment, the indictment is read to him, and he 


is aſked, Whether he confeſſes or denies it? and if he denies it, the 
relevancy or ſufficiency of it is argued by the lawiers on both ſides, 
and thereafter the purſuer, by the former courſe, gave in to the 
court his information in writing; and the defender, after ſeeing it, 
gave in his ; and, if any thing new occurred, it might be moved be- 
fore adviſing. Thereafter the court adviſed the informations, and 
pronounced their judgment on the relevancy of the libel. This was 
the courſe by the regulations 1672, and was always obſerved till the 
late a&t!, which allows the court to diſpenſe with informations upon 
the relevancy, when they ſee cauſe, and likewiſe to appoint infor- 


formations in every ſtep of the trial where difficulty occurs. The 


ſame form would be obſerved, if the pannel ſhould ſay nothing to 
the libel, but ſtand mute ©. For our law, by no means, allows to 
preſs a man to death for his obſtinacy in not anſwering ; which is the 
courſe of proceeding in England, in the caſe of petit treaſon and fe- 
lony : but, on the party's ſtanding mute, in the caſe of high trea- 


ſon, the judgment is the ſame, without farther trial, as if he had 
been convicied *, 


Tx probation muſt be led in judgment, in preſence of the aſſize 
or jury, before the party accuſed, and his procuratorss. The teſti- 
monies of the witneſſes behoved formerly to be taken down in writ- 
ing, in every caſe, which was troubleſome, and to little purpoſe; and 
therefore, by the late ſtatute, the court may diſpenſe with that for- 
mality, except in caſes of life or demembration ". After the proba- 
tion 1s concluded, one of the advocates for the purſuer ſums up to 
the jury his evidence, and then one of them for the defender ; where- 
upon the inqueſt incloſe, in order to adviſe it, and return their ver- 
dict. If any perſon ſpeak to any of the jury, after they are incloſed, 

Vor. II. 6 R before 
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14 Remedies 
to prevent 
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15. The caſe 
of trial by 
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bat, or by fire 


oOr water. 


16. This trial 
by fire or wa- 
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that by ſingu- 
jar combat, 


17. The in- 
queſt of old, 
in trials for 
life or lands, 
conſiſted of 
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18. In crimi- 


nal trials pro- 


pation was 
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before pronouncing the verdict, it is ſufficient ground for an ac- 
quital in favour of the pannel :. The aſſize chooſe one of their 
number to preſide, who is called the Chancellor of the Jury, and 


the major part determines the verdict; which is ſigned by the chan- 


cellor, and as many more of the jury as pleaſe, and then it is deli- 
vered to the court ſealed. 


Tur court adviſe the verdict, and pronounce ſuch ſentence as is 
warranted thereby. The verdict is either General, finding the pannel 
Guilty, or not Guilty ; in which caſe the court is tied down to pro- 
nounce a ſentence condemnatory or abſolvitor, according to the te- 


nor of the verdict : or it is Special, finding the ſeveral facts charged 


in the libel, or alledged in the exculpation, and ſuſtained in the in- 
terlocutor thereon, or part of them, Proved or not Proved ; in which 
caſe the lords are at liberty to pronounce ſuch ſentence, or inflict 
ſuch puniſhment as they judge adequate to the facts found proved. 


PRECOGNITION is frequently taken of the facts, before criminal 
letters are given out, to prevent calumnious accuſations, and ſome- 
times a ſigned information touching the facts, without any previous 
inquiry, founds ſuch proſecution. In caſes of high treaſon, it was 
ſpecially, provided, by ſtatute with us, that he who accuſed another 
of 8 of which he was acquitted, ſhould incur the pains of trea- 
ſon whereof he had accuſed the other *®. And this rule was follow- 
ed in accuſations of all kinds among the Romans, to deter people 


from groundleſs and malicious delations . In other crimes, it is 


ordained by our law, that the court allow expences to parties accuſ- 
ed, who are either acquitted or paſt from *. 


Or old the perſon accuſed had his election, whether to vindicate 
himſelf by Singular Combat, or to paſs to the knowledge of aſſize, 
that is, to be tried by a jury*. But ſome might decline battle, as wo- 
men, men paſt 60, or maimed ; and ſuch behoved to cleanſe them- 


ſelves by the judgment of Gop, (as it was called) vig. their hold- 


ing hot iron in their hands, or drinking boiling water, without com- 
plaining of any pain *. 


Bur thereafter all trial by fire or water was taken away, as an 
abſurd and ſuperſtitious invention. It does not appear when the trial 
by combat was aboliſhed ; only we find it was in uſe in the time 
of Robert III. in occult capital crimesb, where a competent proof 


could not be had ; but, after this period, I have not obſerved any 


veſtige of it in our law-books. 6 


Ou anceſtors had ſuch regard to the life, liberties and rights of 
the ſubjects, that juries or aſſizes for life or lands behoved, of old, 
wholly to conſiſt of freeholders'. At preſent, peers muſt be tried by 
their peers, and landed men by an aſſize, of which the major part 
muſt be ſuch, without diſtinction, as to the crime which is the ſub- 
ject of accuſation. | 8 


PROBATION was taken in criminal trials, antiently, with cloſe 
doors, as was the caſe in civil matters: but, as the lords of ſeſſion 
were 
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were ordained to adviſe cauſes with open doors; ſo at the ſame time 
were the lords of juſticiary, that ſuch trials might be the more ſo- 
lemn, as being of great importance to the good of the ſubjes*. With- 
out prejudice to their removing all perſons, but parties and their 
procurators, the witneſſes and the jury, in taking probation, in caſes 
of rape, adultery, and the like ; it being frequently of bad influence 
that the particulars on theſe occaſions ſhould be expoſed in public 


hearing, or come to the knowledge of the multitude; which might 
detract from the ſolemnity of the trial, inſtead of maintaining it. 


THAT criminals may be apprehended and duly proſecuted, the 
freeholders, in their head-courts, may aſſeſs the county, as they ſee 


reaſonable, to raiſe a fund for defraying the charges of ſeizing offen- 


ders, maintaining and proſecuting them by due courſe of law >, Such 
fund is vulgarly called Rogue-Money. 


SENTENCES in criminal caſes, inferring a capital or corporal pu- 
niſhment, pronounced by the juſticiary or circuit courts, cannot be 
put to execution till the expiry of 30 days on the ſouth fide of Forth, 
and 40 days on the north ſide thereof. But thoſe pronounced by in- 
terior judges, importing corporal puniſhment leſs than death or de- 
membration, may be put to execution, after elapſing of eight days on 
the ſouth ſide of Forth, and 12 on the north of it: however, the 
lords of juſticiary may fiſt execution for 30 days. 


IT is to be obſerved, that when a Britiſh ſtatute, extending to this 


country, enacts a crime, tho' it mentions the ſame to be triable be- 
fore the courts of Weſtminſter, without directing where it is to be 


proſecuted, when committed in Scotland, as is ſometimes done, 
yet the ſame is to be tried before the court of juſticiary, to which are 
ſaved all its powers and privileges, by the article of the union *; for, 
as to all crimes committed in Scotland, that court regularly is com- 
petent, and conſequently ſuch ſtatutory crimes committed here muſt 


be ſued before the ſame, or go unpuniſhed. Thus, where a ſtatute 


in England, before the union, enacted any thing to be a crime, and 
directed the ſame to be proſecuted before a certain court, yet if it 


did not provide, That it ſhould not be ſued elſewhere, the other courts, 


that would have been competent at common law, if no ſuch par- 


ticular court had been ſpecified, have juriſdiction likewiſe in it. For, 
in the words of the lord Coke, If the meaning of ſuch ſtatute were 


© to exclude other judges than thoſe that are named, there muſt be 
words negative, as, Not in any other court, or, Not before any other 


« judges f.. And, by the ſame rule, where a Britiſh ſtatute mentions 
particular judges for cognoſcing in any crime thereby enacted, with- 
out ſuch excluſive words, the judges ordinary, either in South or 
North Britain, reſpectively, muſt be competent to try the ſame, as 


the crime happens to be committed in the one or the other part of 
Britain. 


Dives crimes belonged to the cognizance of our privy council, 
now aboliſhed ; and I ſhould think that the juſticiary, in ſuch mat- 
ters, has the proper juriſdiction: however, for the greater ſecurity, this 
court is, in ſome caſes, expreſsly veſted with the juriſdiction that for- 
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21. If a Brit» 
tiſh ſtatute 
enacts a 
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merly was committed to the privy council, as inflicting penalties up- 
on Jeſuits, prieſts, and trafficking papiſts, by the act 1700 *; but 
that cannot infer, that the court of juſticiary, which is our ſupreme 


court in criminal matters, might not have judged therein without 
{ſuch ſtatute, 


By the late act b, informations in criminal cauſes, after the debate 
on the relevancy, need not be given in by the parties, as was direct- 


ed by our ſtatute 1672, as aboye; and the clerk is only to take down 


in writing the ſubſtance of the pleadings, whereupon the judges are 
to pronounce their interlocutor upon the relevancy, and, if ſuſtain- 
ed, proceed to the trial. But the court may, in the trial of any 
crimes, (other than high treaſon) in caſe of difficulty or importance, 
direct informations in writing to be given in by the procurators for 
the purſuer and the pannel reſpectively, in any part of the trial; whe- 
ther after debate upon the relevancy, or import of a ſpecial verdict, 
or on the degree of puniſhment, or upon any matters that ſhall be 
alledged for the pannel before judgment. | 


A SENTENCE condemnator, in capital crimes, except treaſon, in- 
fers only the pains of death, but no corruption of blood. The con- 
ſequence of it is likewiſe a forfeiture of the delinquent's moveables, 
but not of his lands or other heritable rights. A denunciation a- 
gainſt a party for not appearing to undergo trial in a criminal proſe- 
cution, infers a forfeiture of his moveables; and likewiſe of his lands, 


and heritable rights for life, if he remain under it for year and 
day, | | | 


In a trial for the crime of falſehood of writings, where the per- 
ſon found guilty by the lords of ſeſſion is remitted to the court of ju- 
ſticiary, the jury ſeems to be at liberty to conſider the proof led be- 
fore the lords of ſeſſion, and how far they think it ſufficient to ſub- 
ject the pannel to the puniſhment libelled © The decree of the court 
of ſeſſion is alone laid before the inqueſt, as a proof of the crime, 
without leading the witneſſes before them anew, which might be of 
pernicious conſequence; nor is this manner of procedure, which is 
authoriſed by immemorial uſage, contrary to the ſtatute 4, which or- 
dains, That all the probation ſhall be led in preſence of the aſſize. 
The decree of the lords is the only document of guilt uſed by the 
purſuer, and this is laid before the jury, which ſatisfies the terms of 
the ſtatute. Tho' falſehood of writings is ordinarily tried before the 
court of ſeſſion, in the firſt inſtance, yet nothing hinders the whole tri- 
al to be carried on before the juſticiary, where the proof of the crime 
is not intricate : for, as I conceive, it is only the difficulty in proving 
the fact, which often depends on a variety of circumſtances, that made 
it cognoſcible before the court of ſeſſion in the firſt inſtance. 


Cass of treaſon are now regulated by the law of England e; 
wherefore all crimes and offences, by this act, that are high-treaſon, 
or miſpriſion of high-treaſon in England, and no other, mutt be judged 
ſuch within Scotland. And the juſtice-court is to proceed thereon in 
the ſame manner as the court of king's bench may do by the laws of 
England; and the king may iſſue out a Commiſſion of Oyer and Ter- 
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miner to ſuch perſons as his majeſty ſhall think fit, three of the lords 
of juſticiary always being in the ſaid commiſſion, whereof one to be 
of the Quorum, to enquire of, hear and determine thoſe crimes, in 
ſuch manner as is uſed in England. Perſons attainted of high trea- 
ſon, or miſpriſion of high treaſon in Scotland, are ſubject and liable to 
the ſame corruption of blood, pains, penalties, and forfeitures, as per- 
ſons convicted or attainted thereof in England. 0 


By ſpecial ſtatute in England *, The perſon accuſed of high trea- 
ſon, or miſpriſion of high treaſon, whereby corruption of blood may 
enſue, ſhall have a full copy of the indictment, at leaſt five days be- 
fore the trial, and two witneſſes, either both of them to the ſame 
overt act, or one of them to one, and the other to another overt act 
of the ſame treaſon are required. But if two or more diſtinct treaſons, 
of divers heads or kinds, are alleged in one bill of indictment, one 
witneſs produced to prove one of the ſaid treaſons, and another to 
prove another of them, are not deemed witneſſes to the ſame treaſon. 


By the fame ſtatute, No perſon can be proſecuted for any high 
treaſon, or miſpriſion of high treaſon, unleſs indictment be found 
againſt him, by a grand jury, within three years next after the trea- 
ſon or offence committed; but the deſigning, endeavouring, or at- 
tempting any aſſaſſination on the body of the king, by poiſon or o- 
therwiſe, may be proſecuted at any time, 


WHERE a bill of indictment is found againſt a party by a grand 
jury, within three years of the fact committed, proceſs may thereon 
be iſſued, in order to an outlawry, at any time during his life; and 
if, in courſe of ſuch procedure, he fiſts himſelf, he is to be tried by 
a ſpecial or petty jury. But if he ſuffer the outlawry to go againſt 
him, it has the ſame effect as a judgment upon conviction, whereon 
corruption of blood, and all other pains of high treaſon, are conſe- 


uential; unleſs the outlawry be afterwards reverſed, thro' informali- 


procedure in 


it, 
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ty of the procedure. I have obſerved in another place ® the form of 


proceedings in order to an outlawry for treaſon, and miſpriſion of 
treaſon, upon an indictment found in Scotland, purſuant to the late 
ſtatute ©, | 


ArTER the death of the pretender, any perſon indicted for high 
treaſon, or miſpriſion of high treaſon, ſhall have a liſt of the wit- 
neſſes and jury delivered to him with the copy of the indictment, at 
leaſt 10 days before the trial, in preſence of two witneſſes “. 


Tur ſtandard- law in England, concerning high treaſon, is 25th 
Edward III. c. 2. which declares the ſeveral kinds or heads of it, 
vg. 1. To compals or imagine the death of the king or of his queen, 


or their eldeſt fon and heir. 2. To violate the king's companion or 


eldeſt daughter unmarried, or the wife of his eldeſt fon. 3. To le- 


vy war againſt the king in his realm, or to be adherent to his ene- 


mies by open deed, giving them aid or comfort in his realm. 4. To 
counterfeit the king's great or privy ſcal, or his money, or to bring 
falſe money knowingly into this realm, to merchandize or make pay- 
ment therewith, 'This article is further enlarged by ſubſequent ſta- 

Vor., II. 6 8 tutes ; 
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tutes ; and all abuſes touching the coin of this realm in gold or ſilver, 
or as to foreign coin current in the realm, is made high treaſon ; and 
as to foreign coin not current, it is miſpriſion of treaſon; but the at- 
tainder proceeding upon thoſe acts ſhall not infer corruption of blood 
againſt the offender, or make his wife loſe her dower*. 5. To fla 
the chancellor, treaſurer, or king's juſtices, of one bench or other, 
being in their places doing their offices. 


Tur perſon aſſuming the title of James III. of England, and VIII. 
of Scotland, characteriſed the Pretender, was attainted of high trea- 
ſon by an Engliſh ſtatute *® By this act it is declared, That if any 
ſubject ſhall correſpond with the ſaid pretender, or with perſons em- 
ployed by him, knowing them to be ſo employed, or pay or remit 
money for his uſe and ſervice, he ſhall be adjudged guilty of high 
treaſon. Such correſpondence with, or remittance to any of the preten- 
der's ſons, is likewiſe by a Britiſh ſtatute declared high treaſon, and 
that, if they or any of them ſhall land, or attempt to land in Great 
Britain or Ireland, or any dominions belonging to the crown of Great 
Britain, they ſhall ſtand and be adjudged as attainted of high trea- 
ſon . Therefore, in virtue of this act, the pretender's eldeſt ſon 
ſtands attainted of high treaſon, by his landing in Britain in the year 
1745. Farther, it is the crime of high treaſon, maliciouſly, adviſed- 
ly and directly, by printing or writing, to affirm that any perſon hath 
right to the crown of Great Britain, and dominions thereto belong- 
ing, otherwiſe than according to the act ſettling the ſucceſſion there- 
to in the proteſtant line; or that the kings or queens of England, by 
the authority of parliament, cannot make laws to limit and bind the 
crown, and the deſcent and government thereof: and to maintain the 


ſame by preaching, teaching, or adviſed ſpeaking, infers a premunire; 


but information touching ſuch words ſpoken muſt be given to ſome 
Juſtice of the peace within three days thereafter, and the proſecution 
commenced within three months after the information d. 


Tur ſeveral crimes which were declared to be treaſon by ſpecial ſta- 
tutes in Scotland, viz. theft in landed men, murder under truſt, 
willful fire raiſing, firing coal-heughs, and aſſaſſination, are only to 
be deemed thereafter capital crimes, and puniſhable accordingly *. 


By the ſame act, the ſlaying any of the lords of ſeſſion or juſticiary, 
| fitting in judgment in the exerciſe of their office, is adjudged high 


treaſon. As likewiſe is the counterfeiting any of the king's ſeals ap- 
pointed by the articles of the union to be uſed and kept for Scotland. 


ALL criminal libels before the juſticiary are either at the inſtance 
of his majeſty's advocate ſolely, as procurator-general; or at the in- 
ſtance of the private party injured by the crime, with concourſe of 
the lord advocate, who, in conjunction with his majeſty's ſollicitors, 
and ſuch advocates as on occaſions are aſſumed to aſſiſt, takes care 
of the trial, as council for the purſuer : and the pannel either chooſes 


advocates for himſelf, or, on his application, they are appointed by 
the court. | | | 8 


Tus court has the only original juriſdiction in the four pleas of the 
crown, viz, Murder, Robbery, Fire-raiſing and Rape; as well as a 
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ſuperior juriſdiction in other crimes : and criminal proſecutions be- 
fore inferior courts may be adyocated to it, the procedure in which 
is ſimilar to that before the court of ſeſſion. The firſt queſtion is, 
Whether the cauſe ſhall be advocated or not? the competent grounds 
whereof have in part been already obſerved*, and ſhall be farther 
diſcourſed upon, when I purpoſely treat of advocations. If the 
court find juſt ground for advocating, then the purſuer muſt find 
new bail to proſecute the cauſe to an iſſue before the court of juſtici- 
ary, and the defender muſt alſo renew his bail, to undergo a trialibe- 
fore them, if the crime is bailable, but otherwiſe muſt continue in 
priſon till the iſſue. This court may likewiſe review, by ſuſpenſion or 
reduction, the ſentences of inferior criminal judges, ſo far as they are 
not ſufficiently founded or ſupported by the verdict. J have taken no- 
tice in the preceeding title, how far the court of ſeſſion is founded, in 
advocating from, or ſuſpending the decrees of inferior judges in cri- 


minal matters. The reader, who wants to know farther particu- 


lars, in relation to theſe, or other proceedings before the court of ju- 
ſticiary, either in their ſolemn courts in Edinburgh, or at circuit- 
courts, will find them minutely deſcribed by a late writer“. I ſhall 
only here obſerve, that, before the regulations 1672, the court of 
ſeſſion was in uſe to appoint aſſeſſors to the juſtice- general. 


Obſervations on the Law of England, in relation to the Premiſes. 


THE court of king's bench is intruſted with the higheſt juriſdic- 
tion in England, as to criminal matters, and may proceed therein, 
as well upon indictments found before other courts, and removed 
into it by certiorari, as on indictments or informations originally 
commenced before themſelves. However, if the juſtices perceive, 
that the intention of ſuch removal is the delay of juſtice, they may, 
in their diſcretion, refuſe to receive the ſame, and remand the cauſe 
back to the inferior court, for the greater expedition of Juſtice*. 
This court, being the higheſt court of common law, hath not only 
power to reverſe erroneous judgments given by inferior courts ; but 
alſo to puniſh all inferior magiſtrates, and other officers of the law, 
for wiltul and corrupt abuſes of their authority, contrary to the 


known principles of law and juſtice", 


Hz that owes no allegiance is not indictable, by the law of Eng- 
land, as an alien enemy*. All miſdemeanors of a publickly evil ex- 
ample, againſt the common law, may be indicted ; but no injuries 
of a private nature are the ſubject of an indictment, unleſs they ſome- 


way concern the king. 


WHERE a ſtatute adds a farther penalty to an offence, prohibited 
by the common law, the offender may be indicted, either upon the 
ſtatute, or at the common law, in the election of the proſecutor *. 


WRIIsõ of error, to reverſe judgments in criminal cauſes, are not 
granted Ex debito juſticiæ, but Ex gratia regis, upon the fiat or con- 
ſent of the attorney-general ; or upon a petition from the party to the 
king, who will thereon give directions to inſpect the proceedings, 
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to ſee if they be well founded, or if the writ of error is only ſought 
for delay 


NorwirEHSTAN DING that, upon outlawry in treaſon, or felon 
in England, the offender loſes and forfeits as much as if he had ap- 
peared, and judgment had been given againſt him, as long as the 
outlawry is in force ; yet, in ſuch caſe, there is never any award of 
execution againſt the party till he is brought to the bar; becauſe there 
may be a miſtake in the perſon, or ſomething may have happened 
ſince the judgment, why execution ſhould not be awarded. 


Aw attainder is the conviction of a crime, and judgment given 


thereon, againſt one who was not convicted and attainted before: for, 


by the law of England, one cannot be twice attainted. One is ſaid 
to be convicted, by verdict or confeſſion, before he has judgment; 
and when he has judgment upon verdict, confeſſion, or upon out- 
lawry, then he is ſaid to be attainted*, | 


Taro” judgment be given againſt one for treaſon or felony, yet his 
body is not forfeited to the king till execution ; and, if he 1s flain 
without authority, his wife may have an appeal of the murther, for 
he was ſtill her huſband ; and a perſon attainted may be taken in ex- 
ecution for debt, and during the proſecution he may be ſued?*, 


Ir one attainted be beaten or maimed, or a woman attainted be 
raviſhed, they may have action after they are pardoned. But, tho' 


a perſon attainted be pardoned, he cannot take by deſcent, for the 


corruption of blood {till remains, which cannot be removed without 
an act of parliament ; but the king's pardon enables him to purchaſe 
lands, and a ſon who ſhall be thereafter begotten ſhall inherit theme, 


T1 T & 
The Juriſdiction of the High Conftable. 


HE High Conſtable of Scotland had an eminent criminal ju- 
riſdiction of antient ſtanding*. It has been hereditary in the 
family of the Earls of Errol for ſome ages paſt. And tho' the other 
heretable conſtabularies are extinguiſhed by the late act“, yet the 
juriſdiction of the high conſtable is reſerved, 


In order to aſcertain the juriſdiction of the high conſtable, a com- 


miſſion under the great ſeal was appointed to take trial of the ſame ; 
and the commiſſioners, having examined all the evidents and docu- 
ments touching the ſame, reported, 'That the high conſtable is ſu- 
preme judge to all riots, diſorders, blood and ſlaughters committed 
within four miles of the king's perſon, or of the parliament and pri- 
vy-council, where any of theſe courts are fitting. And Sir George 
Mackenzie informs us, he had ſeen the commiſſion and report to 
the above effect ©, | 


Tuo' 


aIbid. p. 402. 


d Vin. tit. 
(abſence) 
p- 11I. 


e Vin. tit. 
(attainder) 
p · 12. 


d Vin. ibid. 


e ibid. 239] 


Leges Malc; 
I. ©. 6. 


b 20 Geo, II. 


© Crim, part 
2. on this 
court. 


4p. 1456. c. 5. 
p. 1469. c. 3. 
b july 18. 
1676. Earl 
Kinghotn. 


28 Rich. II. 
c. 5. 13 Rich. 
. 

1 Hen. IV. 


C. 14. 
bHawk. b. 2. 


C. 4. $75 &c. 


e Ibid. d 9. 
Coke 4. inſt. 
FI; 


4 Ibid. & ro. 


Coke 4. inſt. 
P. 1 23. 
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THo' this juriſdiction is ſaved, there can be no occaſion for the 
exerciſe of the ſame, unleſs his majeſty ſhall happen to be in this part 
of the united kingdom, or that the parliament of Great Britain thall 


be holden in this country; for our lord high conftable can exerciſe 
no juriſdiction within the limits of England. 


OTHER heritable conſtabularies are aboliſhed by the above quoted 
act. They were regularly keepers of the king's caſtles, and had for 
moſt part, either by grant or preſcription, the privilege of riding 
fairs, and holding courts of fairs in the adjacent royal borows ; and 
were accuſtomed, on ſuch becaſions, to exact unreaſonable dues, 
which were prohibited and diſcharged * : but thoſe conſtables were 
found to have no juriſdiction as to fairs granted to any ſuch borow 
after the date of their rights of conſtabulary Þ. The baillies of bo- 


rows mult exerciſe the forefaid juriſdiction, in relation to fairs, now 
that conſtabularies are abrogated. 


NoTw1THSFANDING that the juriſdiction of the lower conſtabu- 


laries is extinguiſhed ; yet the lands, rents and duties annexed or be- 


longing to the ſaid offices, are reſerved to the poſſeſſors, their heirs 
and ſucceſſors, and continued to be enjoyed by them, conform to an 


expreſs proviſo in the foreſaid act. 


Obſervations on the Law of England, in relation to the Premiſes. 
THE court of the high Conſtable and Marſhal of England has a 


criminal juriſdiction of no ſmall importance : it is declared, limited 


and reſttained by certain ſtatutes *, before which there is not any 


thing memorable on record touching themb. 


Ir appears from theſe ſtatutes, that the court holden by the con- 
ſtable and marſhal had juriſdiction in contracts and deeds touching 
arms, and of war out of the realm, and of things that concern war 
within the realm, which cannot be determined by the common law. 
As likewiſe diſputes concerning precedency and points of honour, 
and ſatisfaction therein, were proper for this court; but there has 
been no court holden before a conſtable theſe many years. The 
lord Marſhal cannot determine in an appeal of death, or in treaſon, 
without the conſtable. The office of high conſtable was antiently 
hereditary ; but, being of high authority, it hath been only granted 
pro hac vice, ever fince the reign of Henry VIII“. 


Tuis court, in their proceedings, follows its own cuſtoms and 


_ uſages, ſo far as they go; and in other matters, the rules of the civil 


law, which is as much the law of England, in ſuch caſes wherein 
it has been always uſed, as the common law is in others. And, be- 
cauſe 'this is not a court of common law, Error in their procecdings 
cannot be remedied by writ of error, but only by appeal to the king“. 


Tn court holden by the conſtable and marſhal, is called in Eng- 
land The Court of Chivalry. This court is faid to be the fountain of 


the martial law*. 


Tor. It 6 T TIT, 
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1 1 7. BB. 
The Court of Exchequer, 


TP juriſdiction of the court of Exchequer is chiefly, if not ſolely, 
in civil cauſes, touching the revenue of the crown. That 
court, as it is now eſtabliſhed, was ſettled by the Britiſh ſtatute, in 
place of the court of exchequer in Scotland, at the time of the u- 
nion . It conſiſts of the lord high treaſurer of Great Britain, lord 
chief baron, and four other barons ; and of the chief baron, and o- 
ther barons in abſence of the lord high treaſurer ; with clerks, and 
other officers thereto belonging. The barons hold their office Quam- 
diu fe bene geſſerint, or during their life and good behaviour. They 
are created by the king's letters patents, of ſuch as have been ſerjeants 
dr barriſters at law of five years ſtanding, in ſome of the inns of 
court in England; or advocates in the college of juſtice for the ſaid 
ſpace in Scotland. The members of this court are intitled to all the 


privileges and immunities competent to the members of the college 


of juſtice, by the forementioned ſtatute. But the clauſe in the ſub- 


ſequent ſtatute b, which ordains, That the ſlaying any of the lords of 


ſeſſion or juſticiary, fitting in judgment, ſhall be adjudged high treaſon, 
does not ſpecify the barons. of exchequer, which privilege therefore 
does not extend to them. The lord preſident of the court of ſeſſion 
has the precedency of the lord chief baron; but he precedes the o- 
ther lords of ſeſſion; and the ordinary lords and barons have prece- 


dency, according to the priority of their reſpective admiſſions . All 


2. The ſub- 


ject of their 
juriſdiction, 
all matters 

concerning 

the king's 

re venue 


in Scotland. 


3. It is a 
court of equi- 
ty, wherein 
the proce- 


dure is by 


Engliſh bill. 


4. In caſe of 
the plaintiff 
or defen- 
dant's dying, 
2 bill of revi- 
vor muſt be 
exhibited for 
or againſt the 
repreſenta- 
tives of the 
deceaſed. 


barriſters at law, advocates or counſellors, who may plead before 
the court of exchequer in England, or court of ſeſſion, may do the 
ſame before the court of exchequer here. 


ALL matters concerning the king's revenue, debts or duties, lands 
and hereditaments, or other profits, benefits and caſualities belong- 
ing to the king within Scotland, by virtue of the royal prerogative, 
or any other right or title whatever ; and all remedies and means for 
recovering the ſame are within the juriſdiction and authority of this 
court, and annexed thereto, 1 


Ir is a court of equity, enabled to hold plea, by Engliſh bill, pe- 
tition or ſuit, to be exhibited by, or againſt the attorney or advocate- 
general on his majeſty's behalf, or for his intereſt, or againſt any 
perſons concerned in or about the revenues, debts or duties due to 
the crown, touching the ſaid revenues, or any diſcovery or relief, in 
equity, concerning the ſame. The defendant's anſwer mult be here 
upon oath, and the court make their order or decree upon adviſing 
the bill and anſwers, and examining witneſſes or parties, without 
putting the matter in iſſue to trial by a jury. 


© 6 Annz, 
e. 25, 


bo Annæ, 
e. 20. 


Letter from 
the queen 
ſettling the 
precedency 

of the court 
of juſtice in 
Scotland. 
Nov. 18. 
1729. acts 
of ſed.p. 26 3o 


Ix a defendant die after he has anſwered, and before the cauſe is 


determined, the plaintiff may exhibit a bill of revivor againſt the heirs 
vr executors of the deceaſed, as he finds cauſe ; and in a bill of revi- 


vor, the defendant ſhall anſwer without oath, fince the intent of his 


anſwer is only to ſubmit himſelf to the former proceeding, which, 
upon his anſwer, is revived, and ſhall ſtand in the ſame force as it 
did againſt the former defendant that died, and thereupon the party 
ſhall proceed to bring the cauſe to a final determination, In like 


manner, 
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b Idem, 
p- 319 


© C. 39. 


Vin. (pre- 
rog. of the 
King) p. 513. 


thoſe trials are after 
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manner, when a plaintiff dies, pending a ſuit, his heirs or execu- 


tors may revive the cauſe by a bill of revivor, and thereafter proceed 
therein in order to a deciſion *, 


Ir a decree be in any thing diſobeyed, either by the plaintiff or de- 
fendant, upon an affidavit made thereof, an attachment is awarded 
againſt him that made the contempt, and farther proceſs of contempt 
ſhall be iſſued until he is brought into the court; and if, upon exa- 
mination, it ſhall appear to the court that he is in contempt, the court 
will commit him to priſon, and fine him or not, as the caſe requires ; 
and he is to remain in priſon until he give obedience, and ſubmit 
himſelf to the court, to perform the decree, and to pay ſuch coſts to 
the proſecutor as the court ſhall tax. But if, upon examination, the 


defendant is found not to be in contempt, he may move the court to 
be diſcharged, with cofls®, 


Ix the exchequer there is likewiſe a court of common law, where 
the cauſes are tried by a jury of 12 men of the county, or place where 
the matter in iſſue did ariſe, or where the court orders the ſame to 
be laid and tried, according to the courſe of the common law in 
England. Each juryman muſt have five pounds Sterling of yearly rent, 
in fee or liferent, or be worth two hundred pounds in perſonal e- 
ſtate; and in all verdicts to be given by the juries, the whole num- 
ber of twelve muſt agree, as in England ; and in every other thing, 

te courle of the common law of England. 


As the form of procedure before this court, whether by Engliſh 


bill or at common law, is according to the courſe and common me- 


thod of proceedings before the court of exchequer in England, ſo the 
judgments of the court, as a court of common law, are reverſible 
only by ſuing and proſecuting a writ of error thereon, out of the 
court of chancery in England, returnable in parliament, and the me- 
thod of proceedings therein is the ſame as on writs of error, upon any 
judgments in the courts of England ; cf which, and the remedy com- 
petent in relation to proceedings upon Englith bill, more hereafter, 


As all ſuits and proſecutions upon obligations and ſecurities, for 
any revenues, debts, or duties due and payable to the crown within 
Scotland, can only be in this court, ſo his majeſty is declared prefer- 
able in all ſuits and proceedings in the ſaid court, according to the 
ſtatute 33 Henry VIIIL.* And all execution, perſonal and real, pro- 
ceeds againſt the debtor to the crown, and their perſonal effects, for 
payment of ſuch debts, duties or revenues, according to the courſe 
and practice of the court of exchequer in England. Wherefore it is 
neceſſary to obſerve how the caſe .is ruled by the law of England; 
which I ſhall do, both as to the perſonal and real eſtate. 


The king's perſonal execution, upon the chattels perſonal or real, 
has no relation to the time of becoming addebted to the king, nor to 
the time of the writ brought, or to the time of the judgment given 
for the king, but to the award of the execution ; for by it the goods 
and chattels are bound, into whoſoeyer's hands they ſhall come. 


WHERE 
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WHERE the king's debt is prior on record, it binds the lands of 
the debtor into whoſe hands ſoever they come; becauſe it is in the 
nature of an original feudal charge on the land itſelf, and therefore 
mult ſubject every perſon that claims under it; but if the lands were 
aliened by the party in whole or in part, as by granting a jointure to 
his wife before the debt contracted, ſuch alienee claims prior to the 
charge, and therefore is not ſubjed to it *. If the ſubjeR's debt be 
a ſtatute-ſtaple, or judgment, and prior to the king's debt, and the 


king firſt extends the land, the ſubject ſhall not, by any after extent, 


70. The 
king's pre- 
ference, by 
the ſtatute 
of Hen. VIII. 
as to move- 


ables, 


11. No real 
eſtate in Scot- 
land can be 


take them out of his hands. But if, on ſuch judgment, the land be 
extended, and the ſubject has the poſſeſſion delivered to him, by a writ 


Moor's rep. 
126. 


called Liberate, he ſhall hold it diſcharged from the king's debt; but if 


the king's extent comes before the poſſeſſion is delivered, the king's 
extent ſhall be preferred, and the ſubject muſt wait till the king's 
debt is ſatisfied : the reaſon is, becauſe the king's debt is in the na- 
ture of a feudal charge, as above, which, if it comes on the lands 
before the property of them is altered, it ſeizes them, as it might 


for the original ſervice firſt impoſed; and the property of the lands is 


only altered by the extent and livery, purſuant to the ſtatute-ſtaple, 
or judgment, to the time whereof the extent relates. And farther, 
the lien upon the lands, by the ſubject's debts, only came in by the 
ſtatute ©; for, before that, the judgment did not bind the land, but 
the king's debt bound the land before that ſtatute, which dves not 


touch his prerogative. And therefore the king has a power to levy 


on the lands, notwithſtanding the preceeding lien by judgment, 
while the lands are in the cuſtody of the law on the Elegit or extent, 


before they are actually delivered out to the vfficer by the Liberate, 


ns a ſatisfaction for the debt l. | 


IT is provided by ſtatute *, That the ſubjects execution ſhall ceaſe 
till the king be ſatisfied ; but this is intended of execution, by which 
the king ſeizes lands or goods, but not of execution againſt the bod 

of the debtor . If the king's debt is of equal degree with that of a 
common perſon or ſubject, the king's debt ſhall be preferred; but if 
the ſubject's title is prior to the king's, it muſt be preferred. And 


regularly, wherever the king is intitled to a fine or duty by the ſuit 


of the party, the party ſhall be firſt ſatisfied as to what is due to him e. 
The king ſhall not levy any debts upon lands or rents, fo long as 
the debtor has goods or chattels to ſatisfy ; nor ſhall the pledges be 
diſtrained while the principal debtor is ſufficient ®. The king's debt- 
or dying teſtate, the king ſhall be ſatisfied before the executor i, up- 
on the ſtatute of Henry VIII. | 


Ix order to the king's preference, the ſuit is ſaid to be then taken 
or commenced for the king, when the firſt ſtep is made toward pro- 
ceeding to execution, and which muſt be done before judgment giv- 
en for the other perſon that competes'. And by the ſame ſtatute, the 
king ſhall have execution againſt the heir, tho' he be not compriſed 


in the recognizance ; but it is otherwiſe if fuch debt is only aſſigned 
to the king ®. 


Bur, by the expreſs terms of the foreſaid ſtatute, eſtabliſhing the 
exchequer in Scotland, No real eſtate of any debtor, or accountant 


to 


b 2. Roll. 
156. Vin. 
(prerogat of 
the king) 
515. 

c Weſtm. 2. 
or 13 Edw. I. 
c. 18. | 


0 Gilb. rep. 
p. 97. 


*25 Edw. III. 


e. 13. 


f Vin. ibid. 


p. 518. 


© Ibid. p. 5 19. 


h 9 Hen, III. 
c. 8. 
i 9 Hen. III. 


Hure 
(king) p. 5 25. 
Jan. 1724. 
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m Vin. ibid. 
520. 
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to the crown, can be ſubject or liable to any ſuch debt, in any other 
manner or form than as is by the laws of Scotland directed, and 
which, in ſuch caſes, are to hold place and be obſerved. And the va- 
lidity or invalidity, or preference of the king's titles to any lands, he- 
reditaments, or caſualities thereout, can only be judged and deter- 
mined in the court of ſeſſion, as is above mentioned. 


THe barons of exchequer have, by virtue of this act eſtabliſhing 
the exchequer, the ſame power and authority to take and paſs the 
accounts of ſheriffs, and other officers concerned in the levying of a- 
ny revenue or money for the crown, and to charge and diſcharge 
them according to right and juſtice, in the ſame manner as before 
the union : they have likewiſe power to receive reſignations of lands, 
and other ſubjects in uſe to be reſigned and received in the king's 
name ; and to reviſe, compound and paſs ſignatures, gifts of tutories, 
and other things which were in uſe to be preſented, reviſed, com- 
pounded, or paſſed and given by the lord high treaſurer, or com- 
miſſioners of the treaſury, or lords of exchequer in Scotland, at the 
time of the treaty of union. 


WHERE any perſon conceives himſelf aggrieved by the proceed- 
ings of the court of exchequer, in relation to ſignatures, gifts of l- 
timus heres, &c. or the like, he may ſue a writ of appeal in the houſe 
of lords, in the ſame manner as in appealing againſt the deciſions of 
the court of ſeſſion ; for in thoſe particulars, our court of exchequer 
is not acting after the method of the court of exchequer in England, 
which hath no concern in matters of that kind ; but, in that re- 
ſpect, is in place of our lords of treaſury formerly, before the union. 


THERE is not only the above difference between the powers of the 
court of exchequer in England, and thoſe in our court, in relation 
to diligences affecting lands, and competitions touching the ſame, 
but likewiſe as to the extent of the juriſdiction, in another reſpect. For, 
in all caſes where the plaintiff ſuppoſes he hath right to recover the 
poſſeſſion of lands or goods, or debts due to him, or to have remedy 
for ſome wrong done to him, but hath no ſuch evidence or proof 
as the common law requires, but alleges that it lies in the defend- 
ant's own knowledge, and that he will confeſs the truth thereof in 


his anſwer, upon oath, he may exhibit an Engliſh bill in exchequer 


againſt him for that purpoſe *. And not only may perſons privileged 
as officers or clerks of the court, and their ſervants, purſue their cauſ- 
es before the court of exchequer in England ; but likewiſe all perſons 
whatever, that are debtors or accountant to the crown, may ſue their 


actions there againſt their debtors: and even the plaintiff's ſuggeſting 


it in his bill is ſufficient to intitle him to ſuch privilege b. whereas our 
court of exchequer hath the limits of their juriſdiction expreſsly pre- 
{cribed to them, as above, which they cannot, in my humble opi- 
nion, exceed by any ſuch feigned, or even real ſuggeſtion, in the 
plaintiff's bill or complaint, 


Some difficulties occur with reſpect to the relief competent to par- 
ties that conceive themſelves aggrieved by judgments in the exche- 


quer, as a court of common law, which I ſhall endeavour to remove. 
Vol. II. 6 U It 
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It is declared lawful to a perſon, againſt whom ſuch judgment is giv- 
en, to ſue a writ of error out of the court of chancery in England, re- 
turnable in the parliament of Great Britain: now, by the tenor of ſuch 
writs, they concern only the proceedings in the courts of England, 
and ſo cannot regularly, as ſuch, have courſe in Scotland. And next, 
by the treaty of union, it is declared, That no cauſe in Scotland ſhall be 
cognoſcible or reviewed by the court of chancery, or any other of the 
courts in Weſtminſter-hall ; with which it may be thought that the 
above proceeding by writ of error is not conſiſtent. 


For anſwer ; by the above article of the union it is provided, That 


there ſhall be a court of exchequer in Scotland, for deciding queſti- 
ons concerning the king's revenue here, having the ſame powers as 
the court of exchequer in England; and the Britiſh act, purſuant 
thereto, eſtabliſhing our court of exchequer accordingly, authoriſes 
the ſuing ſuch writ of error out of the court of chancery in England, 
which is ſufficient to give it courſe in Scotland, and to vary the 
ſtile of the ſame, ſo as to anſwer that end. Nor is this proceeding 
anyway inconſiſtent with the before-quoted article of the union ; 
for, notwithſtanding that the writ of error is ſued out of the court of 
chancery in England, yet that is not in order to cognoſce or review 


the judgments of our court of exchequer in the court of chancery, 


which indeed were inconſiſtent with that article of the union, but as 
a means to bring the cauſe regularly into the parliament, to be re- 
viewed by the houſe of peers in the Jaſt reſort: and it was a natural 
conſequence, that ſince cauſes were to be decided in the court of ex- 
chequer, to be erected in Scotland, in the ſame manner as in the 
court of exchequer in England, the relief and redreſs, in caſe of ſup- 
poſed wrong judgment, to the party thereby aggrieved, ſhould be th 


ſame likewiſe. | 


Ix the proceedings upon a writ of error, the complainant founds 
either upon an error in law, or in fact; and if upon an error in law, 
then the houſe of lords, after hearing the cauſe, give the final judg- 
ment, affirming or reverſing the judgment complained of ; but if it 
is an error in fact which is pleaded, as being diſcovered after the 
judgment given, the cauſe is remitted to the court below, to be tried 
anew in common courſe. 


Tux relief and redreſs competent to the party who conceives him- 
ſelf aggrieved, by an order or decree of the court of exchequer, as a 
court of equity, upon Engliſh bills, is ordained, by the ſtatute afore- 
ſaid, to be the ſame as in like caſes in the court of exchequer in 
England. This remedy is in way of appeal directly to the houſe of 
lords, and therefore of the ſame nature with appeals from the judg- 
ments of the court of ſeſſion. 


T1: LE. . 
The Court of Admiralty. 


HE Lord High-Admiral of Scotland, before the union, was 
his majeſty's lieutenant and juſtice-general upon the ſeas, 
ports, 
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ports, and creeks thereto belonging ; and in freſh water, or navigable 
rivers, below the firſt bridge, or within the flood-mark, ſo far as the 
ſame does, or can at any time extend, He had the privilege and ju- 
riſdiction in maritime cauſes, foreign and domeſtic, civil or criminal, 
within Scotland. He exerciſed this juriſdiction by his deputes, the 


judge of the high court of admiralty, and the judges of the inferior 
admiral-courts. 


By the union b, All admiralty-juriſdictions are under the lord high 
admiral, or commiſſioners of the admiralty of Great Britain: but the 
high court of admiralty is ſtill to remain with all the powers and pri- 
vileges competent to it. The ſovereign has always, ſince the union, 
appointed a lord-admiral or vice-admiral for Scotland, who gives com- 
miſſions to the judges of the inferior courts of admiralty during plea- 
ſure; but the deceaſed Mr. James Graham of Airth, advocate, was 
judge of the high court of admiralty for life, the office being given 
in thoſe terms by the laſt duke of Lennox, who had the heritable right 
of admiralty. Lois, the preſent judge, ſo far as his commiſſion 
proceeds from the lord-admiral, can only enjoy the office while his 
conſtituent remains lord-admiral for Scotland, who is removeable at 


pleaſure ; but, to prevent ſuch inconveniencies and hazard, he pro- 


cured a commiſſion from his majeſty for life, confirming a grant of 


the office to him, by the lord-admiral, in theſe terms. And indeed 
this court being of great importance, it would tend to the good of the 


public, that the judge of that high court were independent of the lord- 
admiral ; and that the office were always conferred by the king for 
life; ſince it were moſt inconvenient and prejudicial to the ſubjects to 


have ſuch an eminent truſt ambulatory, by the judges being remov- 


able at pleaſure. There are heritable rights of admiralties, and vice- 
admiralties, which are reſerved, by the union, to the reſpeCtive per- 
ſons intereſted therein, as rights of property ; and ſome of thoſe are 
become extinct by the forfeiture of the perſons veſted with the ſame, 
on account of the rebellion 171 5, and ſtatutes conſequential thereto, 


THis court is declared to be A Supreme and Sovereign court, and 
has power not only to review, and reduce the decrees and ſentences of 
inferior courts of admiralty, but likewiſe its own. There may be 
frequent occaſions for the judge-admiral to review his own decrees ; 
becauſe defenders are often decreed, in terms of the libel, for not 
finding caution, Judicio ſiſti, et judicatum ſolvi, i. e. For compearance 
and performance of any act or decree that ſhall be pronounced. It 
was neceſſary that this court ſhould have power to exact ſuch caution ; 
becauſe frequently ſtrangers are purſued before it, who, by with- 
drawing out of the kingdom, would render the juriſdiction ineffec- 
tual, unleſs ſuch caution was found ; but ſuch caution can only be 
exacted in maritime cauſes ; and, in default of the defender's findin 
caution, warrant for committing him to priſon may be granted ; but, 
in caſes not maritime, ſuch procedure is unlawful The purſuer 
likewiſe, for the ſame reaſon, finds caution for the defender's ex- 
pences, if, in the event, he ſhall be found intitled thereto but ſuch 
caution, in this caſe too, is only neceſſary in cauſes maritime, 
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In cauſes maritime, this court has a Peculiar or Privative juriſdic- 
tion in the firſt inſtance. All contracts, entered into upon the ſea, or 
within flood-mark, i. +. between high and low-water mark, are with- 
in the admiral's civil juriſdiction, From the nature of the contract 
likewiſe, all actions on policies of inſurance, or upon charter-parties 


cauſes. The between merchant and mariner, or againſt ſhip-maſters for freight, 
Leg in ſeamens wages, and damages thro breach of ſuch charter- parties, 
cauſes is by are proper to that court. Crimes committed on the ſea, or within the 
way of in- . are likewiſe annexed to the admiral's juriſdiction, as pi- 
WT racies, and the like ; with an exception of treaſon, or miſprifion of 
treaſon, which, if proſecuted here, is to be tried before the juſtice- 
court, or commiſſioners of oyer and terminer, tho' committed b 
Scotſmen upon the high-fea, and in any place out of the realm of 
Great Britain *. The words of the act 1681 are, That the high * 7 Ama, 
« admiral hath the ſole privilege and juriſdiction in all maritime and © ©” 
« ſeafaring cauſes, foreign and domeſtic, whether civil or criminal.“ 
Wherefore, as to crimes not of a maritime nature, as murther, rape, 
a forcible marriage, &c. committed within the flood-mark, it would 
ſeem that the court of juſticiary hath a concurrent juriſdiction . with 
the admiral *, In judging of crimes, this court is termed A court of * Argum. 
juſticiary of admiralty; becauſe, in that reſpect, its juriſdiction is of the aer, IT 
very ſame nature with that of the court of juſticiary, and the method Gray, &c. 
of procedure the ſame ; the judge determines the relevancy, and re- 29 July 
mits the probation and trial of the fact to the knowledge of an inqueſt 75" 


or jury; ſo that he is ſole judge of the relevancy, and the jury of the 
probation, which is the caſe of the court of juſticiary. | 


8 


F. The court THE lords of ſeſſion may ſuſpend or reduce the ſentences of the i 
3 high court of admiralty in civil cauſes, tho maritime; but ſuch bill 9 
or educe the Of ſuſpenſion mult be paſt In præſentia, in time of ſeſſion, or by three W 
decrees of lords in time of vacance, three in vacation- time repreſenting the | 
thus court 2. whole lords. If a decree paſſes in abſence before the admiral-court, 3 
time cauſes; in cauſes not maritime or mercantile, it is void; for it is only the con- = 
how ſuch ſuſ- ſent of parties, by compearing, and thereby prorogating the juriſ- 
W * diction, that founds it in thoſe matters; and arreſtments laid on in 1 

virtue of ſuch decrees in abſence, for ſuch claims, or other diligences 


thereon, fall of courſe e. e June 29. 3H 
1705. Ken- — 
nedy. 5 


6. How far How far the ſentences of the high court of admiralty, in criminal 
e e matters, are liable to the review of the court of juſticiary, may be a 

high court of queſtion. The act 1681 declares The lord-admiral his majeſty's juſ- 

acmiralty tice-general upon the ſeas, and in all ports, crecks, and navigable 

the review of rivers; and ſo it may ſeem, that ſince the juſtice-court came in place 

the court of of the juſtice-general, and his deputes, the lord-admiral being de- 
Juſticiary. Glared juſtice-general within his territory, his juriſdiction committed 

| to the high court of admiralty is co-ordinate with that of the court 

1 i | of juſticiary: and it is ſaid, that there is no inſtance in the books of ad- 

4008 | Journal ſince the act 1681, where the court of juſticiary did review 

. the decrees of the high court of admiralty, except one in the late 

wn _ judge's time, of which he much complained. It may ſeem, howe- 
1 ver, conſequent, from the nature of the thing, that the juſtice- court, i 
. being the higheſt in matters of crimes, the ſentences of all other courts, 

1 in ſuch caſes, may be ſubjected to their review: and that, as the judg- 
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ments of the court of admiralty, in civil matters, are under the re- 
view of the court of ſeſſion, ſo they are in criminal to the court of 
juſticiary, it not being declared more ſupreme in the one caſe than 
the other. Indeed the above ſtatute preſcribes the manner of paſſing 
ſuſpenſions of their ſentences by the court of ſeſſion, but does not 
mention the court of juſticiary's ſuſpending their ſentences in crimi- 
nal matters. But, in the firſt place, it appears above, that it ma 

have been conſidered the privilege of the court of ſeſſion to paſs bills 
of ſuſpenſion of ſentences of<riminal judges, and in caſes ſubject to 
trial by a jury, to remit the cauſe to the juſticiary to be judged ; fo 
that the caſe mentioned in the act mult relate to cafpentians in Cri- 
minal, as well as civil caſes. 2dly, The omiſſion to ſpecify the court 
of juſticiary's power of ſuſpending the ſentences of the high court of 
admiralty, will not infer that they had no ſuch power ; more eſpe- 
cially, fince the ſtatute, in ſpeaking of matters civil and criminal, 
prohibits advocations from the court of admiralty to the lords of ſeſ- 


ſion, © or any other judges whatſoever ;” which laſt can only be 


meant of advocations in criminal cauſes to the court of juſticiary ; and 


the ſtatute not having barred ſuſpenſions in ſuch caſes, theſe impli- 
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1706. Ander- 
ſon. 


EB; 1. tit. 8. 


1 


d Feb. 19. 


17 1. 0 


Panmuir. 


to wreck, ſhip or goods e. 


citly ſeem to be allowed. 


In mercantile matters the court of admiralty is competent, but 
hath no privative juriſdiction therein, nor therefore can uſe the pecu- 
liar form of procceding, in exacting caution from the parties, as a- 
bove. Thus the admiral hath a cumulative juriſdiction, in the firſt 
inſtance, with the court of ſeſſion, between merchants and others 
beyond ſeas, and between them and perſons in Scotland, ariſing from 
contracts, or otherwiſe relating to commerce; and actions upon bills 
of exchange are competent to the admiral court, in the ſame man- 
ner as to other courts of civil judicature *, as being deemed to be in 


re mercator ia. 


I nave diſcourſed in another place of the admiral's juriſdiction as 
But it is farther to be conſidered, that 
perſons or goods within his territory cannot be ſeized without his 
warrant, and that ſtray or waif goods can only be ſeized by him, and 
ſecured to the owners; as likewiſe goods derelinquithed belong to 
the admiral and his deputes, 1n right of the king, in the ſame manner 


as ſuch goods do to the ſheriffs, when found within their counties . 


ARRESTMENTS of goods within the admiral's juriſdiction can only 


be by his concurrence upon the letters, containing the warrant of 


arreſtment ; and, if the goods, belonging to perſons in this country, 
are in a ſhip which is at fea, or abroad, it muſt be done at the mer- 
cat-croſs of Edinburgh, pier and ſhore of Leith, in the hands of the 
ſhipmaſter. The old form of arreſting ſhips, was by actually diſ- 
abling them to fail, which is now diſcontinued, and only an arreſt- 
ment laid on; and the party depends on the penalty incurred, in caſe 
of breach of arreſtment. However, hence it is, that a ſhip in fo- 
reign parts cannot be arreſted at the mercat-croſs of Edinburgh, pier 
and ſhore of Leith, but only in common form when in the harbour, 


and thereupon the ſame muſt be brought to a roup before the court 
Vor. II. | P'S of 


7. The ad- 
miral's juriſ- 
diction in 
mercantile 
matters. 


8. The admĩ- 
ral intitled 
to all waif 
and ſtray, or 
derelinquiſh- 
ed goods. 


9. Arreſt- 
ments, how: 
proceeded in, 
of ſhips or 
goods there» 
in. 


— 


— 
— 2 — _ * == - 

% = 2 — — - 2 — K. — — bY E = — — DS _ 

— —̃—.——.ñ— Ir - 

—— — —— — — — — - —— — — — N X 
— <> — - — — 

= - _ — — — — — — — —— — OI 

— = — 8 — — _ 
— — — 


. — 


=== — 


81 


= Inn i 
2 — — — 


10. This 
court may 
award da- 
mages, thro' 
groundleſs 
ſuſpenſions, 
and ſtops to 
execution of 


their decrees. 


11. The fines 
for breach of 
his arreſt- 
ments, or de- 
forcement of 
the executers 
of his pre- 
cepts, go to 
the judge's 
uſe ; theſe, 
and a propor- 
tion of the 
dues of court 
in place of a 
ſalary to the 
judge, which 
ſeems an 


hardſhip. 


1. The ſta- 


tute in Eng- 
land touch- 
ing ſhip- 
wreck, is al- 
moſt in the 
ſame words 


with our old 


act a century 
before. The 
requiſite of a 
man, dog or 
cat coming 
alive, only 
put ſor ex- 
ample of the 


property. 


2. The ſta- 
tute is under- 
ſtood like- 
wiſe of [et- 
ſom, Flotſam 
and Lagan; 
the reaſon of 


542 An Inſtitute of the LAvs of ScoTLaxD. Book IV. 


of admiralty. I ſhall have occaſion to ſpeak a little farther of ar- 
reſting ſhips, and goods therein, and poinding ſuch goods *. 


IT is peculiar to this court, that the judge may, upon application 
of parties, modify and decree their damages thro' groundleſs ſuſpen- 
ſions, and ſtops of execution of his acts or decrees, beſides the ex- 
pences of plea, or coſts of ſuit, which are to be modified by the lords 
of ſeſſion, before whom ſuch ſuſpenſion is diſcuſt?. This power is 
reaſonably given to the judge-admiral, before whom the ſuit was firſt 
commenced, and who can therefore beſt determine upon the loſs 


and damages of the party grieved by the delay. 


By the ſtatute foreſaid, It is declared to be the judge-admiral's pri- 
vilege to puniſh all breakers of his arreſtments, and deforcers of the 
executers of his precepts, and to apply the fines and amerciaments 
in that, and all other caſes, to his own uſe ; which is a ſingular pri- 
vilege, fince, in other caſes, theſe offences infer eſcheat of move- 
ables which belongs to the crown, with reſervation of the creditors 
intereſt, and the proſecution is only before the court of ſeſſion ©. The 
fines, and other accidental advantages and dues of court, are by no 
means an adequate recompence, in place of a ſalary, to the judge of 
this honourable court: and however he, who lately filled the chair, 
and had done it for many years, got no other conſideration than a pro- 
portion of thoſe, for the great labour and pains he underwent in the 
diſcharge of that office, wherein he acquitted himſelf with great ap- 


plauſe, and the preſent judge has no other; and, no doubt, if the 
matter were duly repreſented to the legiſlature, a ſuitable falary would 


be annexed to an office of ſo great importance. 


' Obſervations on the Law of England, in relation to the Premiſes. 


IHAVE obſerved elſewhere*, that, by ſtatute in England, Where 
a man, a dog, or a cat eſcape alive out of the ſhip, ſuch ſhip, or 
any thing within it, ſhall not be adjudged wreck. This I ſhall fur- 
ther explain here; if any ſue for theſe goods, and prove that they 


were his, or periſhed in his keeping, within year and day of the 


ſeizure, they ſhall be reſtored to him without delay; and if none 
make ſuch claim, they ſhall remain to the king, or to ſuch other to 
whom the wreck belonged ; and the offenders againſt the ſtatute 
ſhall be awarded to priſon, and make fine at the king's will, and ſhall 
yield damages alſo to the party aggrieved b. This act is almoſt in the 
very ſame words with our old ſtatute, made a century before*. The 
ſtatute in England is only declaratory of the common law; and the 
inſtances of a man, cat or dog, are only put for examples, whereby 
the ownerſhip, and property of the goods, may be known, and 
therefore other evidence of it may be given . And the ſame con- 
ſtruction is put upon our antient ſtatute, 


THo' the ſtatute ſpeaks only of Wreck, which, in a proper ſenſe, 
is only a ſhip or goods caſt or left by the ſea upon the ſhore, yet it 
extends to Flotſam, Fetſom and Lagan, which are not wreck, fo long 
as they remain in or upon the ſea, and paſs not by grant of wreck, 
till they are caſt upon the land; but the reaſon being the ſame, vis. 

the 
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the ſaving the property of the goods to the owner, it is within the 
meaning of the ſtatute*®, Wreck was given to the crown upon the 
general maxim of the common law, That ſuch goods, as no ſubject 
can claim the property of, do belong to the king by his prerogative, 


as treaſure, trove, wreck, &c. which agrees as much to Flotſam, &c. 
as to wreck, properly fo called. 


Tus year and day within which the owner muſt enter his claim 
to the goods, or loſe them, is accounted from the ſeizure made of 
the ſame, as wreck; for the owner can then take beſt notice of it. 


And, if the goods are not ſeized by ſuch as have right to wreck, but 


taken away by certain wrong-doers, perſons not known, the owners 


may have action againſt them at any time for reſtitution®. 


WRECK, by the law of England, is not within the juriſdiction of 
the admiral, and ſhall not be tried in the admiral-court, but at com- 


mon law ; for it is not wreck, till it is caſt upon the ſhore or land, 
which muſt be within ſome county. 


Tur ſoil upon which the ſea flows and ebbs, viz. between the 
high-water mark and the low-water mark, may be parcel of the ma- 
nor of a ſubject; and yet, when the fea flows, the admiral ſhall have 
juriſdiction of every thing done upon the water, between the high- 
water mark and the low-water mark, (we call it the Flood-mark) in 
the ordinary and natural courſe of the ſea; and notwithſtanding, 
when the ſea does ebb, the land may belong to a ſubject, and every 


thing done upon the land fo ebbed, ſhall in England be tried at com- 


mon law, for the ſame is then parcel of the county © Wherefore, 
below the low-water mark, the admiral has the ſole and abſolute 


Juriſdiction, and between the low and high-water mark, the com- 


mon law and the admiral have, diviſiun imperium, juriſdiction inter- 
changeably, viz. the one upon the water, and the other upon the 
land. And where a ſubject has right to wreck by the king's grant or 
preſcription, ſince a ſhip cannot be wrecked till caſt upon land, which 
can only be between the high and low-water mark, it follows, that 


that ſpace of ground is parcel of the party's manour, to whom the 
wreck belongs d. | 


IT is above obſerved, that Fhrſam, Jelſom and Lagan is not wreck 


till caſt upon the land; but notwithſtanding whereof it belongs to 


Bracton, 
fol. 41. 


f1d. 5. rep. 
108. 


and the owner is not known. 


the king, even while in or upon the ſea, when the ſhip periſhes, 

Of old it belonged to the firſt occu- 
pant ©; but now it falls to the king, in the ſame manner as wreck, 
and all that is provided as to wreck extends likewiſe to ſuch goods; 
and therefore, if any perſon prove that they belonged to him, and 
periſhed in his keeping within year and day, he ſhall have them 
without delay f. So that, as to the king and the owner there is no 


difference, but a ſubject may have the grant of wreck which will 
not carry Jetſom, &c. | 


IT is a rule in the law of England, That the admiral's juriſdiction 
is confined to matters ariſing on the high ſea ; and therefore he can- 
not take cognizance of contracts, Sc. made in any river, haven or 
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xriſing upon creek within England; for thoſe are triable by the common law. He 


= = 7 hath juriſdiction when a ſhip or veſſel is caſt away at ſea, over the 
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maritime af. law, the Rhodian law, the laws of Oleron, or by peculiar munici- 5 


thoſeon goods that are Flotſam, Jelſom or Lagan; but not if they are caſt up- 

it creeks or ti. on land, for ſuch goods wrecked muſt be claimed by action at com- 

ill ” mon law. Bac. new 
ill abr. (courts) 
0 8. What ju- THIS court hath no juriſdiction as to contracts made on land, whe- yy 

li N 6 1 / ther in England or in foreign parts, nor of thoſe made upon the ſea, 

(48 ot a to.  UNIKCIE TOr marine cauſe ; but contracts, whereby the maſter hypo- | 

00 0 contracts. thecats the ſhip, are within his cognizance b. | : Vin. * 
„ As to crimes, it is ordained by ſtatute e That all felonies and rob- 269, „ 268 
0 9. How \s to crimes, it is ordained by ſtatute ©, That all felonies and rob- 269. 
| il | av 1 N 2 beries upon the ſea, or any river, creek or haven, ſhall be tried by * H. VIII. 
14 the ſea, in the king's commiſſion, in ſuch ſhires or places as ſhall be therein li- © * 

Wi | creeks, rivers mited, in like form as if ſuch offence had been committed on the 

i 3 land: and ſuch commiſſion, under the king's great ſeal, ſhall be 

WA directed to the admiral, or his deputes, and three or four ſubſtantial 

„ perſons to be named by the chancellor, after the courſe of the com- 

tit mon law. | 

| roger ALL maritime affairs are regulated in England, chiefly by the civil 


fairs are re- 
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pal laws, appropriated to certain towns or counties bordering upon 


gulated, the ſea. Tho' the court of admiralty is no court of record, becauſe 

their proceedings are according to the civil law, yet they may amerce N 

a defendant for his default, and make execution for the ſame on his 

goods d. a Bac. ibid. 

| | 629, | 

11. The IT is peculiar to the admiralty, That if a decree is obtained in a 
8 foreign country, before the admiral there, againſt an Engliſhman who 
execution the returns into England, and the judge ſends his letters miſſive, Omnes 
decrees of magiſtratus rogans, requiring all magiſtrates to make execution of the 
or i chant decree, the judge of the admiralty in England may execute this judg- 1 
what if ſuch ment, by impriſonment of the party, and he ſhall not be delivered | # 
_ gi by the common law. For this is by the law of nations, that the 
ecutes, juſtice of one nation ſhall be aiding to the juſtice of another nation, 


and the one ſhall execute the judgment of the other ; and the law 
of England takes notice of this law, and the judge of the admiralty 
is the proper magiſtrate for that purpoſe, for he only hath execution 
of the civil law within England. And, if a ſhip 1s fold by virtue of a 
ſentence of any court of admiralty, of a nation in amity with Eng- 
land, the ſentence ſhall not be examined at common law. But, if 
the party is thereby injured, the only way to be relieved, .1s to peti- - 
tion the king, who will examine the caſe; and, if he finds cauſe of 1 
complaint, ſend to his ambaſſador reſiding there to apply for redreſs; 24 
and, on refuſal, grant letters of mark and repriſal *. | 
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T IT. XII. 
The Commiſſar-Court. 


"D HE juriſdiction of the commiſſars is likewiſe peculiar in con- 
ſiſtorial caſes. The Conſiſtory was the place where the Ro- 
man emperor heard appeals brought before him * : but afterwards * Novel. 22. 
the - 3 


1. The ori- 
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court. The 
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Theſe two 


laſt acts are 
of the un- 
printed ones. 
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Tyr. XIII. The Commiſſar Court. 745 


, # ” . . 


celes d. 


Tur power and juriſdiciion of commiſſars, either concerns the 
confirmation of teſtaments, which generally is a matter of voluntary 
juriſdiction; or judicial proceedings in actions between parties. As 
to the firſt, the effects of perſons dying inteſtate were intruſted to 
the biſhops of the dioceſes, it being preſumed, that they would 
take moſt care of widows and orphans. They again appointed o- 
thers to execute the teſtament, whom they confirmed executors for 
that effect. A confirmation is The commiſſar's warrant, giving one 
power to adminiſter, or to receive the deceaſed's effects, and do eve- 
ry thing neceſſary for that purpoſe, in relation to the inventary con- 
firmed. It is either the confirmation of a teſtament, Teſlamentar, 1. e. 
of the executors named by the deceaſed in his teſtament ; in which 
caſe there is no need of a decree dative to create them executors; for 


they are veſted in the office by the nomination, if they pleaſe to ac- 


cept of it: or of a Teſtament Dative, i. e. where the deceaſed made no 


* Inltructions -feſtament, or the executor nominate does not inſiſt to be confirmed *. 


to the com- 
miſſars, anno 


1666, 


In this laſt caſe the commiſſars, after an edict is ſerved in one's fa- 
vour, decree him executor-dative, and thereafter confirm him as 
ſuch : the firſt executes the will of the deceaſed, the other the will 
of the law. It is proper here to take notice, that tho' the inſtructi- 
ons 1666 mention, That the executor nominate ſhall, within three 
months after the party's death, apply for a confirmation ; yet, ſuch 
delay being inconvenient, the executor at law may be confirmed 


immediately after the days of the edict are expired, and will be de- 


creed and confirmed; unleſs the executor nominate appear, and claim 
to be preferred. 


Or old, where no teſtament was made by a perſon deceaſed, the 
executors-dative enhanced the whole benefit to themſelves, in pre- 
judice of the neareſt of kin, directly contrary to the primitive deſign 
of intruſting the deceaſed's effects to the care of the ordinary. This 

Vo“. II. 6 * abuſe 
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abuſe was rectified, firſt, with reſpect to pupils, who could not make 
teſtaments; therefore, it is provided, that, in ſuch caſe, their neareſt 
of kin who ſucceed to them ſhall have their goods :. This ſtatute 
was, by cuſtom, extended even to the caſe of majors, from the na- 


tural equity of the thing; and, to make it effectual, the commiſſars 


introduced the cuſtom of obliging the executors confirmed, of all 
kinds, to find caution, acted in their books, to make the goods con- 


firmed forthcoming to all parties having intereſt. Nor do we find, 


that the biſhops or commiſſars, ever ſince that act, een to 
more than their Quot of the teſtament, except where their procura- 


tor- fiſcal was confirmed, upon the refuſal of all others having intereſt, 


and which was afterwards much limited“. 

ANOTHER great abuſe in confirmations was, That the executor no- 
minate by a deceaſed, tho' not appointed univerſal legatary, kept-to 
himſelf the whole dead's part: but the ſtatute introduced for remedy 
thereof declares, That an executor nominate ſhall only have a third 
of the free dead's part. Of executors I have diſcourſed fully elſe- 
where 4, ; 


IF the deceaſed had no fixed reſidence, or lived abroad, the com- 
miſſars of Edinburgh can only confirm the teſtament, and that is all 
the prerogative competent to them in matters of confirmations ; for 
they have no juriſdiction over the other commiſſars in that reſpect. 
Only it may be thought, that, during a vacancy in other commiſſariots, 
they may confirm wills there, the neceſſity of the thing ſeeming to re- 
quire that remedy, as ſhall be remarked more at large afterwards. But 
the court of ſeſſion, which, in our old ſtatute, is called The King's 
Great Conſfiſtory *, may name one to officiate in confirming teſta- 

ments during ſuch vacancy, upon a regular application from the per- 
ſons concerned. If the deceaſed was abroad, about his lawful affairs, 
when he died, but not, animo remanendi, with intent to reſide there, 
the commiſſar of the place where he dwelt is only competent for con- 
firming his teſtament, and not the commiſſars of Edinburgh f. 


THz judicial power of commiſlars is the Temporal juriſdiction, 
which the biſhops had conferred on them by the ſovereign, in mat- 
ters that by the canon law were eſteemed ſpiritual and ecclefiaſtical*, 
and which they exerciſed by their commiſſars or officials. But the 
ſpiritual juriſdiction which lies in the government and diſcipline of 


the church, belongs to the office-bearers therein, and is exerciſed in 


their church-judicatories. As to which I ſhall add a particular title, 
after diſcuſſing the courts of the common law. 


Tu commiſſars, by the king's inſtructionsb, Have power to judge 
and decide in cauſes concerning benefices and tithes, caſes of ſcandal, 
actions teſtamentary ; and in all other matters wherein the oath of 
party is required, if the ſum do not exceed 40 J. Scots; and in all 
other cauſes wherein the parties ſubmit themſelves to their juriſdic- 
tion. The competency of the juriſdiction of the commiſſars in civil 
actions, was much controverted of late. The judgments of the court 
of ſeſſion had not been definite upon that head: wherefore, to clear 
the matter, the lords, ſome years ago, upon application from the 
. | commifſars 
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commiſſars of Edinburgh, appointed an hearing in preſence thereon *, 
but which did not take effect. And lately, after the new regulations 
of the ſheriff-courts, their clerks applied to have the limits of the 
commiſſars juriſdiction aſcertained, and, upon an hearing in preſence 
purſuant thereto, the lords found o, That in ordinary actions in civil 
caſes, above 40 J. Scots, the decree of the commiſſars was null; 
unleſs ſupported by the defenders prorogating their juriſdiction. At 
the ſame time they found, That a ee, conſent in a bond or 
contract, to the regiſtration of it In the books of any judge competent, 
ſhould import a warrant to regiſter it in the commiſſars books, if the 
creditor thought fit. Queen Mary's charter to the commiſſars of 
Edinburgh, the unprinted inſtructions 1 563, and the conſtant uſage, 
procured this judgment. And indeed the import of Any judges books 
competent, is every judge that can iſſue a decree of regiſtration, or to 
whom the party might ſubje& himſelf, by prorogating the juriſdicti- 
on, the intent being in order to ſummary diligence, in the moſt ex- 
peditious way. And, by the ſame judgment, the commiſſars were 
found competent to the authoriſing curators to minors, and to expe- 
diting tutorial and curatorial inventaries. 


ACT10Ns of cognition of debts are of a peculiar nature. By theſe 
the funeral charges, ſervants fees, and other the like debts due by 
perſons deceaſed, are cognoſced and aſcertained ; and tho the near- 


eſt of kin are called, yet generally there is no concluſion of payment 


againſt them ; for poſſibly the debtor has none to repreſent him, but 
died bankrupt. And ſince they frequently concern the obſequies, and 


ſo are conſidered as of ſpiritual cognizance, they have been uſually 


carried on before the commiſſar-court of the bounds where the per- 
ſon died ; and being generally in order to confirmation, are deemed 

roper to the commiſſars, and therefore advocation from them was 
refuſed ©. But ſuch decrees are, however, ſubject to the review of 
the court of ſeſſion by reduction. And I conceive, that where there 
is a concluſion of payment in the action of cognition, it is competent 
before the judge-ordinary; or, in matters of importance, before the 
court of ſeſſion; for then it is in the ſame caſe as any other ordinary 
action for payment of accounts; and in practice they are frequently 


carried on before thoſe courts. 


Tuo' inferior judges are competent to adjudications upon decrees 
cognitionis cauſa, yet ſuch adjudication, before the commiſſary-court, 
was found null by exception *, actions in civil caſes of ſuch kind 
having nothing conſiſtorial in them. But all cauſes teſtamentary be- 
ing expreſsly, by the inſtructions above mentioned, declared to be- 
long to the juriſdiftion of the commiſſars, therefore actions againſt 
executors, or vitious intromitters for debts or legacies, are duly brought 
before them; but as to other civil matters, only ſuch as are within 
40 l. Scots, or where the juriſdiction is prorogated, as above. 


As to caſes of baſtadry; if, when one is offering to ſerve heir, ba- 
ſtardy is objected to him, the ſervice is ſtopt, on the objector's find- 
ing caution to anſwer all damages that may incur thro delay, in caſe 
he prevails not; and the caſe is remitted to the commiſſars to deter- 
mine in the baſtardy, Which regularly ought to be diſcuſt in ſix 


months; 


tently regiſ⸗ 
tred in their 
books. 
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petency of 
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months. But if the ſervice hath proceeded, the court of ſeſſion is * Craig, 1. 2. 
only competent to the reduction of it, on the head of baſtardy, in the 2 18. 99, 
ſame manner as upon any other ground, and then the point of ba- : 
ſtardy comes to be enquired into and determined by them b. As like- July 23. 
wiſe declarator of the eſcheat of baſtardy, after the party's death, can ag 225 
only be carried on before the court of ſeſſion, who are the only judg- 
es to declarators of eſcheat, or other ſuch declarators. 


11. Adions As to Benefices ; competitions concerning them became frequent 

in relation to after the reformation, between perſons claiming the ſame on the gift 

uche, ner of the ſovereign, and others pretending thereto on the gift or provi- 

peculiarto fon of the pope, or the ordinary, i.e. the biſhop of the dioceſe. And 

the commil- therefore the commiſſars were thought the proper judges to deter- 

_ mine therein ©. But now, many of them having become rights of — N 
property to the lords and titulars of erection, the court of ſeſſion, ME f 9 
who are the proper judges in competition of heritable rights, are on- ; 
ly competent to ſuch queſtions. As to purſuits for tithes, or miniſters 

1 they may be ſued before any judge- ordinary, as well as 

the commiſſars ; and the ſettlements of miniſters in pariſh-churches 


belong to the cognizance of church-judicatories. 
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12. How fat MaTTERs of ſcandal, or verbal injuries, have always been lookt 2 
matters of upon as confiſtorial. But if they are of a high conſequence, on ac- 4 
—4 a count of perſons in power and dignity, againſt whom ſuch offence 9 
cauſe isre- is committed, they muſt be purſued before the court of juſticiary, or =» 
ferred tooath other proper criminal court, for a ane een ſince com- 3 


of party, pe · . we? 1 gy | 1 
cullar to the miſſars, in a 1 of injury, can only inflict a pecuniary fine, and JF 


commiſſars. ſubject the offender to recantation. And actions of damages, ſuſtain- 
The caſe of . . Set A ; St 
ed by ſuch defamation, in the matter of one's trade or occupation, 


executors . f | g 
and their 2re competent before other judges ordinary. All cauſes, in relation 


[ML ee ee to matters wherein an oath was adhibited, or is to be interpoſed, by 
| 11 chemſeldes to the canon law, belong to the eccleſiaſtical courts, as being of a reli- 
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9 ö court, in relation to the ſubject confirmed; but that cannot prejudice 


N 1 2 gious concern ; but with us may be purſued before any judge-ordi- 
1 commiſſars. Dary, even tho within 40 /. as likewiſe may teſtamentary cauſes, as 
0 actions againſt executors, Sc. The commiſſars indeed, for moſt 
5 1 part, oblige them and their cautioners to enact themſelves, in their 
110 books, to anſwer, in all ſuits to be intented againſt them, before their 
„ the juriſdiction of other courts, or hinder perſons to purſue ſuch acti- Mp 
"on ons before any competent judge. = 


13.Thecom. THE commiſſars of Edinburgh, as to judicial powers, have a more 
miſſars of E. eminent juriſdiction than other commiſſars: they are for moſt part 


— to Perſons of knowledge in the laws, and very well deſerve that truſt: 
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uh reduce de- they are four in number, originally appointed by the archbiſhops, as 

1 | | . 0 . . 

1104 33 after mentioned, but who are now created by the king, epiſcopacy | | 1 
bs |! if! fars, if ſuit is being aboliſhed. They have power to reduce the decrees of inferior L 


„ commenced commiſſars; but, notwithſtanding ſuch reduction is intented, the de- 


0 | 2 b de. - Cree may be put to execution: and, by an expreſs article of the in- 
„ 9 crees, but not ſtructions to them, if it is not purſued within year and day, the par- | 
1 otherwiſe. ty being major and within the kingdom, it cannot be afterwards in- 
Ml ſiſted in“; but ſtill it is ſubject to reduction before the court of ſeſ- OM _— 
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IT is likewiſe declared, by the ſtatute 1609, That the commiſſars 
of Edinburgh have the only power to decide in all cauſes of divorce. 
They are the only judges in declarators of nullity of marriage for 
impotency, or upon any other lawful ground ; and to queſtions of 
baſtardy, where the ſame have connection with the lawfulneſs of 
marriage, or relation to adultery, 

THE1R proceedings, in all theſe matters, are ſtill ſubject to the re- 
view of the court of ſeſſion, during dependence of ſuit, by advoca- 
tion, ſo as to. remit the ſame with Inſtructions, or Injunctions for re- 
gulating their procedure, as occaſion requires; but not in order to a 
final deciſion before the lords themſelves, in cauſes purely conſiſto- 
rial, they not being competent to actions of ſuch kind, in the firſt 
inſtance. After decree is given by the commiſſars, remedy is com- 
petent before the lords of ſeſſion, by ſuſpenſion or reduction, who 
are declared his majeſty's great conſiſtory, as above. In advocati- 
ons of cauſes not conſiſtorial, the lords may advocate in order to a 


deciſion, or remit them with inſtructions, as they judge proper. Be- 


14. They are 
the only com- 
petent judges 
to actions of 
divorce, and 

to declarators 
of nullity of 
marriage. 


15. The pro- 
ceedings be- 
fore the 
commiſſars 
of Edinburgh 
liable to a re- 
view before 
the lords of 
ſeſſion, by 
ſuſpenſion or 
reduction. 
How far by 


way of ad- 


vocation. 


fore the reformation, the courſe being to ſue appeals from the bi- 


ſhops, and their officials, to the court of Rome, ſuch as were de- 


pending when the reformation took place were to be diſcuſt before 
the court of ſeſſion, if regularly applied to within a limited time b. 


Tur commiſſary-juriſdiction was found fault with in the laſt age, 
as the remains of popery or (in the times of presbytery) as depending 
upon the aboliſhed hierarchy, and that therefore the ſame ought to be 
taken away and annexed to other juriſdictions. But the learned Sir 
John Nisbet, who had long officiated worthily as a commiſſar of 
Edinburgh, ſupports their juriſdiction, and endeavours to ſhew that 
no other judges can, with ſo much conveniency to the ſubjects, ſup- 
ply that office, which chiefly concerns matrimonial and teſtamenta- 
ry cauſes ; and he anſwers the objections that were made againſt theſe 
courts ©, ſome whereof there is no place for at preſent ; particularly 
the great expence of confirmation, by exaction of the Quots, which 
are taken away by ſtatute, as above. 


ON this occaſion the learned author contends, that the above mat- 
ters, which are the province of the commiſſars, were not of eccle- 
ſiaſtical cognizance, and ſo did not depend on the biſhops. And there 
is no doubt but that, among the Romans, there was a peculiar Præ- 
tor for teſtamentary cauſes , and eccleſiaſtics were prohibited to judge 
in theme. And it appears, from the titles in the Digeſts and Code, 
De repudiis et divortns, that divorces were extrajudicially made, and 


the conſequents of them, as to the reſtitution of the Dos, and Dona- 


tio propter nuptias, were cognoſced by the Prætor, or other civil judg- 
es. But whatever was the caſe of the old Romans, it is certain that 
the juriſdiction of the commiſſars, in the above reſpect, is ſucceeda- 
neous to the temporal juriſdiction exerciſed by the biſhops and their 
officials; and the form of teſtaments, conſtitution of executors, and 
confirmation of teſtaments, are founded in the canon law *; and thoſe, 
and matrimonial cauſes, were always deemed of a ſpiritual cognizance, 
and were of ancient reception with uss. And it is ſurpriſing that lord 
Dirleton ſhould be at pains to ſhew, that the matters proper to the 

Vor. II. 6 Z com- 
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commiſſars are of a temporal cognizance, in order to eſtabliſh the 
neceſſity of their courts; for it rather weakens his argument, ſince, 
at that rate, why ſhould they not be left to the temporal judges, and 
not reſerved as conſiſtorial to the commiſſars? 


18. The inn T commiſlars of Edinburgh owe their being to the reformati- 
eee on; for, after the pope's authority was aboliſhed by the act of the 
Pies of . parliament 1560, which, not being formal, was ratified by a ſubſe- 
burgh ; their quent parliament , there happened to be an interruption of the epiſ- 
ry an in copal juriſdiction, and their officials ceaſed to cognoſce in conſiſtorial 
judicial cauſes. Wherefore queen Mary, upon a recital to the above purpoſe, 
cauſes, in their place conſtituted four learned perſons commiſſars of Edin- 
burgh, and this act was tacitly approved by a ſtatute in the fame 
parliament ®, and expreſsly confirmed by an unprinted act of an- 
other parliament %, This grant and act is, in effect, a charter of the 
privileges of the commiſſars of Edinburgh, and it will be proper to 
take farther notice of the ſame. It ſpecially ſets down the particu- 
lar bounds of their peculiar commiſſariot, v:z. the ſhires of Edin- 
burgh, Haddington, Peebles, Lithgow and Stirling ; within which 
they were to determine, in all cauſes concerning tithes, teſtaments, 
ſcandals, and all other cauſes that uſed to be judged in the conſiſto- 

rial courts. 


19. Their Ap next, they have an univerſal juriſdiction over all Scotland as 


univerſal ju- . : | ; 
riflition in to cauſes matrimonial, divorces, and caſes of baſtardy; and a power 


ſome matters Of reviewing, by appeal or reduction, all the ſentences of inferior 


commiſſars; and of regiſtring in their books all contracts and obli- 
gations proceeding upon the conſent of parties. 


20. Their ju- As to confirmation of teſtaments, the commiſſars of Edinburgh 
rildtellon a not only had (as they preſently have) the ſole power of confirming 


confirmation 


of teſta- all teſtaments of perſons dying within their own territory; but like- 
ments. How wiſe had, by this act, the privilege of confirming the teſtaments of 


farare 94 ſuch as died within other commiſſariots, where the dead's part ex- 


confirm teſ- Ceeded 50 J. Scots; and, by the inſtructions relative to this grant, 
e, 2 they have an excluſive privilege in that reſpect. It is true, this does 
ſag within not now take place, being paſt from in favour of the inferior com- 
other com- miſſars, as after mentioned; but where their intereſt is not con- 
—_— cerned, viz. during the vacancy of any inferior commiſſariot, the con- 
vacancy. fir mation of teſtaments is claimed by the commiſſars of Edinburgh. 
And accordingly, in numerous inſtances, they are ſaid to have con- 

firmed the teſtaments of perſons dying within other commiſlari- 

ots during the vacancy. The lords of ſeſſion may indeed appoint an 
interim-commiſſar to officiate, if the parties concerned apply for the 

ſame, as above; but that cannot invalidate the teſtaments confirmed 


in the mean time by the commiſſars of Edinburgh. 


21. The caſe THE biſhops, on the reſtitution or redintegration of their eſtate, 


of the cam. were reſtored to their former commiſſariots “; but the commiſſars of * ?: 1699. 


The f E- . . . . . . - . 
as af. Edinburgh were continued with this variation, that in place of their 


ter the reſti- being appointed by the king, according to their original inſtitution, 
ee racked two of them were named by the archbiſhop of St. Andrews, and two 
and on its by the archbiſhop of Glaſgow, who, however, had their own pe- 
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culiar commiſſars. This ſeems to evince, that the ſupereminent 
power which the two archbiſhops had, by their archiepiſcopal juriſ- 
diction in temporal matters over all the kingdom, was communicat- 
ed to the commiſſars of Edinburgh by the original inſtitution ; and 
for this reaſon their authority is ſo extenſive, as is above related, tho' 
thereafter all the four were named by the archbiſhop of St. An- 
drews as being metropolitan of All Scotland *® The eſtabliſhment 
and continuance of the commiſſars of Edinburgh occaſioned divers 
queſtions and diſputes between them, and the archbiſhops and bi- 
ſhops, touching the quots due to them at confirming the great teſta- 
ments; which were partly ſettled by decree-arbitral, and partly by 
deciſions of the court of ſeſſion, largely taken notice of by Sir George 
Mackenzie, in his obſervations on the act laſt above referred to, 
whom the curious reader may conſult ; and now the commiſſars of 
Edinburgh are named by the king, according to their original ſtate. 


TIT. X. 
The Sheriff, or Stewart-Court, 


A LL feudal juriſdiction is cumulative, 'as I formerly obſerved; fo 

that the ſuperior, as he retains the Dominium directum, or the 
ſeigniory, has a concurrent juriſdiction over the fee. Wherefore, not- 
withſtanding the juriſdictions of inheritance granted by the king, of 
baronies, or other higher juriſdiftions, his majeſty had the ſame re- 
ſerved juriſdiction, as other ſuperiors in ſuch caſes, and might exer- 
ciſe it by perſons commiſſioned by him. Thus ſheriffs were appoint- 
ed by the king, when thoſe having the higher feudal Juriſdiction 
miſuſed it, as our hiſtorians relate: hence ſheriffs are called Vice- 
comites, as ſupplying the vice or place of the Comites, or feudal lords. 
The ſeveral territories of their juriſdiction are called Shires or Sheriff- 
doms, i. e. Diviſions, from an old Saxon word, which ſignifies to 
Cut or Divide. They are otherwiſe termed Counties, Comitatus, as 


being the bounds within which the Comes, or Earls and Lords 
formerly exerciſed their juriſdiction. : | 


ANTIENTLY the ſheriff of the county had power to review and 
reduce the decrees of baron-courts within his territory, and to ad- 
vocate cauſes from them, in caſe of injuſtice or wrong done by theſe 
courts *, This, I conceive, proceeded from the original intent of 
the inſtitution of ſheriffs who were appointed by the king, in reſpect 
that the barons, and other feudal lords, failed in the adminiſtration 
of juſtice, and to correct the abuſes committed by them. But there- 
after, upon appointment of the antient court of the lords of ſeſſion, 
who were a committee of parliament *, the ſheriffs ceaſed to have 


ſuch power, And more eſpecially, upon inſtitution of the college of 


juſtice, as now modelled ©; the power of reviewing the decrees or 


proceedings of all inferior courts in civil actions came to be veſted in 
the court of ſeſſion ; as in criminal cauſes in the court of juſticiary ; 
and which is farther aſcertained by the regulations 1672. 


Tux ſheriff cannot impoſe any burthens or duties upon the heri- 
tors or inhabitants of the ſhire, Nor can the heritors themſelves do it, 


Cven 
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even with the ſheriff's concurrence, being no corporation. The diſ- 
ſent of any one of the heritors will ſave him from any ſuch impoſi- 
tion; for, in matters of privilege and property, none can be ſubject- 
ed by the deed of others who have no ſuch power, the rule laid 
down in the law, in ſuch matters, being, that Potior eft conditio 
probibentis :. This rule holds as to ſubjects common to many, and 
much more in the caſe of burthening one's own property. But the 
heritors of a pariſh are impowered by law to rate or ſtent themſelves 
for repairing the church and miniſter's manſe, or for -maintenance 
of the poor; and the major part will carry it, they being ſo far con- 
ſidered as a community, in virtue of the ſtatutes impowering them. 


THERE are ſome ſtewartries with us, that are of the ſame nature 
with ſheriffdoms, and only differ in the name. Which poflibly they 
got, becauſe the whole bounds of the ſtewartries belonged to the 
king, and his majeſty at firſt appointed the lord high-ſtewart judge- 
ordinary thereof; and thereafter conſtituted ſtewarts with the ſame 
powers as ſheriffs; but they retained ſtill their antient name. Thoſe 
are the ſtewartries of Kirkcudbright and Orkney, which ſend mem- 
bers to the parliament, and the ſtewarts are the ſame in them that 
ſheriffs are in hires. 


Tux cumulative juriſdiction declared to belong to the king, by 
ſpecial ſtatute d, now repealed e, was ſtretching the prerogative far- 
ther than the nature of the thing, and the genius of our government 
would admit; for thereby the king might evacuate the juriſdictions 
of all judges of the kingdom when he pleaſed, by ſpecial commiſ- 
ſions to other perſons to cognoſce and determine in the matters with- 


in their cognizance. And ſheriffs and ſtewarts-courts, by immemorial 


uſage and various ſtatutes, aſcertaining their juriſdictions, became a 
part of our conſtitution ; and therefore muſt be continued inviolate, 
even tho' the ſame were not ſecured by an article of the union, as 
however they are“. — 


Many ſheriffſhips were antiently offices of inheritance, and con- 
tinued to be ſuch before the late act. But now ſheriffs and ſtewarts, 
and ſheriff and ſtewart-deputes are appointed by the kings. Sheriffs 
of old behoved to appoint deputes, who could Hold the law to the 
commons, and were anſwerable for the adminiſtration of their de- 
putes, and the ſheriff-deputes are anſwerable for their ſubſtitutes : 
and as deputes formerly might judge in the cauſes belonging to the 
principals „ ſo I conceive the ſherift-ſubſtitutes, at preſent, may, in 
thoſe belonging to the deputes. The ſheriffs were likewiſe anſwer- 
able for the malverſation of their clerks in offices; but that can only 
be underſtood to have taken place, when the clerks were of their 
own nomination, which of old was the caſe ®, whereas now they 
have their commiſſions from the king. Sheriffs ought to have ſuffi- 
cient of their own, that they may be capable to ſatisfy the damage of 
the parties wronged by them in the execution of their office; and 
for the ſame reaſon the ſheriff-deputes, who have the ſole power of 
judging, exclufive of the ſheriffs-principal, ought to have ſuch qua- 
lification. If a ſheriff, or other judge, refuſe to adminiſter the law, 
he is ſubjected to a temporary ſuſpenſion from his office, and the ex- 
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pences of the party, as he is liable to a total forfeiture of his office; 
the expences of the party aggrieved, and an arbitrary puniſhment, 
if he give partial judgment. And, by our old law, the ſheriff was 
to thole an aſſize, 1. e. undergo a trial, in relation to his proceeding 


on the laſt day of the Eyer or circuit-court *, I have ſpoken a little 


on this head elſewhere e. 


Or old ſheriffs, as the king's ordinary Lieutenants of the county, 
were bound to hold three head-courts in the year, in order to the 
due adminiſtration of juſtice. And all barons and freeholders that 
owed ſuit and preſence were to be there perſonally ; and thoſe who 


_ owed ſuit only behoved to ſend their proxies, honeſt and qualified 
men, that might paſs upon aſſizes, and aſſiſt the ſheriffs in the ex- 


erciſe of their office, and the abſents were to be amerced?®. Hence 


tis plain, that trials were carried on at thoſe courts, and that cauſes 
of all kinds were heard and determined therein. | 


Bur the preſent uſage is only to hold one head-court in the year, 
dig. at Michaelmas, or about that term, on a fixed day. And, by the 
late ſtatute, no perſon can be fined for not attending at head-courts, 
or for not ſending a procurator to anſwer for him: but the freehold- 
ers are to meet at the Michaelmas-head-court, and to act and pro- 
ceed therein as formerly. And all vaſſals of the king, or any other 
ſubject- ſuperior, muſt attend at any court to which they are ſubject, 
being ſpecially ſummoned for that effect to ſerve as jurymen, or for 
any other lawful purpoſe ©. 


FREEHOLDERS, at their Michaelmas-head-court, of old, regular- 
ly elected members of parliament for the county f. And, at preſent, 
they adjuſt the rolls of elecors, in manner directed by the above act. 
And nothing hinders them to order other matters concerning the 
public intereſt of the county, as to make regulations touching the 
poor, adjuſting weights and meaſures to the ſtandard, or the like. 
Tho' they were commonly in uſe only to meet to anſwer their ſuits ; 
and, if they were abſent, the old ſtatute was too much kept in ob- 
ſervance, by fining them, which is now happily remedied. 


SHERIFFS Were intitled to ſentence- money, or a conſideration to 
the judge, conform to the ſum decreed ; which was limited, of old, 


to a ſum equal to the 2oth part of the ſum contained in the decrees. 
This was like the Sportula, allowed inferior judges by the civil law® ; 
and was expedient, becauſe they had no falaries from the public. 
But now ſentence-money is taken away, and they have a ſalary from 
the government by the ſaid act, at leaſt the ſheriff-deputes have; 


and the ſherifts-principal are diſabled from judging. 


Tue ſheriffs juriſdiction is both Civil and Criminal. In civil caſes 
it is moſt extenſive, having no limitation, unleſs where cauſes are 
peculiar to other courts. Small cauſes, i. e. thoſe within 200 merks, 
and by the late a& 12 /. Sterling, regularly ought to be purſued be- 
fore them in the firſt inſtance. All brieves out of the chancery, for 
ſerving heirs in ſpecial, are directed to them; unleſs the lords of ſeſ- 
ſion, upon application by parties concerned, ordain them to be di- 
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rected to others commiſſioned for that purpoſe, as they do, in caſes 
of difficulty, to their own macers. 


A BRIEVE is a Writ iſſuing out of the chancery, in the king's 
name, at the inſtance of the raiſer of it, directed to the judge-ordi- 
nary, commanding him to try, by an inqueſt or jury, certain mat- 
ters of fact therein-mentioned. And, according to the nature of the 
reſpective brieves, either to return what is found by the verditt, with 
the brieve and executions thereof, to the chancery : whereupon there 
is iſſued out of the chancery an extract, commonly called the Re- 
tour, which is in place of a ſentence, and theſe are called Retourable 
Brieves. Or enjoining the judge to determine the ſame himſelf, upon 
adviſing the verdict found by the inqueſt, and ſuch brieves are term- 
ed Unretourable or Pleadable Brieves. 


BRIE VES were the ſummonſes of old in all caſes civil, in order to 
commence ſuits or actions before the High-juſticiar, and the judges 
ordinary; and the matters of fact were tried by inqueſts or juries, as 
is the caſe of thoſe that remain at this day; for moſt of them have 
gone into diſuſe. But ſeven brieves are ſtill in uſe; and regularly the 
matters accompliſhed by them cannot otherwiſe be done, according 


to our method of proceedings. Three of them are retourable, or 


returnable to the chancery, termed Brieves of Service. And four of 
them are not returnable; which, as other ſummonſes, are only the 
foundations of ſuits before the judge- ordinary, and are called Brieves 
of Plea, or Brieves Pleadable, as juſt ſaid. The firſt of the retour- 
able brieves is for ſerving an heir to his anceſtor, called a Brieve of 
Mort-anceſtrie, or De morte anteceſſoris: the heads of it vary, accord- 
ing to the different character under which the taker out of the brieve 
claims to be heir. I have already fully ſpoken of this brieve*. The 
ſecond retourable brieve, 1s for ſerving one tutor-of-law to a pupil, 
which muſt be his neareſt agnat, of 25 years of age, that is fit for 
adminiſtration, and able to find caution, to be anſwerable to the pu- 
pil for the ſame . The third is the brieve of Idiotry, for ſerving the 
neareſt agnat tutor to an idiot“; which comprehends all that are na- 
turally incapable to manage their own affairs, as perſons dumb and 
deaf, &c. If the heads of thoſe two brieves laſt mentioned are duly 
anſwered, they are retoured or returned to the chancery, and there 
will be iſſued thereon a writ in the king's name, containing a nomi- 
nation of the tutor, conform to the ſervice. The verdict is ſigned 
by the chancellor of the inqueſt, and as many more of them as 
pleaſe, and returned to the chancery by the ſheriff, or other judge 
before whom the ſervice is expedited. Of both theſe I have likewiſe 
treated in the proper place * There was of old a retour of the quin- 
quennial poſſeſſion of forfeited perſons, of lands poſſeſſed by them, as 
heritors without interruption, five years before their forfeiture, which 
gave an abſolute right of ſuch lands to the crown ; but this is now 
abrogated f. | 


THE four brieves, not returnable to the chancery, are termed 
Pleadable Brieves ; becauſe they are in place of ſummonſes before the 
Judge-ordinary, and admit of pleadings before him, as any other ac- 
tion; and after the verdict is returned into court, he interpoſes his 
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own decree. Thoſe mult be executed againſt the party having inte- 
reſt; whereas, the retourable brieves are only executed at the mer- 
cat-croſs of the head-burgh of the ſhire, againſt All and Sundry; be- 
cauſe the obtainers of thoſe are inſiſting on their own right, which 
they do not know if any other will oontrovert; whereas, in pleadable 
brieves, the matter to be in iſſue is always ſuppoſed to be, and ſome- 
times is the ſubject of controverſy. Thoſe pleadable brieves are, Firſt, 
the brieve of Terce, for ſerving the widow to a third of all the lands, 
tithes and annualrents, wherein her huſband died infeft within the 
juriſdiction. After the verdict is returned to the judge, he, accord- 


ing thereto, adjudges the liferent of the third of the ſubject to her 


as her dower. But he may likewiſe Ken her to her terce, which is 
by dividing the lands between her and the heir, according to the due 
proportions; whereas ſhe has, by the ſervice, only a right pro in- 
divifo to the third of the rent. It proceeds upon Holden and Reput- 
ed, dig. That the claimer was commonly reputed lawful wife to the 
deceaſed, and that he died duly veſted as heritable proprietor of the 
lands or other ſubjects. I have diſcourſed fully of the widow's terce 
in another place *. The ſecond is the brieve of Diviſion, for dividing 
lands belonging, pro indiviſo, to joint proprietors, whether heirs- 
portioners or co-adjudgers, or others. Of this I have likewiſe treat- 
ed in the proper place*. The third is the brieve of Lining, Which 
is for cognoſcing the proper bounds and limits of tenements within 
burgh, by the line, and that the ſame be poſſeſſed accordingly in 
time coming. For this purpoſe, by the borow-laws, the town- 
council were to chooſe liners, who were to be ſworn, That the 


y 
ſhould faithfully line the lands within the burgh, in length and 


breadth, according to their true meets, or meiths and marches e. 
This brieve is directed to the magiſtrates of the borow where the te- 
nements lie, who muſt call an inqueſt to ſee the lands meithed, or 
meaſured by the liners ; who muſt return a verdi& thereon ; upon 
adviſing of which, the magiſtrates give their decree, ordering the 


ſame to be poſſeſſed accordingly ; but this brieve is not much uſed, 


becauſe differences about the limits of burgal tenements properly be- 
long to the juriſdiction of the dean of guild-court. The fourth un- 
retourable brieve is that of Perambulation, For cognoſcing and deter- 
mining the marches of controverted neighbouring grounds in the 
country. The inqueſt here muſt conſiſt of landed-men, becauſe 
they are cognoſcing upon rights of property *. Theſe matters be- 
hoved to be tried by an inqueſt of good men of the country, who 
were heritors : for ſuch perſons in the neighbourhood were preſum- 
ed to know beſt the ſeveral circumſtances neceſſary to be aſcertained, 
in order to an iſſue therein. If the jury or inqueſt is equally divided 
in their votes, the chancellor, z.e. the preſiding member may be com- 


_ pelled, by fine or impriſonment, to give the caſting or deciſive vote f. 


I have ſpoken farther elſewhere of this brieve s. 


ALL thoſe retours and ſentences, tho proceeding on brieves, are 


liable to reduction before the lords of ſeſſion, any time within 40 
years of their date; only, as to reduction of ſervices of heirs, the ac- 
tion is limited to 20 years h. In reduction of retours, it would ſeem, 


that not only the party, but likewiſe the members of inqueſt ought 
to be called, that they may give account on what documents or evi- 


dence 


13. The re- 
tours or ſen- 
tences pro- 

ceeding upon 
theſe brieves, 

liable to re- 
view before 
the court of 


ſeſſion, 
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14. The form 


of procedure 
before the 


ſheriff.courts, 


and other in- 
ferior courts, 
briefly de- 


ſcribed; for- 


merly vari- 
ous, but now 
uniform as to 


-proceedings 


fore ſheriff- 


courts. 


deciſions of the lords in ſuch caſe. 
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dence they proceeded. But as to the decrees or ſentences on the plead- 
able brieves, only the party intereſted need to be called, as in other 
decrees before the judge-ordinary. Procedure on brieves is likewiſe 
ſubject to the review of the court of ſeſſion by advocation, who, in 
ſuch caſe, remit the cauſe with or without inſtructions, as the caſe 
requires; for they cannot exerciſe their judicial power by interventi- 
on of juries, and ſo cannot judge in brieves in the firſt inſtance. 


ALL other proceſſes in civil matters, before ſheriffs, or other in- 


ferior courts, are commenced by Precepts, in the name of the prin- 


cipal judge of each reſpective court; and are regulated, as to the 
material parts of the procedure, by the ſame form as before the lords 
of ſeſſion; and the variations in ſmaller matters muſt be known from 
the uſage of each court, which will be ſuſtained, unleſs contrary to 
ſtatutes in force, or the general rules aſcertained by the uniform 
Thus, in ſome courts, one 
muſt be cited pro confeſſo, before he can be holden as confeſt; and 
in others, a perſonal citation on the ſummons or precept, with ſuch 


certification, That, in caſe he compear not, he ſhall be held as 


« confeſt,” is ſufficient. But without a perſonal citation, and thereon 
holding the defender as confeſt, the decree in abſence is always found 
null by the lords, in a ſuſpenſion or reduction of the ſame ; but whe- 
ther a citation for that purpoſe is neceſſary, depends on the cuſtom 
of the court. The law has preſcribed the ſame form of executing 


ſummonſes, or precepts, in actions before inferior courts, as before 


15. The cri- 
minal juriſ- 
diction of 
ſheriffs;exer- 
ciſed, either 
by way of 


ordinary ac- 


tion in petty 
delinquen- 
cies, or in a 
ſolemn man- 
ner by an in- 
2 how 

nes recover- 
able. 


18. Such acti- 
on is either 
at the in- 
ſtance of the 
procurator- 
fiſcal ſolely, 
or of the pri- 
vate party, 
with his con- 
courſe; the 


the court of ſeſſion :. They behoved, of old, regularly to determine 
firſt the relevancy, and then allow the parties reſpectively to prove 
in terms thereof; but now the lords ſuſtain acts, before anſwer, by 
inferior judges : becauſe it is ſometimes neceſſary, for the expedition 
of juſtice, to have the proof of the facts laid before the judge, previ- 
ous to fixing the relevancy. The ſheriff-deputes of late have jointly 
formed certain regulations, to be uniformly obſerved in their pro- 
ceedings, whereby juſtice may be adminiſtred in due courſe, 


Tux criminal juriſdiction of the ſheriff is either exerciſed by way 
of complaint and ordinary action; or, in a ſolemn manner, by an in- 
queſt or jury: the firſt takes place in delicts, or petty crimes, where 
the whole procedure is as in civil actions, in order to inflict a fine, 
ſcourging or impriſonment on the offender, and to aſſeſs damage to 
the party aggrieved ; and ſuch as do not infer infamy, may be proved 
by oath of party. The defender may be ordered to priſon till pay- 
ment of a fine, but not for damages awarded to the party ; for the 
fine is a puniſhment, which, for the good of the public, muſt be 
exacted; whereas the damage is a civil intereſt, and the concern only 
of the private party, recoverable in due courſe of law. 


In thoſe petty delinquencies, the proſecution is either carried on 
by way of complaint, at the inſtance of the procurator-fiſcal of court 
alone, for a fine, or other ſuitable puniſhment; or of the private par- 
ty injured, for damage likewiſe to him, with concourſe of the fiſcal 


for the intereſt of the public. And, in competition, That at the ſuit of 


the private party will be preferred; ſince the procurator-fiſcal ought 
only to take up the proſecution, where the perſon leſed does not inſiſt, 
that crimes may not remain unpuniſhed *. In criminal proſecutions, 


P. 1540. 


c. 74. and 75. 


b P. 1436. 
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either by way of complaint or ordinary action, decrees given for 
fines in abſence of the party are null ; for he could only be amerced 
for contempt or contumacy, and a warrant granted to apprehend 
him, in order to a cognition of the cauſe. And this rule holds as to 
all procedure upon crimes or offences; only the juſtices of peace, by 
ſpecial ſtatutes, in certain matters of fraud relating to the revenue, 
may paſs ſentence upon the ſame in abſence of the defender. 


Tux ſolemn manner of trial, by inqueſt or aflize, is uſed in crimes 
of an high nature, inferring corporal puniſhment, 7. e. loſs of life 
or demembration. And in thoſe the procedure is in the ſame manner 
as before the court of juſticiary, the procurator-fiſcal of court ſupply- 
ing the place of his majeſty's advocate. 


WHERE the procedure before the ſheriff is by way of complaint 
or ordinary action, the lords of ſeſſion may review their judgments, 
by advocation or ſuſpenſion. But in advocations they remit the cauſe 
with inſtructions, or without, as they ſee juſt, where the caſe me- 
rits a puniſhment to which they are not competent ; but otherwiſe 
they may advocate it to themſelves. In the ſolemn trials by in- 
queſt, the court of juſticiary review their judgments by advocation or 
ſuſpenſion, tho', even in ſuch caſe, it is thought, by ſome eminent 
lawiers, to be the privilege of the court of ſeſſion to paſs ſuch bills 
of advocation or ſuſpenſion, and to remit the ſame to the juſticiary 
to be diſcuſſed, as I have ſet forth above. If the inqueſt has given 
their verdict, the party cannot be anew tried: however, the lords, 
upon an advocation, may give inſtructions as to the puniſhment ; 
or mitigate the ſentence, in a ſuſpenſion or reduction of their de- 
cree. This may now be competently done in caſes importing a 
capital or corporal puniſhment, where execution is ſtayed for 30, 
on the South-ſide of Forth, and 40 Days on the North of it, by the 
late ſtatuteb. And in ſuch caſes, the lords of juſticiary may review 
the interlocutors upon the relevancy, and the ſentence in conſequence 
of the verdict of the aſſize, but cannot the verdict itſelf ; for, in cri- 


* Sup. tit. 7. 


„ 11 Geo. I. 
c. 25. 


© Art. 18. ror are declared a grievance, by the convention of eſtates 1689 ©, and 


have been ever ſince diſuſed. 


Tur powers of ſheriffs, and the duty of their office, are largely 
treated of by Skeen*, to which I refer, and to the ſeveral ſtatutes 
cited by him, as the caſe ſtood in his days. The ſum of the whole 


1 De verb. 
ſign, verbo 


(ſheriff), 


regulations. The ſheriffs principal cannot a& in a judicial capaci- 

*20 Geo. II. ty, the whole judiciary power being lodged in the ſherift-deputes *. 
IT is incumbent on all ſheriffs and ſtewarts to ſtrike the fiars, (call- 
ed the Sheriff-Fiars) 7.e. To aſcertain the prices that all forts of grain 
ſhall be holden as eſtimated at in their counties, where a party liable 
in a quantity of grain or victual fails in delivering or tendering it in 
due time. The manner how this is to be done is eſtabliſhed by act 
of ſederunt*. It enjoins each ſheriff or ſtewart, between the 4th 
and 20th of February yearly, to ſummon before them a competent 
number of perſons within the ſhire, of skill and experience in theſe 
LOL. 7 B matters, 


F Decem. 21. 
1723. 


minal caſes, the verdict of the jury is irreverſible. And aſſizes of er- 


firſt only 
competent 
where the 
other fails; 
what if the 
defender be 
abſent in ſuch 
caſe. 


17. The ſo- 

lemn manner 
of procedure 
in crimes of 

an high na- 

ture, by way 
of inqueſt. 


18, In ordi- 
nary actions 
for petty de- 
linquencies, 
their pro- 
ceedings may 
be reviewed 
by the court 
of ſeſſion ; 
and in trials 
by inqueſt, 
by the juſtici- 
ary. 


19. The pow- 
er and duty 
of ſheriffs. 


is above taken notice of: and which are but little varied by the late 


20. The fiars; 
how the ſame 
are (truck, 
and the uſe 
of them. 
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21. The ju- 
dicative poW- 
er of ſlieriſt- 
deputes not 
extended by 
the act abo- 
liſhing rega- 
lities, &c. 
but their ter- 
ritory as to 
the ſame en- 
larged, 


22. Advo- 
cates of three 
years ſtand- 
ing at leaſt, 
can only be 
appointed 
ſheriff-de- 


putes; per- 


ſons, in or- 
der to be ad- 
mitted advo- 
cates, muſt 
undergo a 
trial on both 
the civil and 
Scots law, 
and be 20 
years of age 
before he en- 
ter upon the 
firſt trial. 
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matters, and of them to chuſe 15 men, of whom eight at leaſt are to 
be landed-men; as likewiſe to cite proper perſons witneſſes touchin 
the premiſes. And this jury, either on their own knowledge, or the 
evidence laid before them, ſhall return their verdict as to the fiar- 
prices for the year preceeding; to which the judge interpoſes his au- 
thority, and this muſt be recorded in his books. This being a judi- 
cial act, it is now the province of the ſheriff or ſtewart-deputes, or 
their ſubſtitutes. The party leſed, thro' default of thoſe liable to him 
for grain, may either content himſelf with the fiar-prices, which are 
commonly ſtruck of the middle kind, neither at the higheſt or low- 
eſt rates; or inſiſt for the higheſt prices, which he will be found in- 
titled to, unleſs the defenders had a probable ground for their de- 
ficiency. 


Tux judicative power of ſheriff-deputes is not enlarged by the act 
aboliſhing the heritable juriſdiction of lords of regality, their baillies 


and ſtewarts, but their territory is, in many places, much extend- 


ed; for they muſt exerciſe the ordinary juriſdiction, which was com- 
petent to thoſe aboliſhed ones within their bounds, as much as in o- 
ther parts of the county, in the ſame manner as if the regalities, bail- 
lieries and ſtewartries, had never been erected. Wherefore the ſhe- 
rift-deputes cannot judge in thoſe crimes called the Four Pleas of the 
crown, viz. Murder, Robbery, Raviſhing of Women, and Fire- 
raiſing, within the bounds of the aboliſhed regalities, more than they 
could before, -within the other parts of the ſhire ; fince that was an 
extraordinary juriſdiction ſpecially granted for moſt part to lords of 
regality, in the erection of their lands into that dignity, which now 
ſolely belongs to the court of juſticiary. But as to murder, the ſhe- 
riff is judge to it, when the offender is taken in the act, or, as we call it, 
Red-hand, and he muſt judge him within three ſuns or days* ; but 
muſt reſpite the execution, as the ſtatute above- quoted directs b. 


As at preſent ſheriff-deputes have a great truſt committed to them 
by the legiſlature, ſo care hath been taken that they ſhall be perſons 


well qualified for the office. And therefore the ſtatute* provides, that 


they thall be advocates of at leaſt three years ſtanding : ſuch, if they 
have employed their time to good purpoſe, may be ſufficiently accom- 
pliſhed to acquit themſelves worthily. And in order thereto there is 
a wholeſome regulation ſince made by the court of ſeſſion, That none 
ſhall offer himſelf to an examination upon the civil law, in order to 
the office of an advocate, till he is 20 years of age, and that thereaf- 
ter he ſhall undergo a trial upon the law of Scotland, at the diſtance 


of at leaſt one year from the preceeding trial on the civil law; fo that 


before he can be admitted an advocate, he muſt be found qualified in 
both laws. And, for accompliſhing ſtudents of the law, there is a 
learned profeſſor of the civil law, and another of the Scots, eſtabliſh- 
ed by the government for teaching the ſame : for tho' the civil law is 


the principal foundation of the law of Scotland, yet as the practice in 


that law depends very much, in divers particulars, upon peculiar prin- 
ciples and forms, it is reaſonable that one ſhould have knowledge of 
thoſe principles before he enter advocate. And that he may be further 
expert in the ſame, and in the forms of procedure, three years practice 
is required, in order that he may be fully qualified for the office, if 

| he 


. 1426. 


c. 89. 
b 11 Geo. I. 


C. 25. 


* 20 Geo. . 
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he ſhall be thereafter called to be ſole judge of a county, at leaſt the 


judge-ordinary ; ſince very ſmall cauſes only can be cognoſced in ba- 
ron-courts. 


WHAT I have already diſcourſed of, concerns, for moſt part, the 
Judicial power of ſheriff-deputes. And I ſhall only add on that head, 
That the ſheriff-depute is the principal conſervator of the peace of his 
county. And, therefore, it 1s his duty to take proper methods to pre- 
vent all abuſes therein, and to exact ſurety of the peace or good be- 
haviour from any perſon, where occaſion requires, in the ſame man- 
ner as juſtices of peace may; for, as he has cognition in breaches of 
the peace, when committed, it cannot be doubted but he may exact 


ſuch ſecurity, in order to prevent them. 


Bor the office of a ſheriff-depute is likewiſe Miniſterial; and in that 
reſpec he is ſaid to be bound to execute all decrees, and particularly 
to put poindings and captions to execution *. But generally meſſen- 
gers, as Sheriffs in that part, 1. . authoriſed to act in the ſtead of 
ſheriffs, by the will of the letters, are employed in the ſervile part of 
executing ſuch letters: however ſheriff-deputes, on this ground, are 
ſubjected to the payment of the debt, if, being duly required by the 
meſſenger, they do not aſſiſt him in making effectual the execution 
in the above caſes, as I have more fully ſhown elſewhere d. But ſhe- 


riffs, with us, not having the charge of priſons, are not liable for 


the eſcape of perſons thereout. And only the magiſtrates, and the 
Goaler put in by them to keep their priſon, are ſubjected, in caſe of 
ſuch eſcape, thro' their fault, or inſufficiency of the priſon, as I 
have likewiſe taken notice in the above quoted place. 


IT is a momentuous part of the ſheriff's miniſterial office to ſerve 
writs directed to him, in order to the election of members of parlia- 
ment for counties and borows, concerning which I have treated in 
the proper place. And this, not being a matter judicial, is within 


the province of the ſheriff-principal in the firſt place; but, in de- 


fault of him, the ſheriff-depute is bound to do it; or the ſheriff-prin- 
cipal may wave it, and leave the charge of the fame to the depute, 


as he thinks proper. 


Tur court of exchequer, with us, being eſtabliſhed after the 
form of the court of exchequer in England, and directed and im- 
powered to award and iſſue all ſuch writs, precepts, proceſs and me- 
thods of proceedings, as are done and practiſed in the like caſes, in the 
court of exchequer in England, the ſheriff-deputes, to whom ſuch 
writs or proceſs are directed, muſt, by themſelves or their ſubſti- 


tutes, execute the ſame. And the barons may impoſe on the ſheriff- 


depute, or his ſubſtitute, to whom the execution of ſuch writs or 
proceſs ſhall appertain, ſuch fines, amerciaments and penalties, in 


23. The ſhe- 
riff· depute is 
the principal 
conſervator 
of the peace 


of the ſhire. 


24. The mi- 
niſterial of- 
fice of ſhe- 
riff-deputes, 
as to execut- 
ing poind- 
ings and cap- 
tions. 


25. The ns 
of the ſheri 

to ſerve 
writs, In Or- 
der to the 
election of 
members of 
parliament. 


26. Sheriff- 
deputes, by 
themſelves 
or ſubſtitutes, 
are bound to 
ſerve all 
writs or pro- 
ceſs iſſuing 
out of the 
exchequer. 


caſe of not due executing and returning the ſame, as to the ſaid court 


ſhall ſeem fit and reaſonable 4; and the procedure in ſuch executions 
and return is deſcribed in the following obſervations. 


Obſervations 
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1. The origi- 
nal of ſheriffs 
in England, 
the ſame as 
with us. 
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Obſervations on the Law of England, in relation to the Premiſes. 


SHERIFFS in England were inſtituted in the ſame manner, ori- 
ginally, as with us, and for the like cauſe, viz. To remedy the in- 
conveniencies happening by the mal-adminiſtration of the Comites, or 
antient Earls in their ſeveral counties, called from them, (Comita- 
tus) which ſhews their original. And the ſheriffs were appointed to 
judge in their ſtead; and hence they are called Vice- comites, as they 


are likewiſe in our law. They are created, by the king's letters patent, 


| 2. The un- 


der-ſheriff's 
duty; he is 
named by the 
high-ſheriff, 
who is an- 
ſwerable for 
his actings. 


3. The judi- 
cial power of 
ſheriffs in 
England, 
conſiſts in 
their courts 
of tourn 
and county- 
courts; the 


ſheriff's 


tourn. 


4. The coun- 
ty- court; it 

cannot cog- 

noſce regu- 

larly in mat- 
ters above 


40 ſhillings; 


but by writ 
of juſticies 
the ſheriff 
may, in per- 
ſonal actions, 
to the higheſt 
extent, and 
likewiſe in 
treſpaſſes, vi 
et armis. 


5. The mini- 
ſterial power 
of ſheriffs 


conſiſts in 


ſerving all 


writs and 
proceſſes : 
the penalty 
upon making 


for a year, or may be conſtituted, durante beneplacito*, This is the 
caſe of ſheriffs-principal with us, by the late ſtatute ®, 


Tux Under-ſheriff is the high-ſheriff's deputy, and acts in his 


ſtead ; and he may appoint any perſon he pleaſes ſuch, and is reſ- 
ponſible for his deputy. But, notwithſtanding of ſuch appointment, 
he may execute the office himſelf, if he thinks fit. And all re- 
turns made by the under-ſheriff muſt be in name of the high-ſheritf, 
yho is only ſworn to execute the office of ſheriff, and therefore muſt 
anſwer for all'. If the high-ſheriff die before expiration of his year, 
the under-ſheriff ſhall execute the office till another is appointed. 


Tur Judicial power of ſheriffs in England is exerciſed in their 
court, called Tourn (from tour, ambitus, or Circuit) and County-court. 
The ſheriff's Tourn is a court of record, held before him twice in the 
year, viz. within a month after Eſther, and within a month after 
Michaelmas. In this court, ſmaller offences are puniſhable by fine 
or amerciament, but it cannot impriſon the offenders; and it is the 
only court that can fine, but not impriſon. The jury muſt conſiſt of 
12 freeholders. Petty treaſons, felonies and treſpaſſes, Vi et armis, 
are cognoſcible here by the jury, in order to ſecure the offenders; 
but are not puniſhable by this court; the ſheriff is judge therein, as 
a court incident to his office. | OO 


Tur county-court is held by the ſheriff or under-ſheriff, from 
month to month, on a certain day. It is no court of record, but 
only a court-baron, and can only hold plea between party and party; 
where the debt or damage is under 40 ſhillings. It hath no cogni- 
zance of treſpaſſes, Vi et armis, or higher offences. But, by virtue 
of a writ of Jugſticies, the ſheriff may hold plea of greater ſums, and 
of all perſonal actions. This writ is ſo called, becauſe it is a com- 


miſſion to the ſheriff, Ad juſticiandum aliquem, to do a man juſtice, 


and requires no return or certificate of what he hath done. Knights 
of the ſhire are here to be choſen ; and, by ſpecial ſtatute, the pro- 
ceedings of ſheriffs in their county-court are examinable by the juſti- 
ces of peace s. 0 


TRR Miniſterial power of ſheriffs in England, conſiſts in executing 
all the writs iſſuing out of the king's courts; for no proceſs is ſerved, 
but by the ſheriff, from the beginning of the ſuit till the execution 
is completed d. A ſheriff ought not to diſpute the validity of the 
writ, but muſt execute it; and, if the court had juriſdiction, no ac- 
tion will lie againſt the ſheriff, tho' the writ was perhaps illegal. If 
he makes no return, the court will order an attachment againſt him 

for 


4 Coke 1. 
inſt. 168. 
2. inſt, 174. 
b 20 Geo. II. 


© Coke 2, 


inſt. 466. 9. 
rep. 49. Hob. 


12. 13. 
4 3 Geo. J. 
C. 14. 


© Coke 4. 
inſt. 260. 


f Coke 2. 
inſt. 215. 


312. 4. inſt 


266. 


811 H. VII. 


C. 15. 


h Coke 1. 
inſt. 168. 
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4 Coke 5. 
rep. 64. 
1 Vent. 173. 


Coke 3. 


rep. 13. 4. 
rep. 67. 


Coke 4. 
inſt. 177. 


5 rep. 91. 


dDr.andStud, 

dial. 2.C. 41. 
Coke 9. rep. 

67. 

© Coke 5. 

rep. 66. 


f Ibid. 


Z Dr. and 
Stud. ibid, 


h Vin. (f{he- 
riffs) p. 431. 
i P. 1426. 
C. 98. 
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for his contempt; and, if he makes an inſufficient return, he may be 
amerced; but, if he makes a falſe return, the party grieved may 
have an action of damages againſt him *. In ſerving a writ of ex- 
tent, if the jury's verdict is uncertain or defective, the ſheriff muſt, 
at the requeſt of the party, at whoſe inſtance the writ iſſues, call a 
new jury to aſcertain the property of the goods; or even touching o- 


ther effects that did not fall under the firſt verdict, which muſt be 
done before he makes his return b. 


In all caſes where the proceſs concerns the king, and in criminal 
cauſes, as felony, &c. the ſheriff, after demand to open a door, and 
ſignifying the cauſe of his coming, on refuſal, may break open the 
door of an houſe to execute his proceſs : but, at the ſuit of a ſubject, 
the ſheriff cannot do it, for one's houſe is his caſtle. But this privi- 
lege extends only to a man and his own family; and not to perſons 


that fly thither, or remove their goods to another man's houſe frau- 
dulently, to avoid execution ©, 


Ir the party arreſted make reſiſtance, or make an aſſault upon 
the ſheriff when he 1s ſerving a writ, he may juſtify the beating of 


him; and if, in ſuch caſe, the party is lain, it is not murther, nor 
puniſhable. But if by ſheriff, in execution of proceſs, is ſlain, it is 


murther in him that kills him, while doing his duty ; for the law 
preſumes precedent malice without proving it!. The ſheriff or his 


officers may arreſt any one by night or by day, at the ſuit of the 
king, or a ſubject *. 


© Ir belongs likewiſe to the miniſterial office of a ſheriff, to ſerve 
writs for chooſing knights of the ſhire, and to make out his precepts 


to the mayors of cities, and chief magiſtrates of borows, to chooſe ci- 


tizens and burgeſſes. It is his duty alſo to preſerve the rights of the 
king within his county, and likewiſe to ſeize, to the king's uſe, the 


goods of any felon, wreck of the ſea, Sc. And upon proceſs out of 


the exchequer, he is to collect and bring into the exchequer fines and 
amerciaments, in reſpect of non- appearance of defendants and juries, 
and all forfeited recognizances ; but theſe muſt be firſt Eſtreated by 
copies of the originals into the exchequer, and from thence proceſs 
muſt be awarded to levy the ſame to the king's uſe f. He mult alſo 


ſee that criminals be executed, and take care that the order of law 


be obſerved in 


putting them to death ; otherwiſe he will be guilty of 
homicide b. 


Buy order of the common law and ſtatutes in W 


or other miniſters of the king, in execution of the king's writs or pro- 
ceſs of law, may, after reſiſtance, take the pgſſe comitatus, or power 
of the county, to make the ſame effectual; and all perſons within the 
county are bound to concur, except women, eccleſiaſtical perſons, 


and ſuch as are decrepit, or under 15 years of age b. Which is like- 
wiſe enjoined by an old ſtatute with usi. 


Tur inhabitants of a vill or pariſh, tho' not incorporated, may, 
without the concurrence of the ſheriff of the county, make ordinan- 
ces and by-laws, for reparation of a church or high-way, or any other 

Vol. II. 7 C thing 


a wrong re- 
turn; if the 
verdict is un- 
certain, he 
muſt call a 
new jury at 
the requeſt 
of the party. 


6. In a writ 
for arreſting 
a perſon at 
the king's 
ſuit, he may 
break open 
the party's 
door; but 
not if at the 
ſuit of a ſub- 
ject. 


7. If reſiſt- 
ance is made 
to the ſheriff 
in arreſting 
one, and the 
party happen 
to be killed, 
it is jultifi- 
able; but if 
the ſheriff is 
killed, it is 
murther. 


8 It belongs 
to his office 
likewiſe to 
ſerve writs 
for chooſing 
members of 
parliament; 
and to take 
care of the 
king's inte- 
reſt; and to 
execute Cris 


minals. 


9. Theſheriff, 
if occaſion 
require, may 
call the poſſe 
comitatus, in 
order to ex- 
ecute writs 
in the king's 
name. 


10. How far 
can the inha- 
bitants of a 
vill or pariſh, 
tho' not in- 
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1. Uſeful to 
know the na- 
ture of the 
courts of bai- 
lies of rega- 
lities, tho 
now aboliſh- 
ed. 


2. Stewarts 
of this kind, 
and baillies 
of regalities 
the ſame. Dif- 
ferent from 


theſe are the 


ſtewarts of 
ſuch ſtewart- 
ries, as are 
the ſame with 
ſhires. 


3. Baillies of 
regalit ies 
were either 
during plea- 
ſure, or heri- 
table; the o- 
rigin of thoſe 
laſt. 


4 + Could a 
lord of reg1- 
lity judge in 
his own 
court. 
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thing for the public good; and in ſuch caſe the major part ſhall bind 
the whole. But the caſe alters, where the acquiſition of an intereſt is 
in the queſtion, as to preſcribe right to a common ; for that cannot 
otherwiſe be done, than by perſons incorporated, who are always to 
have continuance *. 


Ir. 
Courts of Baillies, or Stewarts of Regalities before their Abolition. 


HO' the juriſdiction of regalities, their ſtewarts and baillies, is 

aboliſhed by the late act“; yet the knowledge of their courts 

will be uſeful, ſince it tends to explain our conſtitution, and many 

rights and ſecurities of eſtates depend upon the legality of the pro- 
ceedings before them. 


STEWARTS and baillies of regalities were of the ſame importance; 
they had the ſame power and juriſdiction within their bounds, as the 


ſheriff has within the ſheriffdom; and the ſheriff had for moſt part a 


cumulative juriſdiction with them. As to the independent ſtewart- 
ries, which are the ſame as ſhires, and ſtill ſubſiſt, I have diſcourſ- 
ed of them in the former title. And as to other heritable ſtewarts of 
ſuch ſmall ſtewartries, as were parts only of ſhires or counties, they 
are always conjoined with baillies of regalities in the act 1587, ſaving 
their rights from the general annexation of church-lands to the 
crown, and likewiſe in other ſtatutes touching regalities, and ſeem 
only to be different names for the ſame offices. The biſhops, or o- 


thers of the dignified popiſh clergy, granted heritable rights of their 


regalities to perſons under the one character or the other, as they 
fancied ; but the juriſdiction is the ſame, and both are now aboliſhed, 
with the regalities, by the before quoted late ſtatute. 


Ba1LLIEs of regalities were either thoſe appointed by the lord of 
regality, during pleaſure, who might be recalled when he thought 
fit, and, for that reaſon, ceaſed by his death ; or heritable, who for 
molt part were of thoſe regalities, that had fallen into the king's 
hands from time to time, whereof there were heritable bailliaries 
eſtabliſhed ; particularly theſe which were created ſuch by the popiſh 
eccleſiaſtical dignities, and whoſe rights were ſaved and reſerved by the 
act of annexation. Thoſe, who had the heritable juriſdiction under 
regalities, are ſometimes termed Baillies, and ſometimes Stewarts of 
the Regalities*, as above. The baillies and ſtewarts of regalities, 
and ſtewartries, or their deputes, might have held their courts at an 
time, without regard to the vacation-time of the court of ſeſſion; 
which the ſheriffs and ſtewarts of counties were, before the late act, 
regularly bound to obſerve. 


A LoRD of regality could not fit himſelf and judge in his own_ 
court, but behoved to adminiſter by a baillie, even in matters that 
concerned not his own intereſt, according to Sir George Mackenzie“. 
How this ſhould happen, cannot eaſily be accounted for. It would 
ſeem, that a lord of regality muſt certainly have been inveſted with 


all the powers and privileges of a baron, who is of inferior dignity. 
x Now 
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Now a baron is intitled to judge in all cauſes where he is not a party, 
and was bound to do it himſelf in trials of capital crimes, while he 
remained veſted with ſuch power, v/2. before the late ſtatute *. Wh 

then did the reverſe hold in the caſe of a lord of regality ? If fach 
was the caſe, it may be juſtly here ſaid, as in many laws, that Nor! 
omnum, que a majoribus flatuta ſunt, ratio reddi poteſt ; but I doubt 
much if the law debarred him, becauſe we have no ſtatute to that 


purpoſe. 


BA1LL1Es of regalities had theprivilege of repledging from the court 
of juſticiary, as I have fully ſet forth elſewhere*. It was made a 
queſtion, if, after judgment given by them, the court of juſticiar 
had juriſdiction to review the ſame? And it was thought by ſome to 
be without their lordſhips ſphere, courts of regalities having a pe- 


culiar juriſdiction, as was contended from their priviege of repledg- 
ing. But, with ſubmiſſion, as the court of juſticiary di 


exerciſe ſuch 
power, ſo J conceive they were well intitled to it; for repledging 


was only a privilege which the party might uſe or not, but did not 
diſable the other judge from having an original juriſdiction in the 
caſe, if no replegiation was uſed. And next, tho' baillies of regali- 
ties had been veſted with a privative juriſdiction in the firſt inſtance, 
(which, however, was not the caſe) it could not have barred the juſ- 
ticiary, as the ſuperior court in criminal matters, to review their 
ſentences ; as is plain from the caſe of maritime cauſes adjudged by 
the high court of admiralty. 


Lops of regalities commonly had, in their erection, the privi- 
lege of judging in the Four Pleas of the Crown, (as they are com- 
monly termed) vi. Murder, Robbery, Raviſhing of Women, and 
Fire-raifing. But unleſs ſuch juriſdiction was ſpecially conferred, it 
was not competent to them ; becauſe thoſe, by our old law, are par- 


ticularly reſerved to the king's juſticiar ©; and conſequently it requir- 
ed a ſpecial grant to diveſt him of the ſame. 


A Baron, who had a right of regality, was a lord in point of juriſ- 
diction, but {till remained a baron and a commoner in other reſpects ; 
nor got he the title of lord more than other barons who were all feu- 
dal Lords, as was formerly obſerved . I have ſpoken at large elſe- 
where of a lord or baillie of regality's juriſdiction *, and of the aboliti- 
on of the ſame f. At the ſame time, as the rights and privileges of 
borows of regality and barony were fecured by our Scots ſtatutes, and 
likewiſe ſupported by the treaty of union h, ſo they are ſaved by the 
late act aboliſhing the higher heritable juriſdictions l. And therefore, 
notwithſtanding that the juriſdiction of lords and baillies of regalities 
is extinguiſhed, thoſe borows ſtill continue in their former ſtate, and 
may hold courts as before the act. 


Obſervations on the Law of England, in relation to the Premiſes. 


THE courts of counties-palatine,which are reckoned among the ſu- 
perior courts of record in England, exerciſe a juriſdiction within their 
own precincts, in as ample a manner as the courts of Weſtminſter ; 
nor do the king's ordinary writs run into a county-palatine. They are 


{aid 


5. Had the 
court of juſ- 
ticiary pow- 
er of reviews 
ing the ſen- 
tences of bail- 
lies of rega- 
lities, 


6. How far 
baillies of re- 
galities could 
judge in the 
four pleas of 
the crown. 


7. A lord of 
regality was 
only a com- 
moner; his 
juriſdiction 
now aboliſh- 
ed ; the caſe 
of borows of 
regalities. 


1. The juriſ- 
diction of 
palatine- 
courts int 


England. 
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alities. abr. (courts) 
8 633. 
ul 2. No new Tas juriſdiction of counties-palatine (viz. Cheſter, Durham and 
Me cone . Lancaſter) is rather higher than that of our regalities and bailliaries, 
17 | | latine can be 4 . o . 0 . 
l created at now aboliſhed by the late ſtatute, was. And as no ſuch juriſdictions 
140d this day, can be created here in time coming, without an act of parliament, 
6 1 | 1 without An . 8 - „ . . . 
10 ] ji 44 of partly ſo neither can any palatine-juriſdiction, at this day, be erected in 
ih ment, more England, without a ſtatute for that purpoſe *. ® Bac, ibid. 


6 
TP 
7 


0 


than regali- 
i ties can be 


2. The bu NoTHING hindered a baron, or his baillie, formerly to judge in 
diction of ba- . 


Ls civil cauſes, to the greateſt extent, except where others had a priva- 
00 caſes; their tive or peculiar juriſdiction; tho it was not ordinary to bring ſuch as 
Nen —— me were of great moment before them ; but now they are limited to ac- ; 
1 2 po Sober tions for their rents, and, as to other caſes, to ſums within 40 s. Ster- | 
their courts ling ©, A baron may employ any perſon he pleaſes to be his baillie * 20 Geo. II. 
arenotcourts or depute, who muſt take the oaths to the government, by the a- 3% 

of record; 8 . . | We | 

verbal cita. foreſaid late act, and likewiſe he may chooſe his own clerk, but who 


tions good regularly ought to be a notary *, as I have ſhewed above ©. Baron- F. 1540. 


— "TIT. XVI. 
| { I Baron-Courts, 
MT | 
| 10 | 1. A baron BARON, in ſome of our ſtatutes, is ranked amongſt the judg- 
; 5 | mong jodge es-ordinary *: he might well of old maintain that character; i 1487. ; 
is 1 ordinary; becauſe bis juriſdiction within his bounds was not much inferior to p. 1 * 
110 the _ bas the ſheriff's. The ſheriff, however, has a cumulative juriſdiction with c. 81. ö 
. Farifaietion the baron. Nor will the annexation of lands to a barony, where the | 
11040 with him; principal ſeat of the barony is in another ſheriffdom, alter the caſe, 1 
Wi peers omg as to different ſherifts their juriſdiction over the ſeveral parts of the | 
110 of lands to a barony, as they locally lie“. b P. 1503. ; 
barony. * g 


before them. courts cannot be deemed courts of record; for which reaſon, extracts hay 4 2 
of their decrees are not effectual; but the principal minutes and fee. 1. EL 


judgments of the court muſt be produced, in queſtions concerning 
the ſame, before other courts, as in appeals to the circuit-court, or 
ſuſpenſion or reduction of their decrees before the court of ſeſſion, 
and in advocations from their courts ; none of which is neceſſary, 
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„ in the like caſes of judgments or interlocutors of ſheriffs, or other : I 
1 inferior courts which are of record. Tho the old act f requires that p. 1540. | 
| ARR citations before baron-courts ſhould have the ſame ſolemnities with c. 75. | 
WM! thoſe before other courts, yet that is not practiſed ; for verbal citati- 
| 10 ons, verified by the officer on oath, are ſuſtained: thus, immemorial 
Wil | cuſtom has privileged their erroneous proceeding, et error jus fecit. 
% % +6 | | EE 
| l Fl! 3. Execution Ix executions upon decrees in civil caſes before baron-courts, a ba- 
110 Aerea ronrofficer may poind, by carrying the goods to the ordinary place 
1 civil caſes, of the barony, appointed, or commonly uſed for that purpoſe, and 
Wii | appriſing them there, without carrying the ſame to the market- croſs | 
nd of the next borow, as in other poindings ; or even without a previ- = 
n ous charge on 15 days. But letters of horning are not competent on 1 
4 | a baron-decree ; unleſs the ſheriff's authority is firſt interpoſed there- 


1 to, which is done of courſe when applied for, and makes it in ef- 
| Well | | fect 


P. 1579. 
c. 84. 


b P. 1426. 


Co. Oh. 


© Quon. at- 
tack. &. 7. 
c. 100. 


P. 1695. c. 4. 


4 20 Geo. II. 


L B. 3» tit. 
laſt. 


f Decem. 12, 
1665. Cran- 
ſton. Gilm, 
deciſ. 174. 
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fect a decree of the ſheriff's. Such decree may juſtly be called a De- 
cree-Conform ; becauſe it is as it were a tranſcript of the baron-de- 
cree, with the ſheriff's warrant to put it in execution. 


DEsTROYERSs of planting, ſtealers of bees, breakers of pigeon-houſ- 
es, warrens, parks, orchards, and contraveeners of the act for preſerv- 
ing the game, might have been purſued before the baron-courts, or 
courts of other heritors, if taken within their bounds, in the com- 
miſſion of the act, or Red-hand, as the act bears. Others not fo ap- 
prehended behoved to be purſued before the juſticiary, or before the 
ſheriff or ſtewart within whole territory they dwelt *; as now muſt 
be done in all caſes where the penalty ſhall exceed the ſtandard for 
barons and other heritors, by the before-quoted late ſtatute. 


Barons, tho' not having power of Pit and Gallows, as juriſdicti- 
on in capital matters is expreſſed in our law, might have cognoſced 
in crimes inferring impriſonment, or other arbitrary puniſhment, the 
right of barony implying juriſdiction in civil caſes and treſpaſſes. And, 


by the original conſtitution, a baron, having power of pit and gal- 


lows, might have judged in capital crimes®. And, by proviſion of 
our old law, nothing hindered them to uſe that juriſdiction, eſpeci- 
ally as to thieves taken with the 0 8 i. e. in hand having, or upon 
back- bearing the thing ſtolen; and man- ſlayers apprehended red- 
hand, that is, in the act, or immediately upon commiſſion of it. In 
thoſe caſes they muſt have paſſed ſentence within three ſuns, or 
days, after the crime; but the execution might be reſpited for nine 
days thereafter * However, as the juriſdiction of barons, and other 
heritors, is much limited by the late act in civil caſes, as above; ſo it 
is reſtricted to fines not exceeding 20 s. in criminal matters *; and the 
juriſdiction of barons, in capital crimes, is wholly taken away, as is 
fully ſet forth elſewhere ©. All the profits and iſſues of baron-courts 
go to themſelves. 


Trost who obtain from barons, or other immediate vaſſals of the 
crown, rights Cum curiis et bloodwitts, with the privilege of courts and 
bloodwits, may exerciſe the ſame as their heritable baillies f . But ju- 
riſdiction in capital crimes could not be ſo communicated ; becauſe 
the baron himſelf behoved to ſit judge in ſuch caſes, and could not 
therefore conſtitute an heritable baillie, in which character alone the 
ſubvaſſal could be veſted with the juriſdiction. Other freeholders or 
ſubvaſſals having ſuch juriſdiction, ſeem to be now on the ſame foot 
with barons ; for the power of holding courts muſt imply a juriſdic- 
tion in civil caſes, for 40 5s. Sterling; and that of bloodwits to fine for 
treſpaſſes, to the amount of 20 5. ſince, before the late act, it implied 
higher powers in both. And without ſuch privileges, all perſons 


4. Formerly 
their juriſdic* 
tion in cri- 
minal mat- 
ters likewiſe 
molt exten- 
ſive; but 
now much li- 
mited; and 
in capital 
caſes abro- 
gated, 


5. The caſe of 
heritors in- 
feft with the 
privilege of 
courts and 
bloodwits. 


infeft in the property or liferent of lands have a power of judging 


as to their rents, equal to that of barons. 


A BARON therefore, while he was veſted with ſuch juriſdiction, 
behoved to ſit himſelf and judge in capital, and other criminal mat- 
ters inferring corporal puniſhment ; becauſe the Jus gladii, or ſuch 
eminent juriſdiction, cannot be delegated or committed to a baillie or 
deputy ; unleſs there is a ſpecial power granted to him by the ſove- 
reign 


Voir. II. 7 D 


6. A baron 
behoved to 
{it himſelf 
and judge in 
crimes, 
where the 
procedure 
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was by way 
of inquelt ; 
and this 1s 
the caſe (till 
in baronies 
belonging to 
royal bo- 
rows; and the 
provoſt for 
the time is 
the baron. 


7. An heir, or 
ſingular ſuc- 
. in 
lands, muſt 
be infeft be- 
fore they 
can exerciſe 


acts of juriſ- 


diction. 


8. Tho' a 
baron convey 
pu: of his 
ands, yet 
the reſidue is 
ſtill holden 
to be a ba- 


_ rony, 


1. Of old, ba- 


rons in Eng- 
land had the 
privilege of 
infang and 
outfang theft, 


and power of 


pit and gal- 


lows, 


reign to that effect. This was likewiſe the dictate of the civil law, 
with this variation, that in caſe of abſence it might be delegated . In 
caſes of ſuch high importance, the trial muſt have been by inqueſt 
in baron-courts, as in all ſuch caſes before other criminal judges. 
And as the juriſdiction of borows- royal is reſerved by the late act, ei- 
ther within or without the royalty; where they have baronies, they 
muſt proceed in the ſame manner as formerly, and the provoſt for 
the time is the baron. 


AN heir, or ſingular ſucceſſor in a barony, as well as the original 


baron, muſt have been infeft by a public holding, before he could 


exerciſe the juriſdiction competent to a baron; becauſe it is terri- 
torial, and it was the tenure or holding of the lands of the crown, by 
a feudal right, that eſtabliſhed it, as to the privileges peculiar in for- 
mer times to a baron. And ſtill the heir, or ſingular ſucceſſor in 
thoſe or other holdings, mult be infeft before he can exerciſe acts of 
Juriſdiction that were competent to the predeceſſor or author. 

IT may be doubted if a baron, who has alienated the greateſt part 
of his barony to be holden of the crown, continues ſtill a baron as 
to the reſidue. I conceive, that ſince the baron's juriſdiction is ter- 
ritorial, it remains entire as to the parts reſerved, if the ſame are of 
ſuch extent as that the juriſdiction may ſtill be exerciſed ; for it is 
diffufive thro' the whole tenements ſubjected thereto. It is very true, 
the parts alienated to be holden of the crown loſt the privilege of a 
barony, which became extinct as to the eminent capital juriſdiction, 
which could not be tranſmitted ; and unleſs the baron has reſerved 
ſufficient for a qualification to vote in the election of a member of par- 
liament, that muſt be loſt, as in the caſe of other freeholders ; but that 


does not alter his condition in other reſpects. I had occaſion to obſerve 


elſewhere), that, in a barony deſcending to heirs-portioners, each, byact 
of the law, hath the privilege of a barony, as to her ſhare in the diviſion. 


Obſervations on the Law of England, in relation to the Premiſes, 
OF old, baron-courts in England had the ſame privilege as for- 


The firſt was, where the thief was an inhabitant of the place, and 
taken within the barony, having the thing ſtolen in his hand, or car- 
rying it on his back. Outfang-theft, where the thief was a ſtranger, 
taken with the thing ſtolen within the barony ; or where the inhabi- 
tant was charged with the theft, but not apprehended with the thing 


ſtolen upon him. In both the above caſes, the barons had power 


of judging the thief, and puniſhing him with the pains of death, if 
the heinouſneſs of the crime deſerved it; for which purpoſe the 


words Pit and Gallows, the ordinary inſtruments of execution in ca- 


pital crimes, the women in thoſe days being drowned in the pit, and 
the men hanged on the gallows, when adjudged to capital puniſh- 


« L. 1. ff. de 
offic, ejus cul 


mand. 
juriſd. 


„ 
ie. 5. - 


merly with us, in judging perſons guilty of Infang and Outfang-theft. 


2 Brat. lib. 
1. tract. 2. 


Nh | | ment, always accompanied the privilege of infang and outfang-theft. 6 ee 3 
| 1 B gloſl.(infang- YM 

In which point our law, and the ancient law of England, agreed OE nt oy 'Y 
| « | | maj. lib. 1. -» 

A CouRT-BARON in England has, at preſent, no great juriſdicti- . 4. Quon. Y 


on ; it is the court of the lord of a manour, who was anciently called e 4 


2. A court- 
it [' baron is t he 
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a Vin. tit. 
(courts) 295, 
296. 


„Bac. new 
abr. (courts) 


649. 


e Jhid. 258. 


e Ibid. 


f Coke Littl. 
558. 


E Vin. (ma- 
nour) 218. 


hVin. (ho- 
nour) 109. 
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Baron, inſtituted for the eaſe of the tenants; wherein they may ſue 
for debts and damages under 40 s. but it cannot hold plea in treſ- 
paſs, vi et arms, becauſe it cannot impoſe a fine. And, if a man re- 
cover in a court-baron, they have not power to make execution to 
him of the goods of the defendant ; but the plaintiff may diſtrain 
him, and retain the goods till ſatisfa&tion*. All pleas in a court-ba- 
ron are, by courſe of law, determinable by Wager of law, (7. e. oath 
of the defendant) but by preſcription may be tried by a jury b. 


Tux lord of a manour ought to hold his court-baron upon ſome 
part of the manour, otherwiſe it is void ; but, if he hath two or three 
manours, and hath uſually, time out of mind, held courts-baron at 
one of the manours for all, it is good Our courts-baron are almoſt 
reduced, by the late ſtatute , to the ſame ſtate; but their decrees 
may receive execution, by poinding the defender's goods within the 


lord of a 
manour ; if 
can only hold 
plea for debt 
or damages 
under 40 8. 
bur not for 
treſpaſſes, vi 
et armis, nor 
can it impoſe 
a fine, 


3. Thelord 
of a manour 
ought to hold 
his court on 
ſome part of 
the manour. 


baron's juriſdiction; and they may likewiſe fine for treſpaſſes, to the 


amount of 20 5s. Sterling. 


 Manovus and honours in England are, in ſome meaſure, fimi- 
lar to baronies with us. And as the king cannot create manours or 
honours at this day in England, fo, by the late ſtatute, he cannot 
baronies in Scotland, with the former privileges*; but ſtill thoſe which 


were of old created, remain both in England and Scotland, with their 


privileges, however much abridged. 


A CovRT-BARON is by the common law, and of it the freehold- 
ers are ſuitors and the judges. But there is another court of a ma- 
nour, called a Cuſtomary-Court, which concerns copyholders, and 


therein the lord or his ſtewart is the judge. And whereas the title or 


eſtate of the copyholder is entered into the roll, of which the ſtew- 
art delivers him a copy; hence the tenant is called Copyholder f. 
Every copyhold is parcel of the demeſnes of the manour, 


Ir all the frank-tenements of the manour are eſcheat, or the lord 
purchaſes them all except one, the court-baron is extinct; becauſe 
there cannot be a court-baron without two freeholders ſuitors. And, 
if two co-parceners make partition of a manour, and parcel of the 
demeſnes and ſervices is allotted to the one, and parcel of the ſame 
is aſſigned to the other, they are two manours ; for, tho' a manour 


is not diviſible by the deed of the party, yet this happens by act in 
law s. : 


An Honour is more than a manour, and cannot be otherwiſe cre- 


ated now than by act of parliament : but, when the king did make 
an honour, with its appurtenances, it was more than if a manour had 
been ſo granted; for to an honour, by common intendment, ap- 


pertain high franchiſes, and by reaſon of thoſe it is called an Ho- 
nour, and frequently comprehends more manours under it ®, 


TIF. 


4. The king 
cannot create 
manours or 
honours at 
this day. 


5.The court- 
baron is by 
the common 


law. The o- 


ther court of 
a manour is 
the cuſtoma- 
ry- court. 


6. If all the 
frank- tene- 
ments eſ- 
cheat, or are 
purchaſed by 
the lord, the 
manour is 
extinct; the 


caſe of co- 


parcenars in 
a manour. 


7. An ho- 
nour is more 
than a ma- 
nour, includ- 
ing ſeveral 
franchiſes, 
andfrequent- 
ly more ma- 
nours. 
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1. The juriſ- 
diction of 
juſtices of 
peace chiefly 
Concerns 
breaches of 
the peace; 


they are velt- 


ed with all 
the powers 
of juſtices of 
peace with 
us of old; 
and farther, 
of thoſe in 
England. 


2. The juſti- 
ces of peace 
are to pro- 
vide a fund 
for maintain- 
ing priſoners. 


3. Horning 
competent 
on their de- 
crees ; for 
fines they 
may impriſon 
the offenders 
till payment. 
Some civil 
caſes com- 
mitted to 
them; the 0- 
verſight of 
high-ways, 


in conjuncti- 


on with the 
commiſſion- 
ers of ſupply, 
their pro- 
vince. 


4. Procedure 
before the 
juſtices of 
peace ſum- 
mary. One 
Juſtice is ſuf- 
ficient in ma- 
ny caſes, and 
two regularly 
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TI . 
Juſtices of Peace. 
T HE commiſſioners or juſtices of peace are entruſted chiefly with 


a criminal juriſdiction, as their title imports. They are inſti- 
tuted as guardians of the country, againſt diſorders, riots, or other 
breaches of the peace, by binding perſons ſuſpeAed to their good 
behaviour, and puniſhing ſuch as offend againſt the peace, by fine, 
ſcourging or impriſonment. Juſtices of peace, with us, have the ſe- 
veral powers and authorities that were veſted in juſtices of peace, by 
the laws of Scotland, before the union . And farther, whatever 
does appertain to the office and truſt of a juſtice of peace, by the laws 
and acts of parliament made in England before the union, in relati- 
on to or for preſervation of the public peace, is competent to them. 
But in the ſeſſions of the peace, the methods of trial and judgments 
are to be according to the laws and cuſtoms of Scotland b. 


Ir is a neceſſary part of the office of juſtices of peace to rate the 


county for aliment to priſoners for crimes, during their confinement. 
And as magiſtrates of borows are bound to receive perſons, ordered 


by warrant of the juſtices to be committed to their priſons, ſo the 


juſtices muſt cauſe ſatisfy the magiſtrates for the entertainment of 
ſuch priſoners, | 


LETTERS of horning are competent on their decrees l. And as 
to theſe for fines, they commonly, as a part of their ſentence impoſing 
the ſame, ordain defenders to lie in priſon till payment. Notwith- 
ſtanding that the peace of the county, to which they are appointed, 
is the principal buſineſs of their commiſſion, yet they have, in ſome 
particulars, a civil juriſdiction, They are judges to ſervants. fees, 
workmens wages, the ordering and maintenance of the poor, con- 
cerning which I have ſpoken elſewhere ©. The overſight of high- 
ways, bridges and ferries, is peculiarly committed to them, by the 
law of England fo But, with us, the commiſſioners of ſupply, or 
land-tax, are joined with them in that charge, and any five of the 
whole make a quorum *, of which I have diſcourſed in another 
place, Some ſmall matters, relating to the cuſtoms and exciſe, for 
preventing fraud therein, are annexed to the juriſdiction of juſtices 
of peace, and, in ſome particulars, their ſentences therein are final; 
and they proceed to cognoſce and determine, by fining the offenders, 
even in abſence, in reſpect of the ſpecial power given them by the 
ſtatutes in that behalf, contrary to the common rules of our law, 
whereby a party, for not appearing, can only be amerced for the 
contempt ; but this procedure was neceſſary for ſecurity of the re- 


venue, and a check to the infamous practice of ſmuggling. 


THe1R judicial procedure is Summary; becauſe they fit only at 
particular diets, and the matters that come before them require dit- 
patch. One juſtice is competent in ſome caſes ; but in all judicial 
proceedings in particular meetings, as well as at the general quarter- 
ſeſſions, two are requiſite to make a Quorum ; and, in ſome ſpecial 
caſes, a greater number is made neceſſary by expreſs ſtatutes. a 
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things require the cognizance of the quarter- ſeſſions. And all caſes, 
decided in other meetings, or by particular juſtices, may be appealed 
to the general quarter-ſeſſions, Which are the quarterly meetings of 
the juſtices of peace of a whole county, at the times mentioned in 
their commiſſion, authoriſed by the ſtatutes *®. Appeal to them from 
the ſentences of particular juſtices, was of old uſed with us, and is 
declared in divers Britiſh ſtatutes to be the regular method of pro- 
ceeding®. 8 | 


Juſtices of Peace. 


THe juriſdiction of the juſtices of peace extends to capital crimes, 
by the tenor of their commiſſions ; but that can only be for ſecuring 
the offenders. For they only cognoſce in treſpaſſes or petty crimes, 
thoſe of an heinous nature being of courſe tried before the juſticiary, 
or other criminal judges. The juſtices may continue their ſetlions 
till their buſineſs is ended. And for convenient execution of their 
powers, and the better preſervation of the peace of the county, they 
may divide themſelves into diſtricts; but that cannot diveſt any of 
them of juriſdiftion thro' the whole county, as opportunity offers, 
or occaſions require. = 


JusT1cs of peace have no coercive power out of their county; 
but they may do a miniſteral act, as to examine a party robbed ; or 
acts of voluntary juriſdiction, out of the county, as to take ſureties for 
the good behaviour, recognizances or informations, Sc. But they 
cannot, without their county, impriſon a perſon for not giving a 
recognizance ; or commit one for a crime *, | 


Ir one purſued for a bare miſdemeanor, upon a warrant of a juſ- 
tice of peace, eſcape into another county before arreſt, the officer, 


in virtue thereof, cannot purſue him into the other county. But, in 


caſe of an affray, felony, or dangerous wounding, he may follow 
the offender into a foreign county; and, if he take him there, he 
muſt bring him into the goal of the county where he is taken. For 
the officer does nottake him purely by ſuch warrant, but in virtue of 


the authority which the law gives him for the public good, and the 


warrant is a ſufficient cauſe of ſuſpicion . This, I conceive, will 
hold with us, ſince the powers of juſtices of peace in England is 
communicated to thoſe in Scotland, ſo far as concerns the preſerva- 
tion of the peace. 


IT is ordained by ſtatute, That where one is named a juſtice of 
peace for any county within this'realm, if he happen to dwell in any 
city, or other precinct that is a county of itſelf, he may grant war- 
rants, take examinations, and make orders at his own dwelling-houſe; 
which, and the execution of the ſame, are declared good and effec- 


tual. But the juſtices of peace cannot, by virtue of that act, hold their 


general quarter- ſeſſions of the peace within ſuch city or town, act or 
intermeddle in any matter or things ariſing therein e. 


ALL offences againſt the regulations touching lintſeed and hemp- 
ſeed, and the linen and hempen manufactures, (except forging the 
ſeal or ſtamp, wherewith linen offered to a market muſt be ſtamped, 
which is to be tried before the juſticiary) mult be proſecuted before 
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one or more juſtices of the peace, or the magiſtrates of borows where 
they happen; nor is any ſuſpenſion to be granted, in theſe matters, of 
their ſentences, and appeal is only competent to the next quarter- 
ſeſſions, by ſpecial ſtatute. If the juſtices of peace, or magiſtrates, 
neglect or refuſe to put this act in execution, they are liable to a fine 
not exceeding 100 /. to be recovered before the juſticiary or circuit- 
court *, This act is peculiar to Scotland. 


By a late ſtatute, the act above quoted * is explained, amended 
and enforced, and divers regulations are further made for encourag- 
ing the linen- manufacture in Scotland, in order to prevent frauds in 
relation to lint and hempſeed, or in making the cloth, and preparing 
it for ſale. And all offences againſt the act may be tried by one juſ- 
tice of peace, or magiſtrate of a borow, ſubject to an appeal to the 
quarter-ſeſſions ; or by the ſheriffs, ſubject to an appeal to the cir- 
cuit-courts. The action muſt be brought within 12 months from 
the offence committed, and the penalties go to the informer or pro- 
ſecutor*. And the truſtees for the manufactures in Scotland have the 
charge of ſeeing the ſame, and the other acts relating to that manu- 
facture put in execution. | 


ALL queſtions relating to work, wages or damages, between any 
clothier or maker of woolen goods, and weaver, or other perſon em- 
ployed in ſuch manufacture, are to be finally determined by any two 
or more juſtices of peace, with liberty to appeal to the next quarter- 
ſeſſions, and ſuch proceſſes are not to be removed from them by any 
form or proceſs of law. The fines and damages awarded by the juſ- 
tices of peace, or magiſtrates, in purſuance of this act, are to be le- 
vied by diſtreſs and fale of the offender's goods; and, in default there- 
of, by impriſonment, not exceeding three months . 


IT is likewiſe provided by ſtatute ©, for the more effectual pre- 
venting any cloth or woollen goods remaining on the rack or tenters, 
or any woollen-yarn, or wool left out to dry, from being ſtoln or 
taken away in the night-time, That any juſtice of peace, upon com- 
plaint by the owner within 10 days, may order a conſtable in the 
day-time to ſearch houſes, where the claimer declares upon oath 
he ſuſpects the goods taken away are; and if the ſame ſhall there- 
upon be found and ſeized, the poſſeſſor muſt produce the perſon 
from whom he acquired them, or ſome other credible witneſs to 
depoſe upon the property, within ſuch convenient time as the juſtice 


| ſhall appoint ; or otherwiſe he ſhall be holden as convicted of the of- 


fence, and be ſubject, for the firſt offence, to treble the value; and 


113 Geo, I. | 
C, 25. | 


dD.13Geo.I. 


c. 25. 


© 24 Geo, II. 


c. 44+ 


d 13 Geo. I. 
© 2. 


© I5 Geo. II. 
Co 27. 


to the ſame penalty for the ſecond, with the addition of ſix months 


impriſonment. The caſe may be cognoſced by one or more juſtices 
of peace, with liberty to appeal to the quarter- ſeſſions, whoſe judg- 
ment is final. The party for the third offence ſhall be forthwith 
committed to priſon, till the next aſſizes or circuit- court; and, if 
he do not exculpate himſelf, in manner above, he ſhall be adjudged 
guilty of felony, and ſubjected to tranſportation for ſeven years. And 
this act is not to extend to repeal or alter any other law in force, a- 
gainſt ſuch offender, upon full proof of the crime. 


As 


BY WY VAT, N 7 2 PIGS 7 n F N er v * 58 N a br REBEL ado a2 AG Salas Gentile x 9 ö A 9 8 1 Ry , 
n * 7 „ . ; Ph ot SCRIPPS 17-5 YO I inen Lo AS, es Re wy MSI rs LE SIE SG Sas NPY ens OWE $42, ok 
IS 8 2 8 Ns 72 3 3 PS. 1 x 3 5 r n „ OA NA BT ES r et” 33 n e On IA YL 9th” 
1 3 N — : 1 ; 4 © Nats, n x "I, . 8 7 . 3 ge . be? 


FD I ˙ A Troy 3 Q OT I WE 
/ Ko © nA 


"Fa 


23-44 


a P. 1709. 
& 14. 

> 24 Geo, II, 
Ce 23. 


„ 60. 4; 
de legibus. 


JP. 1707. 
. 23. 


571 


Tir. XVII 
As the juſtices of peace have the charge of preſerving the peace of 
their county, ſo it is their buſineſs to prevent and correct all irregula- 
rities and diſorders in it. And therefore the execution of the acts for 


preſerving the game belongs to them, as well as to the ſheriffs of the 
reſpective counties, by our former law *, as likewiſe by the late Bri- 


| Juſtices of Peace. 


tiſh ſtatuteb. By this laſt it is enacted, That none ſhall kill or de- 
ſtroy any muir-fowl from the firſt day of January to the 1oth of Ju- 
ly, or any partridge or heath-fowl from the firſt day of February to 
the 2oth of Auguſt in any year. Nor ſhall any perſon, at any time 
of the year, have in his cuſtody, or carry any hares, partridges, phea- 
ſants, muir-fowl, heath-fowl, ſnipes or quails, unleſs they be qua- 
lified to kill game in Scotland, or have obtained a licence or order of 
a qualified perſon for that purpoſe. 


Ir is likewiſe ordained by this ſtatute, That every perſon tranſ- 
greſſing the ſame ſhall, for the firſt offence, forfeit and pay the ſum 
of 20 5. Sterling; and for the ſecond, and every other offence, 40 s. 
Sterling; to be levied by diſtreſs and fale of the offender's goods, and, 
in caſe of inſolvency, he ſhall ſuffer fix weeks impriſonment for the 
firſt fault, and three months for every ſubſequent offence. And the 
proſecution may be carried on, either at the inſtance of the fiſcal of 
court, or of any other perſon who will inform or complain, and that 
before any two of the juſtices of peace, or ſheriff of the county where 
the offence was committed, to be determined by the oath of the de- 
fender, or one or more credible witneſſes. And the perſon aggrieved 
by the juſtices may appeal to the next quarter ſeſſion ; or, in caſe the 
judgment was given by the ſheriff, to the lords of juſticiary in their 
next Circuit; or (where there are no circuit-courts) to the court of 
juſticiary at Edinburgh; and the determination in ſuch appeal reſpec- 
tively ſhall be final. The one moiety of the forfeitures to be incurred 
for offences againſt this act ſhall go to the informer, and the other 
to be applied to ſuch public ſervices as the judges, before whom the 
offender ſhall be convicted, ſhall direct. 


Ta1s Britiſh ſtatute does not repeal our former laws ; and it refers 
to them as to perſons qualified to kill game. And therefore it muſt 
hold here, that Poſtertores leges ad priores pertinent, niſi contrarie ſunt e, 
1. e. Poſterior laws are to be drawn to the prior, ſo far as they do 
not derogate from the ſame ; and conſequently the Scots ſtatutes ſtill 
ſubſiſt, ſo far as they are not altered by this. The variations are 1. 
That the prohibited ſeaſon is enlarged for the better preſerving the 
game. 2. No perſon, at any time of the year, can have in his 
poſſeſſion any of the beaſts or fowls of the game, without licence 
from a qualified perſon ; whereas formerly this took place only dur- 
ing the prohibited ſeaſon. 3. The penalty by the former ſtatute 9 
was 20 J. Scots for every offence, which is now varied, as above. 
But that does not take away the forfeiture, by the ſame act, to the 
apprehender or diſcoverer of the dogs, guns, and nets, belonging to 
any common fowler that hunts upon one's ground without his war- 
rant; nor the prohibition thereby enacted upon any perſon to come 
within an heritor's grounds, with ſetting dogs or nets, without his 
leave. As to what qualifies one to kill game, it is plain, from what 
is above, that every heritor may hunt or fowl upon his own ground, 

and 
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and that none other is intitled to do it without his conſent; and that, 


notwithſtanding a former act, which ſeems to require 1000 J. of 


valued rent to qualify one; for that act plainly refers to the Maſters 


of the game, long ſince diſcontinued; and, however, is varied by 
the later act b. 


As this Britiſh act does not limit any time to the action for the pe- 
nalties thereby introduced, it may be as N that the act of queen 
Elizabeth © muſt take place, limiting ſuch popular actions to one 
year, which, in ſuch caſe, is the rule, as I have ſhown elſewhere 9. 


By a late ſtatute © It is provided, That no writ ſhall be ſued out 
at the ſuit of a ſubject, againſt any juſtice of peace, for any thing 
done by him in the execution of his office, until Notice, in writing, 
of ſuch intended writ or proceſs, ſhall have been delivered to him, 
or left at the uſual place of his abode, by the attorney or agent for 
ſuch party, one month before ſuing out the ſame. And no evidence 
ſhall be given of any cauſe of action, except ſuch as is mentioned in 
ſuch notice. And the juſtice of peace may, within a month after ſuch 
notice, tender amends to the party complaining, or his agent or attor- 
ney ; and in caſe the ſame is not accepted, the juſtice of peace ma: 
plead ſuch tender in bar to the action, together with the plea of Not 
guilty, and any other plea, with leave of the court. And if the jury 
ſhall find the amends ſo tendered to have been ſufficient, then they 
ſhall give a verdi& for the defendant ; and in ſuch caſe, or in caſe 


the plaintiff ſhall become nonſuit, or judgment be given for the de- 


fendant upon demurrer, he ſhall be intitled to ſuch coſts as he would 


be intitled to if he had pleaded the general iſſue only. And if it ſhall 


be found That no amends were tendered, or that the ſame were not 


ſufficient ; and alſo againſt the defendant on ſuch other plea, they 


ſhall give a verdict for the plaintiff, and for coſts and damages. And 


in caſe the judge, before whom the cauſe is tried, ſhall, in open 


court, certify that the injury, for which the action was brought, was 
wilfully and maliciouſly committed, the plaintiff ſhall be intitled to 
double coſts of ſuit. No action ſhall be brought againſt a juſtice of 
peace for any thing done in execution of his office ; or againſt any 
conſtable, or other officer acting by his warrant, unleſs the ſame be 
commenced within fix calendar months after the act committed. Tho 
the ſtile of this ſtatute be adapted to proceedings in the courts of 


England, yet it may juſtly be thought, that, by the ſpirit and in- 


tendment of it, the ſame muſt take place here, ſince it is not limited 


18. Reference 
to other au- 
thors, and 
the ſubſe- 
quent obſer- 
vations as to 
the powers 
of juſtices of 
peace, 


to England. 


THERE are various matters that fall within the province of the juſ- 
tices of peace, beſides theſe I have taken notice of ; but which would 
require a volume, and may be ſeen in the authors that write at large 
profeſſedly on that ſubject. And ſome matters, contained in the 
following obſervations, concern juſtices of peace with us, in reſpect 


of the communication of the powers competent to juſtices of peace 


in England to thoſe in Scotland, as above. 


Obſervations 


P. 1685. 
c. 20. 


_ dD.P. 170). 


e. 13. 


9 Eats 
. 

4B. 2. tit. 12. 
obſerv. F 22. 
© 24 Geo. II. 


c. 44. 
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Hawk. b. 2. 
c. 8. H 1, &c. 


b Ibid, F 4. 


<1Mary, ſeſs. 
2. c. 8. 


Tir XVII. Obſervations on the Law of England, c. 573 


Obſervations on the Law of England, in relation to the Premiſes. 


SOME, by virtue of their offices, have power to keep the peace, 
as the Lord-Chancellor, or Lord-Keeper : thus likewiſe, every juſ- 
tice of the king's bench hath a general authority incident to his of- 
fice to keep the peace throughout all England ; but no duke, earl 


or baron, as ſuch, hath any greater authority in this matter than 
meer private perſons . 8 


EveRy ſheriff is a principal conſervator of the peace, and may, 
without doubt, ex icio, award proceſs of the peace, and take ſecu- 
rity for it'. This is implied in the king's commiſſion, by which he 
is intruſted with the cuſtody of the county, and conſequently muſt 
keep the peace within it. But, by an old ſtatute in England, he can- 
not be a juſtice of peace in the proper ſenſe, vig. by the king's com- 
miſſion appointing juſtices of peace for each county, who came in 
place of the conſervators of the peace, anciently in uſe © But, in 
the commitlions of the peace to gentlemen in counties here, the re- 
ſpective ſheriffs, as ſuch, are generally mentioned among them. 


IT hath been of late ſettled, that juſtices of peace have no juriſ- 
diction over forgery (even when it is not capital) and perjury, or in 
any offences againſt ſtatutes made fince the erection of their juriſ- 


_ diction, unleſs it is particularly given to them; becauſe their office 


4 Hawk. ibid. 
938. 


*14 1, TI. 
8 


f Vin, (ſeſ- 
ſions of the 
peace) 343. 


* Ibid. 347. 


bg Geo. II. 
c. 19. 


was inſtituted for preſervation of the peace, againſt perſonal wrongs 
and injuries, whereby a breach of the peace may happen, and the 
word (Treſpaſs) in their commiſſion muſt be ſo taken“. 


Tux ſeſſions of the juſtices of peace are either General Quarter- 
ſeſſions, holden in the four quarters of the year, purſuant to the ſta- 
tute e; or other General Seſſions at other times, in execution of their 


authority, which, by the ſame ſtatute, they are authoriſed to hold; 
vg. ſuch as they hold on particular occaſions, for the execution of 


ſome branch of their office. 0 

Tur juſtices, in their ſeſſions, cannot amerce any of their num- 
ber for abſence or misbehaviour, ſince Par in parem non habet impe- 
rium. For the puniſhment of perſons in a judicial office, with re- 
ference to their behaviour in office, muſt be referred to ſuperior 


judges f. 


Ax order by one quarter ſeſſions cannot be altered by another; 
but at the ſame ſeſſions the juſtices may, on reconſidering the caſe, 
alter their order or ſentence: for the judgment is in the breaſt of the 
court all the ſame ſeſſions B. 


By ſpecial ſtatute b, no Certiorari ſhall be allowed for removin 
any order of the ſeſſions of the peace in England; unleſs the party 


enter into a recognizance with ſureties, in the ſum of 50 J. to pro- 


Vin. ib. 357. 


ſecute it, and if he does not, the judges may proceed. They may 


adjourn their ſeſſions, but not ſo as to run into another ſubſequent 
quarter ſeſſions, 


Vol. II. 8 1 THE 
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9. The pre- 
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awarding 
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obtained a- 
gainlt a peer. 
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quaſhing or- 
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the church- 


wardens for a 
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according to 
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13. The im- 
port of the 
ſtatute veſt- 
ing juſtices 


574 An Inſtitute of the Laws of ScorLaxp. Book IV. 


Tux ſettlement of the poor in the proper towns and pariſhes be- 


longs to the juſtices of peace. I have ſpoken elſewhere how one 


gains a ſettlement in any place. It is provided by ſtatutes b, That, 
upon complaint by the church-wardens and overſeers of the poor, to 
a juſtice of peace, within 40 days after any perſon's coming to ſettle 
in a houſe,. under the yearly value of 10 J. likely to become charge- 
able to thefr pariſh, it ſhall be lawful to any two juſtices of the peace 
to remove ſuch perſon to the pariſh whence he was laſt legally ſettl- 
ed, as a native, houſe-keeper, ſojourner, apprentice or ſervant, un- 
leſs he give ſecurity to indemnify the pariſh ; the 40 days continu- 
ance to make a ſettlement 1s to be accounted from the time of the 

arty's delivery of notice to a church-warden or overſeer, in writing, 


of the houſe of his abode, and number of his family. 


A JusTict of peace ought not to award the giving ſurety of the 
peace againſt any one ; unleſs the party who applies for it make oath 


That he requires the ſame for ſafety of his perſon. The uſual way 


of proceeding againſt a peer, in ſuch cafe, is a complaint to the court 
of chancery, or king's bench *. 


AN appeal lies to the quarter-ſefſions, upon orders made by the 
church-wardens for a poors rate, to quaſh the ſame, and this regu- 


larly ought to be the next quarter- ſeſſions; but it may be even to 


ſubſequent ſeffions ; and the proceedings of the juſtices thereon are 
ſubject to the review of the court of king's bench. And, by the 


fame rule with us, to the cognizance of the court of ſeſſion. 


IT is a qualification of a juſtice of peace in England, that he have 
an eſtate of freehold or copyhold for his own uſe and benefit, in poſ- 
ſefhon for life, or for 21 years or more, in the ſame county, of the 
yearly value of 100 J. over and above what will diſcharge all inc um- 
brances. And if any perſon accept the office of a juſtice of peace, or 


do any act, as ſuch, contrary to the direction of the ſtatute, he ſhall, 


for every offence, forfeit 100 J. But it does not extend to any city or 
town having juſtices of peace within their precincts, by charter or o- 
therwiſe, and is limited to England e. ” 


JusTicts of peace in England, by another ſtatute , are ſpecially 


enjoined to determine, in their quarter ſeſſions, appeals made to them, 


according to the merits of the cauſe, notwithſtanding any defects in 
the original proceedings; and perſons, who, by writ of Certiorari, re- 
move ſuch cauſes, muſt find ſurety to proſecute the ſame to effect, 
and for coſts of ſuit. As to the not regarding the nicety of form by 
the quarter ſeſſions, a ſimilar rule takes place here, from the nature 
of the thing, the juſtices of peace's courts not being tied to preciſe 
forms. And as to removing cauſes from them to higher courts by 
advocations, (which is to the ſame effect as by a writ of certiorari in 
England) our ſuperior courts are tender in allowing ſuch advoca- 


tions. 


Tuo' the Britiſh ſtatute, renewing the inſtitution of juſtices of 


peace with us gives them the ſame powers which thoſe in England 


were veſted with at the time!, yet that cannot concern any powers 
grant- 


Vol. I. 
p.152 95. 
513 14Ch II. 
c. 12. IJa. II. 
C. 17. 


c Vin. (ſecu- 


rity of the 
peace) 107. 


Rep. of caſes 
in B. R. print⸗ 


ed 1737. 


The queen, 


v. the par. of 
St. Giles. 


© 5 Geo. II. 
c. 18. 


f 5 Geo. II. 
c. 19. 


7 Annæ, c. 7. 
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Tir. XVIII. Commiſſioners of Supply. 


575 
granted to juſtices of peace, or qualifications made neceſſary to them 
in England, by ſubſequent ſtatutes, as is plain. And indeed, the fore- 
ſaid communication of powers is limited by the ſtatute, to ſuch as 
concern the maintenance and conſervation of the peace *. Sometimes 
commiſſions of the peace mention certain of thoſe named to be Juſ- 
tices of Quorum, ſo called; becauſe one of them muſt be preſent to 


conſtitute a quorum in ſome-particular caſes*. We have none ſuch 
in the commiſſions of peace in this country; and indeed, in the later 


ſtatutes, touching juſtices of peace, there is no difference made in 
that reſpect. 


THERE 1s a particular ſtatute in England ©, which enacts, © That 
if any action be brought againſt a juſtice of peace, or other infe- 

rior officer of the peace, concerning any thing done by them in 
virtue of their office, and the verdi& paſs for the defendant, or 
ce the plaintiff be non-ſuited, the defendant ſhall recover double 

coſts.” It would ſeem, that ſince juſtices of peace, with us, are 
inveſted with the ſame powers, in reſpect to the conſervation of the 
peace, as juſtices of peace in England, they are intitled to the ſame 
privileges and ſecurity in the exerciſe of ſuch powers, 


1 1 T. XVII. 
Commiſſioners of Supply. 


HE Commiſſioners of ſupply or ceſs, (as the Land-tax is gene- 
s 5 rally called with us) tho' not judges-ordinary, yet have com- 
miſhon in 13 matters from the parliament, by the reſpective 
acts impoſing the land-tax, which contain the nomination of the 
commiſſioners. But notwithſtanding they are ſpecially named, yet 
the ſame ſtatutes require qualifications, which if they have not, 
they cannot act, particularly, that they ſhall have lands of 100 J. 
Scots of yearly valuation in property, ſuperiority or liferent. If ſu- 
perior and vaſſal are named commiſſioners, they have both title to 
officiate, in reſpect of the ſame lands of 100 /. of valued rent; becauſe 
the act makes no diſtinction between the one and the other. If they 
are not thus qualified, and yet act, their actings are void, and they 
incur the pain of 20 J. Sterling: . They are impowered to do ever 
thing concerning the ſupply, as is preſcribed in the ceſs-act 1706, 
and the acts therein referred to ® ; which is conform to the proviſion 
in the treaty of union ©. In conſtituting the meeting, by chooſing 
a preſes, all who are in the nomination may vote upon their hazard; 
becauſe, till that is done, there is no regular meeting or court, and 
without ſuch, the objections againſt any in the commiſſion cannot be 


4Feb. 1730. Judged, However, they muſt qualify, by taking the oaths to the 


Roſs contra 
Agnew. 

© Feb. 8. 
175 1.Suther- 


government, before they preſume to act; otherwiſe their actings are 
void, the ſtatute in that reſpect being expreſs . 


Trey have power to name a colleQor of the ſupply, for whom 
they ſhall be anſwerable, and therefore generally they exact caution 
from him; and likewiſe to name their clerk, for whom they muſt 
alſo anſwer; and to appoint falaries for both, to be paid by the ſhire, 
and to make regulations for the more convenient payment of the ceſs 
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or ſupply. The principal buſineſs of the commiſſioners is to propor- 
tion the ceſs equally upon the ſeveral lands within the ſhire, and for 
that end to regulate their reſpective valuations. But whatever recti- 
fications or regulations they make, care muſt be taken, that the total 
proportion upon the whole county be kept intire, without diminuti- 
on. The ſeveral Britiſh ſtatutes, appointing them yearly, refer to the 
Scots acts which give them ſuch powers“. | 


Tux commiſſioners of ſupply therefore have the only power of 
proportionating the valued rent upon the ſeveral lands within the 
ſhire ; or dividing it, where lands that belonged to one perſon, and 
had been fubject to a certain valuation, come to be in different heri- 
tors hands, which ought to be done conform to the payable rent of 
the reſpective lands. It hath been doubted, if their actings in that 
reſpect are ſubject to the review of the court of ſeſſion; for that they 


being veſted with a commiſſion from the parliament, it was pre- 


tended, that their judgments in that behalf ſhould be final. But this 
is no good reaſon, for they are ſtil] but an inferior court; and ſince 
their judgments are not, by the ſtatutes veſting them with their 
powers, declared final, the ſame muſt be ſubject to the review of the 
court of ſeſſion ; who have, by our common law, juriſdiction to rec- 
tify the proceedings of all inferior courts, in relation to our property. 
And That of the valuation greatly concerns it, not only as to the ca- 
pacitating perſons, in that reſpect, to elect, or be elected members 
of parliament; but likewiſe in conſideration, that all public burthens, 
as the land-tax, Cc. are proportioned conform to the valuation; and 
the diviſion of commons proceeds by the ſame rule. And accordingly 
the court of ſeſſion found themſelves competent to review and rectify 
the proceedings of the commiſſioners of ſupply in the premiſes * ; 
and indeed, if it were otherwiſe, the conſequences might be very in- 
convenient. 


Tur collector may arreſt and poind the goods, or impriſon the 
perſons of deficients, in payment of the ceſs. And the commiſſioners 
(three of them at leaſt) may appoint quartering of ſoldiers upon 


them, i. e. that a party of ſoldiers may be ſent to levy the ceſs or ſup- 


ply from them, and, in the mean time, to have free quarters, or ſo 
much a- day for the ſame. No perſon is bound to produce receipts 


P. 1690. c. 6. 
P. 1706, c. 2, 


. 


b Feb. 12. 
1751. Sir 
John Gor- 
don. 


or diſcharges of the ſupply, or land- tax, after three years of the term 


of payment, unleſs diligence was done for it; and even in that caſe, 
the preſcription is only prolonged for one year more. The ceſs, b 
means of the foreſaid remedy of quartering, neceſſarily affects the 
heritor or poſſeſſors of the lands for the time, within the three years 
of limitation or preſcription aforeſaid ; and in that reſpect may be e- 
ſteemed debitum fund:, or a real burthen affecting the land. I have 
diſcourſed a little upon this point elſewhere , to which I ſhall add 
no farther. 


Tu magiſtrates of borows-royal are appointed commiſſioners for 
proportionating the ceſs upon the ſeveral inhabitants, and they name 
ſtent-maſters for that purpoſe. Thoſe inhabitants who have lands 
within the burgh, or trade therein, are liable to be burthened ; but 
not in reſpect of their lands in the country, unleſs they are borow- 

| lands ; 


p. 1690. c. 6. 
. 1707: C: 3. 


4B. 2. tit. 5. 


C laſt, 


F< 
LE 


p. 1587, 
c. 112. 


bB. 2. tit. 7. place b. 


at, &c. 


Nov. 14. 


ſtrates of 
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lands; and thoſe who have lands within burgh cannot be ſtented on 
account of their trade, if they dwell not in the burgh, or traffick 
there. Any that are unequally ſtented may obtain redreſs from the 
lords of ſeſſion, who will oblige the town to alter their ſtent- rolls, 
in the ſame manner as they may rectify the judgments of the com- 
miſſioners of ſupply, in relation to valuations, as above-mentioned. 


Tur convention of borows proportion, upon the ſeveral burghs, 
their reſpective ſhares of the ceſs falling upon the whole. 


Tux commiſſioners of ſupply, in conjunction with the juſtices of 
peace, have the charge of high-ways and bridges committed to them, 
as I have ſhown in the preceeding title, and more at large in another 


TIT. XXX. 
The Juriſdictian of Royal-Borows, 
1 judicative power of royal-borows is in the magiſtrates ; for; 


tho' the town-council is the repreſentative of the burgh, yet 
they have no judicial capacity *. The town-council however, by 


1679. magi- virtue of their juriſdiction, make acts and by-laws for the better go- 


Kirkcaldy. 


vernment of the borow, the management of their public funds, and 
other matters relating to its policy: but the magiſtrates, who are the 
principal conſtituent members bf the town-council, have the exerciſe 
of judicature. This, in ſome meaſure, is after the model of the 
higheſt court; the parliament has the legiſlative power, but the ju- 
dicative is in the houſe of peers. | 


Tux magiſtrates and town-council may grant bonds for affecting 
the community, and its public funds, and even the granters of them 
in their private capacity, and their heirs, if they had not only bound 
themſelves in their public capacity, and their ſucceſſors in office, and 
thereby the borow, but likewiſe themſelves and their heirs in a pri- 
vate capacity; or, if there was fraud on their part in the contracting, 
or if the money was applied to their own particular uſe. But ſuch 
bonds will not affect the other burgeſſes or heritors in their perſons 


„ private eſtates b, and which rule will hold as to the repreſentatives 


quod cujuſ- 
que univ. 


of all other communities and corporations. But regularly magi- 
ſtrates, after diſmiſſion from the office, are not liable for bonds grant- 
ed by them ratione gſcii, or on account of ſuch character, but onl 


1 the magiſtrates for the time, and the community: . The magiſtrates 
ount. Feb. 


15. 1695. 
Boyne. 


and towyn- council cannot releaſe a bond granted to the borow, with- 
out payment of the ſum, even tho' ſuch diſcharge were given For 
good deeds done to the burgh; for ſuch affected pretences, were 


Harcus(ma- they allowed, might be very detrimental to the corporation. On 


giſtrates) 
March 3. 
1688. town 
of Glaſgow. 


deficiency of the common funds, the magiſtrates and council may 
likewiſe, on occaſions, impoſe rates or burthens to anſwer the exi- 
gencies of the borow for the common utility, and there with affect 
the burgeſſes as to their traffick. And likewiſe the heritors of lands 
and tenements within the borow, public intimation being always 
previouſly made to them by beat of drum, and notifying the occaſion! 

Vor. II. 7G of 
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of the ſtent or burthen, and time of the meeting; and with conſent 

of the major part of ſuch as conveen, and which muſt be proportion- 

ed by ſworn ſtent-maſters. But ſuch rates or ſtents are ſtill ſubject to 

10 i! the review of the court of ſeſſion, if they are groundleſs, or unequally 

e | roportioned a. p. 1597. 
it TOWEL CR * | | c. 280. Feb. 
i 1h - 8 F 5 0 Fa 14. 1672. 
e 3. In what Tur crimes and delinquencies, committed in conſequence of acts rorbes. jan. 
þ li IM caſes can a of the town-council, may infer puniſhment againſt the borow, by 11. 1678. 


: 


"IM Koa. : s . 2 the town of 
10 nie fo fines, or forfeiture of their public funds, and of their privileges; and, Aberdeen. 


0 yy the erimes of in attrocious crimes, even a total extermination. Inſtances of that 
. = mei- kind occur both in ſacred and profane hiftory. The particular per- 
dre ſons guilty are, no doubt, in ſuch caſe liable to the ordinary pains 


0 town - coun- 

| 5 . ; o 0 . bd 

| | cil, of law, in their private capacity; but ſuch as are not acceſſory can- 
i 


not be ſubjeQed to any puniſhment in their own perſons or eſtates ; 


ſince that could only be the conſequence of guilt and demerit b. as 26. fl. 
e pœnis. 


They ſuffer indeed conſequentially, as members of the corporation, 


| ly buy the loſs of their freedom and intereſt in the rights and privileges 
| "i of the borow ; becauſe theſe are ſubjected to the power of the ad- 
| 


miniſtrators. We have inſtances of late, where a royal-borow has 
been aſſeſſed, by ſtatutes, in ſums of money, to indemnify perſons 
104 aggrieved by a riotous aſſembly in the borows, on account of the 
f preſumed remiſsneſs of the magiſtrates, in not uſing their utmoſt en- 
deavours to prevent or reſtrain theme. © 12 Geo, I. 
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4. Royal bo-: BoROWS-ROYAL have been erected from time to time by our ſo- 

11000 rous erected vereigns, whence they have their denomination, and their privileges 

1 (Hl: By 3 are eſtabliſhed by divers ſtatutes, and are reſerved to them by the 

e | the election union“, and likewiſe by the late ſtatute aboliſhing our higher heri- Art. 2r. 

MN _ _ table juriſdictions. Their government muſt be regulated by the 20 Geo. II. 
1000 | town-coun- ſtatutes for that purpoſe, and the Setts of the reſpective burghs not 

il MG cil. derogatory thereto. Theſe ſetts, or conſtitutions of the burghs, are 

10004 = either eſtabliſhed by immemorial uſe, or modelled to them by the 

10 convention of borows f. Their old council ought to chooſe the new, Edgar. Feb. 

at, or about the term of Michaelmas yearly, and both old and new | 1724- 

. . f g Ades 
council elect the magiſtrates, and other officers of a borow. No and magi- 
perſon can continue magiſtrate, or other officer, within burgh (ex- ſtrates of In- 
cept counſellors) more than two years: therefore the old ſtatutes * 
are in deſuetude, ſo far as they provide, that officers of burghs ſhall 1681. jack. 
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Ia j | not be continued farther than one year, but in other reſpects they | 9 
i WO 10 are in obſervance ® The number of counſellors, and quality of bNov. 1734. 3 
4 them, depends much upon the ſett of the reſpective borows. In 22 of 
104 ſome, the deacons of crafts are conſtituent members, in others they bright. ; 
l have no claim of memberſhip. The manner of election of the ma- P. 1469. 4 
1 giſtrates and council varies, according to the ſett of the borow. It 3 $03; 4 
l appears from the old ſtatute *, that formerly it was by a poll- election; 1681. Jack. 4 
Ae for it plainly ſets forth the inconveniency of a popular election, and P. P. 1469. | 
FR 1 mf . . . . . k 6 a 
ih Me preſcribes a new method, which, in the main, is the ſtandard at © ©? 
110% F this day. 
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ſame, but no other juriſdiction. And where they aſſume a judicative 


ower, their actings are void; for, as each of theſe deaconries have 
no ſuch authority, their uniting together can give them none, more 


than many cyphers can make a figure. And therefore, their pretend- 


a Bruce de- 
ciſ. 103. July 
1736. dea- 
cons of Air, 


dP. 1487. 
c. 111. 


M Ken zie's 
obfervat. on 
P. 1581. 
c. 119. 


f 16 Geo. II. 


Jau. 1745. 
in the caſe of 
the magiſ- 
ſtrates and 
town- council 
of Inverkei- 
thing. 


ed acts and decrees, as irregularities, were juſtly found liable to the 
controul of the magiſtrates, ſo far as concerned the vindicating their 
own juriſdiction, by ordaining the record of the encroachments there- 
on to be deſtroyed ; reſerving to the ſuperior courts the puniſhment 
of ſuch diſorders, and the giving redreſs to the parties aggrieved 
thereby *. 


THe Convention of the borows, upon proper applications, do make 
or vary the ſetts of particular borows, as they fee cauſe. Which 
power, I conceive, is competent to them, by the words of the ſta- 
tute, giving the commiſſioners of borows, in their convention, Full 
power to treat upon the good rule and flatutes, for the common profit of bo- 
rows; but they cannot intermeddle in the election of deacons, ma- 
giſtrates or counſellors of royal-borows. 


By this parliamentary inſtitution of the convention of borows, 
they are a great corporation, and their privileges are ratified by ſub- 
ſequent parliaments, in the ſtrongeſt terms. Each royal-borow is to 
ſend one member to it, and the city of Edinburgh two. They were 
originally to meet at Inverkeithing yearly, but thereafter four times 


in the year, in what burgh they pleaſed ©, At preſent they meet 


yearly in July at Edinburgh, but they may aſſemble oftner, if occa- 
ſion require. Their principal buſineſs 1s to treat upon merchandize; 
and the good rule and ſtatutes, for the benefit of the borows, as the 
act eſtabliſhing them expreſſes it“. Letters of horning are compe- 
tent upon their decrees, which, by an unprinted act, proceed at the 
inſtance of the agent for the borows*. They ſeem originally to have 
had cognition, as to the election of magiſtrates and town-councils of 
burghs ; but now theſe matters are under different regulations, and 
abuſes therein can only be redrefled by the court of ſeſſion, as ſhall 
preſently appear. There is generally a Committee appointed by the 
convention, to advert to the intereſt of the borows in the intervals of 
the meetings of the convention ; which committee may advertiſe an 
extraordinary meeting of the convention, upon emergencies, as the 
neceſſity of the cafe ſhall require. L | 


Ix conſequence of the late Britiſh ſtatute, ſummary application may 
be made to the court of ſeſſion, for rectifying any wrongs committed 
in the election of deacons, magiſtrates or counſellors of borows, with- 
in two months after the reſpective elections, and for aſcertaining the 
counter- election made by the complainers f. On theſe occaſions the 
lords determine the qualifications of the reſpective electors; and, in 
a late caſe, learnedly argued at the bar, and deliberately adviſed on 
the bench, the lords found, That the old deacons had a right to 
ſit in council till the new ones were received, and that their votes 
ought to be regarded, as given in council, conform to the nomina- 
tion they made of the magiſtrates for the enſuing year, at the ſtair- 
foot of the court-room, they being forcibly debarred from entering 
the court; and that force uſed in the election was relevant or ſuffici- 

ent 
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ofmagiſtrates 
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and likewiſe 
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where the bo- 
row is ſheriff 
within itſelf; 
but even in 
ſuch caſe, the 
ſheriff has a 
cumulative 
Juriſdiction ; 
how far ver- 
bal citations 
good before 
them ; who 
lit judges, 


10.Of old the 
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ent to annul the election ſo made, and to prefer the other ſett of 
magiſtrates and town- council. They likewiſe found, That, in the 
election of deacons, the honorary members of the reſpective corpora- 
tions, 2. e. gentlemen received into the fame, tho knowing nothing 
of the buſineſs of the trade, ought not to be counted. And farther, 
that it was neceſſary, that counſellors ſhould be inhabitants of the 
borow. But that, conform to the ſett of the borow, the counſellors, 
or the major part, needed not be yearly changed; for indeed, by the 
ſett, they were for life in the burgh of Inverkeithing, concerning 
which the above queſtions occurred. 


Tar magiſtrates of borows-royal have no inconſiderable juriſdic- 
tion, whether in civil or criminal caſes. In civil they have the ſame 
juriſdiction within the liberties of the burgh, as the ſheriff within 
the ſhire ; and in criminal likewiſe, in ſuch burghs as are ſheriffs 
within themſelves, as Edinburgh, and other borows. The baillie- 
court of burghs fits in vacation-time, in the ſame manner as in time 
of ſeſſion: and this is the caſe of ſheriff-courts by the late a&t*. The 
borow-laws d, cuſtoms and uſages of burgh, are their rule of judg- 
ing and procedure, as well as the general laws of the kingdom, from 
which they are, in ſome caſes, exceptions. By ſpecial ſtatute, the 
execution of ſummonſes before all courts, as well inferior as ſuperior, 
ought to be in writing: . The cuſtom of burgh indeed, for ordina- 
ry, 1s to allow of verbal citations; but decrees in abſence, proceed- 
ing on ſuch citations, are void ®: however, if the party compear, and 
do not object, the procedure cannot be challenged on that head. But 
the court of ſeſſion have found, that the ſtatute, appointing citations 
before inferior courts, to be on 15 days e, has run in deſuetudef; and 
indeed it is never practiſed, the citation being commonly to the next 


two following court-days. Sheriffs, as juſt hinted, have a cumula- 


tive juriſdiction with the burghs within their reſpective counties, even 
where the borows are ſheriff within themſelves, that being only un- 
derſtood with reference to certain points of criminal juriſdiction, not 
competent to other burghs : for this reaſon ſheriffs have moſtly their 
ſeats of judicature in royal-borows. The provoſt, who is the higheſt 


officiar within burgh, may fit and judge; and, in ſome ſtatutes, he 


ſolely is mentioned as the judges. And in trials for capital crimes, 
in baronies belonging to the borow, he alone fits judge, but, for the 
molt part, in other matters, the baillies officiate. In ſome borows, as 
Edinburgh, there are four baillies, and in all two. And in ſome 
towns there is no provoſt, as Pittenweem, &c. One baillie may fit 


and judge alone ; and they uſually take it by turns, 


Tur lord chamberlain had the chief overſight of the burghs. The 
decrees before the chamberlain-court were final, and faid to be of 
the ſame force as if given by the parliament >. But this court, and 
the office of high chamberlain, are long fince antiquated, and the 
heritable offices of chamberlainry are declared void by ſtatute '. 
While the lord high chamberlain's court ſubſiſted, the magiſtrates 
were anſwerable to him for their management; and complaints a- 


gainſt them, and all craftſmen, and other burgeſſes, were to be laid 


xefore him, at his chamberlain-airs or circuits. And he was in theſe 
likewiſe to enquire into their application of the common good of the 
| | burghs. 


2 20 Geo. II. 


b P. 1469. 


C. 29. 
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1624. Craw- 
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1626. Dick- 
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© P. 1621. 

e. 19. 
Fount. Dec. 
25. 170). 
Balfour. 


5 P. 1457. 
e. 7. 


h Cur. burg. 
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1 P. 1597. 
e. 242. 
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II. c. 4. iter 
Camerarii, 
c. 4. et ſeqq. 
P. 1491. 

c 36. 

b P. 1487. 
c. 105. 


© Pp. 1707. 
E. . 


Ian. 20. 
168 1. trades 
of Burnt- 
illand. ' 
© RY. 1. . 2. 
$7. b. 2. tit, 


3. $71: 


* FP, 159%» 
c. 184. 


b Cap. 33, 34, 
35. 


ep, 1681. 
t. 16. 


J P. 1698. 
c. 28. 


©P. 1663. 
c. 6. 


burghs. His ſalary was made up of the eſcheats of the burgeſſes, 


and dues exigible by him out of the borows *; and he is mentioned 


among the judges ordinary next to the Juſtice-general, in an old 
ſtatute b. 


IT was the prerogative of our kings of old to erect borows-royal, 
with the privilege to create Deaconries or corporations of trades with- 
in them, which have excluſive privileges; ſo that none can exer- 
ciſe the ſame, except thoſe who are admitted freemen of the trade. 
I apprehend, that ſuch, being a monopoly, cannot now be granted 
without an act of parliament. And further, our borows having their 


number of repreſentatives in parliament aſcertained to 15 members, 


according to their reſpective diſtricts e, no royal borow can be now 
erected; for that were an infringement on their privileges. A borow 
may uſe the foreſaid privilege; and create deaconries or not, as they 


find expedient ®. I have had occaſion to ſpeak more than once of 


matters concerning royal borows e. 


„ v7 In wo + # 
Guild-Courts. 


HERE is choſen yearly, in many borows, a Dean of guild, 
who, with his council, has power to decide in cauſes be- 
tween merchant and merchant, or merchant and mariner. This 
court proceeds fummarily, and was inſtituted after the example of 
certain trading cities in France. Guild, or Gild, fignifies a ſociety 
or company of merchants ; but truly it was underſtood with us of the 
whole community of the borow, as is plain from divers of the ſtatutes 
of the guild®, if credit is to be given to them. But thereafter it came 
to be applied to that particular court, conſiſting of a dean of guild 
and his council ; and to the guild-brethren or merchants. 


Tris juriſdiction of the guild muſt be underſtood conſiſtently with 
the juriſdiction of the high-admiral, expreſsly eſtabliſhed to him by ſta- 
tute in all cauſes maritime ©; but other cauſes touching merchandize 
may be cognoſced in that court. This court has likewiſe the ſole juriſ- 
diction in regulating buildings within borows, whether in repairing 
or taking down and rebuilding old buildings, or erecting new ones. 
They are to take care that the ſtreets and common paſlages of borows 
be not thereby prejudiced or obſtructed, nor the property of neigh- 
bouring heritors encroached upon, and that the new buildings be 
conform to the regulations in the ſtatute for that purpoſe %. Without 
their warrant obtained, upon citation of all parties having intereſt, 
no houſes within borow can be built or demoliſhed in whole or in 
part. The order of the dean of guild-court, in theſe caſes, 1s term- 
ed a Jedge and Warrant. It contains the limits or dimenſions of the 


houſes, or parts of them to be demoliſhed, built, or repaired. 


To prevent the decay of policy within royal borows, and the de- 
formity of them by ruinous tenements, it is provided by ſtatute *, 
That where houſes have been ruinous, and on that account uninha- 
bited for three years, it ſhall be lawful for the magiſtrates to con- 
7 H 
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veen before them the parties concerned, to hear them decreed to re- 
pair or rebuild ſuch houſes within year and day. And, on their ne- 
glect or refuſal, ſuch houſes may be valued by order of the magi- 
ſtrates, by ſworn valuators, and ſold at the price ſo ſet upon them. 
If the perſons intereſted are known, and have made up a title to the 
houſes, the price muſt be paid to them; but otherwiſe it muſt be 
conſigned in the hands of one of the magiſtrates, or dean of guild, to 
be made forthcoming to all parties having intereſt. If no buyer ap- 
pear, it is lawful to the magiſtrates, after appriſing the houſes, and 
payment or conſignation of the price, to demoliſh the ſame and build 
them anew. The right granted to the purchaſer by the magiſtrates 
is declared a perfect ſecurity to him and his ſucceſſors. All perſons 


concerned in ſuch houſes, if known, muſt be cited to the above pur- 


poſe perſonally, or at their dwelling-houſes, and by open proclama- 
tion at the pariſh-church, or market-croſs of the borow, and all o- 
thers, both at the market-croſs and pariſh-church foreſaid, by an E- 
dictal citation. This a& was made after the example, and almoſt in 
the very ſame terms of an act of one of the reſcinded parliaments. 


HEeRITORs of ruinous lands liferented, which are either uninhabi- 


table, or in a ſhort time may become ſo, are intitled to purſue the 


liferenters before the magiſtrates, to hear them ordained to repair 
or rebuild the ſame, within year and day after they ſhall be requir- 
ed by the heritor; or otherwiſe that it ſhall be lawful for him to en- 
ter to the poſſeſſion, and repair them himſelf. When the heritor 
enters to the poſſeſſion, he muſt find ſufficient ſecurity in the borow 
to pay termly to the liferenter what the houſes were worth of yearly 
rent in their ruinous ſtate, before reparation or rebuilding the ſame, 
during his lifetime v. In this action the preſent condition of the 
houſes, and their yearly value, muſt be ſummarily cognoſced by an 


P. 1644. 
e. 35» 


b P. 1594. 
c. 226. 


inqueſt of the neighbourhood. In all thoſe caſes, tho the decrees 


authoriſing the ſale, building or repairing of ruinous houſes, muſt be 
taken before the magiſtrates, yet the obtainers of the ſame cannot 

ut them in execution by actual building or repairing, without the 
dean of guild's jedge and warrant for that purpoſe, after citation of the 
neighbouring heritors, who may thereby be prejudiced, in borows 


where there is ſuch judge. 


THE juriſdiction of the dean of guild is diſtin, and ſeveral from 


that of the provoſt and baillies, not ſubordinate to them. And there- 
fore his warrants or decrees are not liable to any review before the 


magiſtrates, who cannot in the leaſt intermeddle therein; but they are 
ſubject to the controul of the court of ſeſſion, who may give remedy 
by advocation, ſuſpenſion or reduction e. | 


Ir a tenement or houſe is quite built and finiſhed, in-confequence 
of a dean of guild's warrant, and conform thereto, the court of ſeſſi- 


on, upon a review of ſuch decree, will hardly ordain its demolition, . 


Ne urbs ruins deformetur, That the borow may not be deformed by 
ruins ; but will rather award damages to the party hurt by the wrong 
ſentence. However, if the party's intereſt and property be very 
much violated thereby, and that he is not to blame, as being minor, 
or out of the kingdom at the time, the other party may be obliged 

| | to 


e July 21. 
1637. Adam- 
ſon. 


P. 1579. 
c. 96. 


Pp. 1597. 
c. 63. 
P. 1503. 
c. 81. 
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to take down the houſe, ſo far as it encroaches upon his property, or 
prejudices a ſervitude competent to him upon the ground, or in the 
uſe of his neighbouring tenement, 


In ſome borows there is no dean of guild. In ſuch caſe, thoſe 
matters that belong to the dean of guild-court are within the cogni- 
ſance of the magiſtrates with advice of the council, to whoſe juriſdicti- 
on that of the dean of guild is underſtood to be annexed, when, by the 
conſtitution of the borow, no ſeparate guild-court is eſtabliſhed. 


T7 4:1 X. 
The Lord Conſervator's Juriſiliction. 


HE royal borows have great privileges in relation to trade and 
commerce, confirmed to them by ſeveral ſtatutes, of which 
the ſtaple- contract with the town of Campvere and ſtates of Zealand, 
concerning their trade to the Netherlands, 1s none of the leaſt, B 
this treaty All ſuch goods of the product of Scotland, as are declared 
Staple-goods, may be imported into the ſtaple-port of Campvere, 
where the borows have a factory eſtabliſhed, free of all duties and 
cuſtoms payable there. And which privileges cannot be communicat- 
ed by the borows to ſtrangers ; nor can the Scots import their goods 
into any other than the ſtaple-port : and it is ſpecially declared what 
goods ſhall be deemed ſtaple, by the third article of the contract 
hereafter mentioned. 


THost who have the privilege of this contract, are erected into a 
corporation by ſtatute *, and none but Scotſmen can be admitted in- 
to it; and the corporation, or ſtaple- factory, is ſubject to our laws, 
and within our king's Legiance, tho' locally in the Netherlands. As 
the treaty was made with the convention of borows, ſo they make 
acts for regulating the trade of the corporation to which they are 
bound to ſubmit; ſo far as they are not contrary to the articles of the 
contract, or public laws of the kingdom. 


For preſerving thoſe privileges from violation, and to put the ſe- 
veral ſtatutes of parliament, or acts of borows thereto relating in ex- 
ecution, there is a Conſervator of our privileges in the Netherlands b, 


ho, in ſome ſtatutes, is called Conſervator of Scotland. He is ap- 


pointed by the ſovereign, and is likewiſe made his majeſty's Reſident 
in the 17 provinces of the Netherlands. And if public encroach- 
ments be made upon the privileges, he muſt repreſent the ſame to 
the king. Notwithſtanding that his commiſſion is from the king, 


yet he is admitted by the convention of borows; who, upon preſent- 


ing his commiſſion, are wont to proteſt That it ſhall not prejudice 
their right to name the conſervator. 


BRrokx the conſervator or his depute, and their court in Camp- 
vere, all ſuits between Scots merchants, in thoſe foreign parts, muſt 
be diſcuſt; and he is judge as to all private encroachments upon our 
privileges, with reſpect to unfree traders, or the like ; and mult put 
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the law in execution againſt them; and if he ſuffer abuſes, and, 
for his own profit, allow goods coming from foreign parts to be en- 
tered in the ſtaple-port as belonging to Scotſmen, of the growth of 
this country, it is a malverſation, and will ſubje& him to deprivati- 
on 2. The office of conſervator is for life; and therefore he cannot 
ſummarily be removed on pretence of malverſations. He holds his 
office by the ſame laws as other judges within the kingdom, who have 
commiſſions for life, do theirs. Therefore ſuch malverſations muſt 
be cognoſced by the proper court here, which is the court of ſeſſion, 
before he can be deprived®. 


Tux conſervator has an yearly penſion from the town of Camp- 
vere, but the greateſt part of his ſalary from the king; and re- 
ceives his inſtructions and the reſt of his ſalary from the borows, and 
is anſwerable before their convention in any complaint againſt him, 
at the inſtance of private parties, for injuries done them under colour 


a Jan, 16, 
1708. Sir 
Alexander 
Cuming. 


b Jan. 3.1706. 
Sir Andrew 
Kennedy. 


of his office. And that all perſons may have acceſs to proſecute him 


before competent courts here, he is bound to come into this country 
yearly; or impower a reſponſible procurator to anſwer for him in ſuch 
complaints or purſuits * And he may, if he pleaſes, reſide here, and 


officiate by his deputes abroad, as the preſent lord conſervator does, 
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Tu occaſion of the Scots ſettlement at Campvere is ſaid to have 
been a marriage of a daughter of James I. to the lord of Campvere, 
anno 14.44% It is eſtabliſhed by a ſtaple- contract, between our con- 
vention of borows, ratified by our king on the one part, and the ma- 
giſtrates of the town of Campvere, ratified by the ſtates of Zealand, 
and the lord of Campvere, on the other part; and the privileges there- 
by conferred to Scotſmen are confirmed by the ſeveral ſtatutes above 
referred to. A ſolemn contract was entered into, or rather renew- 
ed, between the above parties, conſiſting of 39 articles, by the pe- 
nult of which it is declared, That the continuance of the Scots ſtaple 
at Campvere ſhall be for the ſpace of 21 years from the date there- 
of Fixt, and thereafter ſo much longer as the royal borows and the 


town of Campvere ſhall agree together * And accordingly it has 


been renewed from time to time ſince, as it was in former times, and 
their privileges augmented, as may be ſeen in the account of the 
ſame, premiſed to the contract juſt mentioned ; and as it has been 
continued for ſome centuries, there is little or no doubt of its being 
{till prolonged. This was lately done in the year 1748, and the ra- 
tification of his moſt Serene Highneſs the late Prince of Orange, as 
Marquis of Campvere, obtained thereto, | 


I HALL only take notice from that contract, That it is provided 
That the lord conſervator may exerciſe juriſdiction in all civil, and in or- 
dinary criminal matters, over the perſons and goods of all thoſe who 


P. 1503. 
c. 82. July 
27. 1710. 
Kennedy. 


1 Staple con- 
tract, &c, 
printed anno 


1749. p. 3. 


e Decem. 25. 
1697. 


f Ib. p. 8a. 


belong to the Scots ſtaple, and over all Scotſmen dwelling within that 


town, or liberties thereof, excluſive of the magiſtrates or judges of 
Campvere, and the ſentences of the conſervator's court ſhall be final, 
without contradiction or appeal 2. So that it would ſeem that the 
proceedings before that court are neither liable to advocation or ſu- 
ſpenſion here. And it is alſo provided, That if any of the Scots na- 
tion, belonging to the ſtaple- court, or having dependence thereon, 

commit 


Ib. art. 4 · 
P- 17. 


5 
. r 1 8 J3JJͤ ĩͤv.vb En S; a ITE 
21 VVV TS A Sug N 


12S ˙ de Pr A 
5 os 


KO RIA LE ET , pF A N * 2 VE. 8 28 J 9 
\ q < 3 8 e pon FIR 
» os - 9, ** 

r Ty ; * vet 7 EN, n 
. F * a 75 3 KS $5 * : 

E Sar, R r Ip © 0 KY Ir 8 r BY Y 7 3 
3 23 7% ͤͤ ͤ ene os 8 „ 
JJ AAA ⁵] . ]⁵ A ⁵ . ²ͤ Eg 


PX Vo os F * g 0 2 # 
N r ag ne. 
Le ated LANES eo ed er ↄ bed De LIES, 


a Ibid. Art. 
11. p. 27. 


b P. 1579. 
e. 462. 
© Att. 31» 


dP. 1503. 


1 1. tit. 2. 


1 
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commit a capital crime, even treaſon not excepted, for which he 
ſhall ſuffer death, or demembration, his goods ſhall not be liable to 
forfeiture or confiſcation, but the ſame ſhall remain free to his heirs 
or executors :. There is no doubt, but for ſuch public crimes the 
offenders are liable to be judged by the municipal law of the place; 


but, as to treſpaſſes or private crimes, the conſervator's court has an 


excluſive juriſdiction; and, by a ſtatute with us, the conſervator is 
particularly veſted with authority to judge in caſes of uſury “. 


THose privileges being eſtabliſhed by a Commercial treaty between 
our royal-borows and a foreign ſtate, continue the ſame as before 
the union, ſince they do not influence the duties upon export or im- 
port, which muſt ſtill be anſwered here. And, by the ſame rule, 
ſuch goods as are, or ſhall be prohibited to be exported by the Bri- 
tiſh laws, cannot be deemed ſtaple-goods, as wool, &c. for theſe 
mult be ſubject to the laws of Britain. And, by an expreſs article 
of the union, the rights and privileges of the royal-borows of Scot- 
land are declared to remain entire, notwithſtanding thereof“. 


IT is obſervable, in the laſt place, that, by ſtatute, it is ordained, 
That the conſervator have fix, or at leaſt four of the beſt merchants 
to fit with him, who ſhall have the ſame power as he to adminiſter 
juſtice l. But ſuch aſſeſſors, in ordinary caſes, are not adhibited ; 


but, upon extraordinary occaſions, the conſervator, or his deputy, 
calls ſuch to his aſſiſtance ; and, in that caſe, the decree runs in his 


name, With conſent of his aſſeſſors. 


Ecclefiaftical Juriſdiction. 


H o diſcuſſed the juriſdiction of civil courts, I proceed to 
that of Eccleſiaſtical, which, for moſt part, is derived from 
the temporal powers. The National Church is a great body politic, 
as I have ſhown elſewhere *; and conſequently all the authority and 
juriſdiction they are intitled to exerciſe in this, or any other country, 
is derived from the ſovereign power of the nation where they are 
eſtabliſhed. In which ſenſe the king, (or other ſovereign power) 
as the fountain of all juriſdiction, may juſtly be denominated Head of 
the National Church. And the juriſdiction of the clergy, in that re- 
ſpect, ſo far as concerns the exerciſe of the ſame in this country, is 
of the nature of a civil right. But, as to their ſpiritual powers, the 
fame are derived from an higher fountain, vig. the Divine Found- 
er of our holy religion, by the promiſe given to his Apoſtles*. This 
muſt extend to their ſucceſſors, that being the implied quality of the 
grant, which is to the end of the world; and no ſovereign ever pre- 
tended to ſuch powers, and much leſs to confer them upon others, 
This, I conceive, is the only meaning of the Intrinſic power of the 
church ; and, in this ſenſe, it is juſtly declared by our legiſlature, 
that CuRIsT alone is the head of this church ©; which is the dictate 
of the great Apoſtle, who calls the church the Body of Cnr1sT, and 
CHRIST its Head , meaning, in a ſpiritual ſenſe, the church Univer- 


fal; For it cannot be underſtood of a national church, our SaviouR 
Vor. II. 71 dimſelf 
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himſelf having expreſsly declared, That his kingdom is not of this world®. 
If a noted author * had adverted to this diſtinction, he might have 
ſpared a great deal of his invectives againſt the clergy; for, to be ſure, 
they cannot be found fault with for uſing the powers, either inhe- 
rent to their office and ſpiritual character, or granted to them by the 
legiſlature; and it is only the abuſe of the one or the other that can be 
blamed. And no doubt a national church has a right to make rules 
for their government, in order to anſwer the end of their original in- 
ſtitution, in reſpect to the exerciſe of their ſpiritual powers; or their 
eſtabliſhment as a national church: in the ſame manner as any other 
body politic has to make by-laws; provided always the ſame be not 
inconſiſtent with the rules in the Scripture, or laws of the nation, 
upon both which their being is founded. But no church has any 


concern with thoſe who are not of their communion ; What have I 
to do to judge (faith St. Paul) thoſe who are without, whom God judgeth ©? 


I nave already treated of miniſters ſtipends, and their ſettlements 
in pariſh-churches* ; and ſhall only add, That ſince the act, eſtabliſh- 
ing preſbyterian church-government, expreſsly ordains, © That the 


* preſbyterian miniſters ſhall have right to the maintenance, and o- 


ce ther privileges provided to the miniſters of CHRIS T's church with- 
« in this kingdom, As they are or ſhall be legally admitted to par- 
« ticular churches ; it naturally follows, that, by the law, mi- 
niſters being to be admitted upon preſentation from the lawful pa- 
tronf, one that is ſettled miniſter of any pariſh-church, in oppoſi- 
tion to the patron's preſentation, hath no right to the benefice or ſti- 
ſtipend ; becauſe he is not Legally admitted. And accordingly, in a 

ueſtion between the patron and a miniſter ſo ſettled, the court of 


that reſpe& till holden as vacant ſtipends s. 


ſeſſion preferred the patron to the rents of the benefice, as being in 


IT may be a queſtion, Whether the miniſter's paſtoral relation to 
the pariſh, in ſuch caſe, ſtill continues, notwithſtanding he be de- 
prived of the ſtipend ; and, if it does, how ſhall he be ſupported ? 
I humbly think, that ſince none but ſuch as are legally admitted to 
a particular church, can have right to any of the privileges conſe- 

uent thereon, ſuch miniſter cannot be deemed to have any intereſt 
in that pariſh-church, nor is intitled to hold church-ſeſſions there, 
or to act in any other capacity as a miniſter of this national church. 
He holds indeed the orders conferred upon him by his ordination, 
and therefore 1s a miniſter of the univerſal or catholic church ; and 
to be regarded only in the ſame light, as any biſhop or other foreign 
Ecclefiaſtic, while in this country : for, as to what concerns the pa- 


ſtoral relation, I know no ſuch thing in a civil conſideration. He 


may hold the charge of the people, who ſhall ſubmit to his miniſtry, 
in the ſame manner as the Apoſtles and their ſucceſſors did, before 
any nation embraced the Chriſtian religion ; or as the Seceders do 
with us at this day, and muſt be maintained by ſuch as adhere to 
him. For He who feeds a flock, muſt eat of the milk of the flock, ac- 


cording to the judgment of St. Paul lb. 


Ou clergy were very circumſpect during the ſchiſm of the Ro- 
miſh Church, when two perſons, and ſometimes three, claimed ſe- 
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verally the title of St. Peter's Succeſſor. It began between Urban VI. 
and Clement VI. and continued for 71 years. Our clergy did not 
declare for any of the competitors, nor directly diſclaimed any of 
them, but appointed a Conſervator of the clergy, to whom appeals 
were made, againſt judgments given by the bithops, or their offici- 
als, and he, with advice of his council, determined the ſame. And 
if the party, againſt whom the judgment was given, did not acqui- 
eſce to the fame, he might appeal from it to the General Aſſembly 
of our church, before whom all complaints, againſt the ſentences of 
inferior ſpiritual courts, were finally decided, without troubling them- 
ſelves with the See of Rome, in thoſe times of confuſion. But this 
wiſe conduct met with difficulty. The party, that conceived himſelf 
lefed by the ſentence of the general aſſembly, frequently appealed 
to one or other of the Anti-pope's, which rendered the juriſdiction 
of the conſervator and aſſembly fruitleſs. To remedy this inconve- 
niency, our legiſlature interpoſed, and expreſsly ratified and eſtabliſh- 
ed the authority of both the conſervator's court, and of the general 
aſſembly, to the above effect, while the ſchiſm ſhould continue; and 
enjoined all juſtices, ſheriffs, and other the king's miniſters of the 
law, to give their aid in executing the ſame, without regard to an 
ſuch appeals to one or other of the contending popes b. If they had 
{till continued upon the ſame foot, they had been a national church 
in a proper ſenſe, a character which thoſe who acknowledge a fo- 
reign power for their head cannot well maintain. 


I nave obſerved elſewhere, that our kings were moſt tenacious 
in preſerving their prerogative againſt the uſurpations of the popes e. 
And farther, they were moſt religious in maintaining the freedom 
of the holy church and churchmen, againſt all violences, by repeat- 
ed ſtatutes. And indeed, our parliaments of old did frequently be- 
gin with acts in favour of the church; and I find, that a parliament 
was called of purpoſe to make an act in their behalf, which was all 
they did . It ordained, That all breakers of the freedom of the 
church ſhould be proſecuted with proceſs of curſing, (excommuni- 
cation) and ſhould be diſabled to ſue or defend in any action, till 
they aſſythed (indemnified) the party wronged, and obtained abſo- 


lution in form of law. 


I sHALL now more particularly remark, how eccleſiaſtical juriſ- 
diction was exerciſed with us in times of popery and epiſcopacy, and 
likewiſe in times of preſbytery of old, and at this preſent. The po- 
piſh eccleſiaſtical courts did not only judge thoſe of the Clergy in all 
caſes, on their pretended exemption from ſecular powers; but like- 
wiſe aſſumed juriſdiction over the Laity, in crimes, in order, as the 
pretence was, to reclaim the offenders by ſpiritual cenſures; and, in 
civil matters, to compel them to perform their engagements; a fail- 
ure in which they accounted a mortal fin, and therefore of a ſpiritual 
confideration, Their proper executorials, or means of execution of 


their ſentences, were only church-cenſures, of which excommuni- 


cation was the higheſt ; but they uſed the aid of the temporal power 
for other ſevere penalties. And our legiſlature was exceſſively indul- 
gent to them in that reſpect, as ſhall preſently appear. 


CHURCH= 


preropative, 


legiſlature, 
during the 
ſchiſm of the 
church of 
Rome, 


5. The king's 


and freedom 
of the church 
maintained, 


6. The ex- 
tenſive pre- 
tenſions of 
ſpiritual 
courts in 
times of 


popery. 


ee 
A 
hi 


Liege 

a 

n 
4 £ 


.. 
— 
— 
r @©2D20 oper 2 
U ng” b a .- 
— — * — 
TX: +43 — — 


. — —— — — — — — — — 
— — ——— — - — — — — —— — — —— —— — 2 — 44 — — 

— - — — 2 — — — — — —— 2 — = — — — ——— — — — — 
—— —̃ä oa: — — — - — — — ——-ꝛ—:¼s —— — — — — — — — — — — 
oy ee — reIny 2 — — - — —— —— n — p > — — > — Iz — 

Dre — 2 — = Ns. Ie. a 5 — — © — — 

* - = — — 2 A — — — - F: Ao < owe 94 nt - — —— — ” 3 


— 2 a — * — _ — — ty, th — — * - 22 — — — 
—— ů 9 COA Dr — r * * * — — — — 3 — — * — * — * 
— ws C - — — —— — prongs, © C — — - pa” * — K — — 23 — * — py 2 — - — = 

4 P X * * 


|} 
| 
1 
1 ig 0 
' 
HIYA © 
pl | * 1 
S: 31 j 
Ly: 8 % | 
1 20 4 
n en 
e 
160 I I! 
| [1414 if 5 
Fr } 
| Lan | 
. 9 F} 
$273 3] 2 
| Miß 
in 
K 10007 J, A 
1 1 341: 
: : 4 14 
Fenn 
[1 t4 E544 © 
N 
. 4 Phe. 
3 it j Ni 4 | 
P 18 ite 
| W 4; 
N Menne 
6 [ 1 1445 
1 Finn 
1. Minn 
1 
nnen 
f nnen 
o 1111 
li | it 11 
ine 
1 | 
: k TH 10000 
x {it T2 e 1 
Ain 1 
9 . i Li 
$18 Hy i) 9 
IF 111 * © 34 
1 Ang 1 
+8 Wt 
SHS $110 01018 
nn 
171 is 1 
5 5 © bib: $2 218 
1 11 un; i 
ii 0 1 
STE. 
N Wi! 100 
4 
11 1 ; jf 6 234 if 
«FN a. 5 
1 Nini 14 
11 Wes 5 
FH $* be 1317 : 
1 M 731 
e 
g. 
: ö Tr it : 
11 11 nit 
11 4! Jt 
1. 11949 . 
5 (11108 36 4 
fi N i 
Nin 
11 iy 4 
1 13 1 
I #4 E 


ESSE Si r _-— 


— BSeen ==> RD: 23 <2" I: IE r = S SIRE : ; ET: I. SECT 2 ICQI 29 rr ET 2 2 ———— — — A SIS oath — 2 2 — E: 
8 Dre — * 2 * rern. 5 n 3 = 2 * <<; - > == = Ca dE AR — r ons woo ug a or X 3 27 en 2886. coomtaicey + cr abt...” r ne oo To DT =y 

NR F K n N 7 SY "WE ng ' : : 9 5 * 2 r CELTS — * . £4 2 Y . 3 8 th, WL 2 — F 

— — . 4ERÿ4* oe . ? 2 > aa ie i VT IP * 3% as: 2 s — nee - 2 — P —_ ——— T N — 1 

- y : — * - D - — — 2 2 r 2 * : r 8 2 a > 233 = — 
* 2 r — — 5 5 : 2 3 P a. 4c 3 — S r * 
7 < Re, 75 7 8 — Sy 2 1 
— 


11 

944 WT” 

4 HED WEN Tr | 
1 11 1 M ''S 
n n x 

1 4. $1244! : 19 
1 [#1 My | | 14 11 
i 1 y Ml II. Ft 
Nag Ha 
ws Nur 1 
ieee 


4 10 1 
WIS! 
hi [1 


i 

U 1 

Fm 
"> 

1619 


— 


1 — 3 4 * 5 —— 
——ñ. ꝝ ͤ— — — — — — 
a” 


2 
— os 
4 
— 
— — — 
— 
K Sc wi. a. 
— 
* 


7. Church- 
diſcipline a- 
buſed to bad 
purpoſes in 
popiſh times, 
by the ſevere 
temporal 
pains conſe- 
quent upon 
their ſenten- 
ces. 


8. The cog- 


nition of he- 
reſy belong - 


ed to the ec- 


cleſiaſtical 
courts. The 


caſe when a 


temporal pu- 
niſhment was 
to be inflict- 
ed. 


9. The ſame 
courſe fol- 
lowed after 
the reforma- 
tion, even 
during preſ- 
bytery; with 
this differ- 
ence, that ex- 


communica- _ 


tion was uſed 
by the popiſh 
clergy, on 
ſecular 
grounds, 
which was 
not practiſed 
after the re- 
tormation. 


10. In times 
of epiſcopa- 


cy, the effects 


of excom- 


588 An Inſtitute of the Laws of ScoTLaxD. Book IV. 


CHURCH-DISCIPLINE, exerciſed in the eccleſiaſtical courts, is an 
excellent remedy for the diſeaſes of the ſoul, if duly applied; but 
when uſed as a handle of oppreſſion, to the deſtruction of mens lives, 
or ruin of their eſtates, under pretence of care of their fouls, it be- 


comes an Abomination. Thus, in all caſes, if one remained under 


the Proceſs of Curſing (as the ſentence of excommunication was call- 
ed) 40 days, all diligence, by the aid of the ſecular power, followed 
againſt his perſon and eſtate; and, if he continued in the ſame con- 
dition for one year, his whole moveables became eſcheat to the 


kings. 


HER ESV, in thoſe days, was accounted a moſt heinous crime, as a 
departure from the church, and throwing off its authority. The 
cognition of it was peculiar to each biſhop in his dioceſe, by our law, 
as the canons direct; and, if occaſion required it, the ſecular power 
was called in ſupport of the church. Of this we had ſome melan- 
choly inſtances at the dawning of the reformation ; when, purſuant to 
the ſentence of the church, the profeſſors of the reformed religion 
were committed to the flames by the ſecular judge, as our hiſtorians 
inform us. 


Tur above procedure, upon the ſentence of excommunication, 
was introduced For maintenance of the freedom of the holy church, 
as the ſtatute 1449 ſuggeſts ; ſo that it might be thought, that it was 
occaſioned in compliance with the uſurped authority of the court 


P. 1449» 
be 12. 


P. 1535. c. 9. 


dP. 1427. 
e | 


of Rome: but the ſame procedure is authoriſed by an expreſs ſtatute, 


after the reformation e. By this act, if any remained under ſentence 
of excommunication 40 days, letters or writs were to be directed, at 
the inſtance of the king's advocate, or procurator for the church, a- 
gainſt the party, to ſatisfy the ſentence, and be reconciled to the 
church, under pain of rebellion, and putting him to the horn; and, 
purſuant thereto, letters of caption might be iſſued, in the ſame man- 
ner, as was authoriſed in times of popery, by the act juſt quoted. 
The only difference is, That, before the popiſh eccleſiaſtical courts, 
proceſs and ſentence of excommunication was competent upon civil 
cauſes, as appears from the ſtatutes above referred to, which certain- 
ly was moſt abſurd; but this could not be the caſe before our re- 
formed eccleſiaſtical courts, eſpecially in times of presbytery, when 
this act 1572 was made. And, by another act likewiſe under preſ- 
bytery, If any excommunicated perſon entered the church, the time 
of adminiſtring the ſacraments or prayers, he might be charged by 
the miniſter to remove. And, if he refuſed, he might be apprehend- 
ed, after the ſervice was ended, by thoſe preſent, at the miniſter's 
requeſt, and delivered over to the judge- ordinary, who was bound 


to commit him to priſon, till he found bail to be reconciled to the 


church, and make amends for the offence. And, if he deforced any 
of thoſe that offered to apprehend him, his moveables became eſ- 
{cheat to the king, and his perſon was to be puniſhed at his majeſty's 


- Pleaſure ©. 


AND, in times of Epiſcopacy, the effects of excommunication 
were {ti]l more pernicious; for, by ſpecial ſtatute, no perſon, excom- 
municated for not conforming to the religion profeſſed in the king- 
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dom, could poſſeſs his lands or heritage holden of the crown; but 
the rents of the ſame were to be intermeddled with, and collected 
for his majeſty's uſe. Nor were they to be received as vaſſals in their 
lands, by charters of reſignation or confirmation under the great ſeal; 
nor infeft as heirs to their predeceſſors, while they remained in that 
ſtate *. And farther, the perſon excommunicated, after remaining 
40 days under it, might be proceeded againſt, as is before mention- 


ed to have been the caſe in times of popery *, 


Bur, upon the revolution, when presbytery was reſtored, theſe, 
and all other acts enjoining civil pains or diſabilities, upon ſentences 
of excommunication, were reſcinded . However, ſtill the civil ma- 
giſtrate interpoſed to inforce obedience to acts and ordinances of 
church-judicatories, in order to ſentences of excommunication, and 
execution of the ſame ; and in this practice they were authoriſed b 
ſtatutes *. And therefore the Britiſh act was of no ſmall uſe, which 
not only declares, That no civil pain, forfeiture, or diſability, ſhall 
be incurred by the ſentence of excommunication; but likewiſe ex- 
preſsly prohibits and diſcharges all civil magiſtrates to force or com- 
pel any perſon to compear before any church-judicatory when ſum- 


moned; or to give obedience to any ſuch ſentence of excommunica- 
tion when pronounced e. | . e 


Wnũ³!xRTTrORREH church-judicatories are now limited to their juſt 
bounds, and reduced to their primitive ſtate; ſo that they have only 
power to inflict church-cenſures. And as they are incompetent to im- 


| poſe any civil pains, ſo none are conſequent on their ſentences. 


c Fuſeb. lib. 
. . 


© Rights of 
the Chriſtian 
church, pref, 
and c. 3. 


h Inſtructions 
to the com- 


miſſars 1666. 


Church: diſcipline was only intended to reclaim ſinners to their duty, 


by methods of conviction, and not to compel them to an hypocri- 


tical ſubmiſſion and compliance. And the expoſing perſons in the ſtate 
of penitence, in a public manner, with a diſtinguiſhing habit, and 


in a particular place of diſgrace in the church, to make profeſſion of Pune. 


repentance for their immoralities, has no good effects, and ought not 
to be impoſed, unleſs the delinquents freely offer themſelves to un- 
dergo it, as we are informed was the caſe in the primitive church . 
This, with ſubmiſſion to the reverend fathers of the church, were 
more conducive to the ſucceſs and juſt influence of their cenſures up- 
on the conſcience of offenders, in order to reform them, and is ac- 


to. If ſuch meaſures were followed by national churches, there 
would be no ground for the bold exclamations of the foreſaid au- 


thor, againſt the power of the clergy, in reſpect to excommuni- 
cation s. | re We 


DvuRIiNG epiſcopacy, the biſhops, by their commiſſars or officials, 
exerciſed juriſdiction conferred on them by the legiſlature, in certain 
temporal matters, v7z. in all cauſes concerning benefices and tithes, 
cauſes teſtamentary, actions of adherence, declarators of the nullit 
of marriage, and in caſes of baſtardy and divorce". Many of theſe 
are cognoſcible by the Commiſſars, who ſucceeded in the room 
of the biſhops officials, but are now independent of the church; and 
our church-judicatories have no concern in any of them, or other 
civil matters. But our eccleſiaſtical courts have till juriſdiction com- 
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petent to them to determine miniſterially caſuiſtical points, and to 


ſet down rules for the better ordering the public ſervice of religion; 
and to determine complaints in matters of ſcandal, in order to church- 
cenſure; and to cognoſce in the ſettlement, deprivation or ſuſpenſion 
of miniſters, and other points of eccleſiaſtical government *. This, 
I obſerved in the entry, belongs to them, partly as a body politic, 
eſtabliſhed by the ſovereign power; and partly in the exerciſe of their 


ſpiritual powers over thoſe who ſubmit themſelves thereto, or are 


of their communion, 


As to hereſy, the church-judicatories frequently paſs judgments 
touching it; but at the ſame time, by the confeſſion of faith, eſta- 
bliſhed as the public ſtandard of this church, it is declared, That 
c all councils ſince the Apoſtles days may err, and have erred, and 
ce that therefore they are not to be made a rule of faith or practice, 


ee but only to be uſed as a mean in both.” And indeed this is a prin- 


ciple founded in human nature, all men being fallible, and which is 
verified by the experience of all ages. The conſequence is, That 
tho' a perſon, adjudged an heretic by church-judicatories, muſt, for 
order's ſake, be holden as ſuch ; yet they having no power to form 
articles of faith, which, to be ſure, can only be founded on the ſa- 


_ cred oracles of truth, he may, notwithſtanding, be orthodox in re- 
_ ality, ſoundneſs of faith depending upon its agreeableneſs to the prin- 


15. The uſe of 
confeſſions of 
faith, or pub- 
lic ſtandards 
of religion; 
how far are 
they a rule of 
faith to ſub- 


jets, 


ciples laid down in the ſcriptures, without regard to human inſtitu- 
tions or compolitions, 5 


To examine a little into the uſe and intent of public ſtandards. Our 
confeſſion of faith, authoriſed by the legiſlature, muſt be conſidered 
as the fundamental articles, conſtitutive of the national church as a 
body politic, to which all that claim to be members of it muſt give 
obedience, in the ſame manner as the members of any other corpo- 
ration muſt to the rules eſtabliſhed in their erection. And whoever 
contraveens the ſame by ouvert acts, is liable to the pains or diſabi- 
lities provided by law, in the ſame manner as in other caſes of the 


like kind. Thus the clergy, who ſubſcribe to the obſervance of them 


at their admiſſion to paſtoral charges, muſt conform thereto in their 


doctrine; or otherwiſe may be deprived from the exerciſe of their mi- 
niſterial function in the national church, as any member of another 
corporation may be thrown out upon his infringing the conditions 
of his memberſhip. But ſuch ſtandard can never be intended to re- 
ulate the faith or principles of the ſubjects; nor can there be any 
enalties inflicted upon them for differing in opinion from the ſame; 
for the political law of a nation has no concern with the inward ſen- 
timents or diſpoſitions of the mind. Cogitationis pænam nemo patitur e, 
None can ſuffer any puniſhment on account of his thoughts ; which 
dictate of the civil law is founded in nature. And indeed ſuch ſtan- 
dards cannot be regarded as a plan of faith to the ſubjects, unleſs the 
principles laid down by the noted Mr. Hobbes ſhould hold, 07s. 
c That the books of the holy Scripture are only canonical when eſta- 
ce bliſhed for ſuch by the ſovereign power“; and © That none is 
ce obliged to obey them by any other authority ©” and © That every 
e man ought to obſerve, for the rule of his faith and practice, that 
« doctrine which the ſovereign hath commanded to be taught.” 
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Poſitions abſurd ! yea, monſtrous at the very firſt ſight! And which 
plainly tend to undermine all morality, and unhinge natural as well 
as revealed religion, and lead directly to atheiſm, as inverting the dic- 
tate of nature, which is the foundation of all morality and religion, 
That we ought to obey God rather than men, as is juſtly urged by the A- 
poſtles, againſt obtemperating the command of the Jewiſh Sanhedrim, 
to defiſt from executing their divine commiſſion . If thoſe inſpired 
guides to divine truth had really fagmed the Creed, which vulgarly 
goes under their name, it would had been an infallible rule; but that 


not being the caſe, the Oracles of truth are the only ſtandard for mens 
faith in religious matters, | 1 


By the act 1592, to which reference is had as the rule in the act 
1690 , reſtoring presbytery in this country, It is declared lawful to 
the church, and miniſters thereof, to hold General Aſſemblies once 
in the year, or oftner, pro re nata, i. e. as occaſion or neceſſity ſhall 
require. And that if the king's commiſſioner be preſent at the aſſem- 
bly, he ſhall appoint the time and place of the next aſſembly; but 
otherwiſe the aſſembly ſhall do it themſelves, it not being thought 
reaſonable that the ſame ſhould be obſtructed by the abſence of the 


king's commiſſioner ; nor is the royal ſanction requiſite to authoriſe 
their acts. 


Tue privilege here granted to the general aſſembly, to appoint its 
own meetings in the above caſe, and that their acts ſhall be good 
without the royal aſſent, is higher than the church in the Roman 
empire, which was their national church, was indulged in antient times. 
For the Oecumenical councils were called by the emperor's authority, 
and their decrees and canons behoved to be authenticated by him or 
his commiſſioners ©; and which decrees the emperor Juſtinian en- 
joins to be obſerved, as of equal authority with the holy ſcriptures “. 


To return to the conſtitution of our church. The government of it 


is, in the firſt place, by Church: ſeſſions, one in every pariſh, made 
up of the miniſters, and certain diſcreet perſons, laymen, ordained 
to the office of Ruling- elders: this is the radical judicatory. 2. Preſ- 
byteries, to whom appeals or references lie from church-ſefſions : 


they conſiſt of the miniſters of a certain diſtrict, and of one ruling- 


elder, from each church- ſeſſion within the bounds of the presbyte- 
ry. 3. Provincial ſynods, made up of the ſeveral presbyteries with- 
in a province. The ancient Dioceſes of the biſhops were generally 
the limits for ſynods; but where the dioceſe was large, it was divid- 
ed into two, or perhaps three ſynods, in convenient places, for the 
eaſe of the miniſters :. And laſtly, the General Aſſembly, conſiſting 
of certain miniſters and elders from each presbytery, and from the 
royal borows and univerſities f. Church- ſeſſions may be holden as 
oft as occaſion requires, for cognoſcing in matters of diſcipline, and 
Preſ- 
byteries are commonly holden once each month, and review the 
proceedings of church-ſeſſions regularly brought before them, and 
determine other matters of eccleſiaſtical conſideration. Synods are 
to be holden twice in the year, vi. in April and October e; and de- 
cide in appeals or references from the reſpective presbyteries within 


their province. And the general aſſembly regularly is holden once in 
the year, for moſt part in May. 


Ir 
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IT was lately much controverted, Whether the church- ſeſſion of 
a pariſh had juriſdiction excluſive of the heritors, in the management 
and diſtribution of the collections at the church-door, and of other 
funds for the uſe of the poor? And the court of ſeſſion found, That 
the heritors of the pariſh had deciſive votes, in ſuch caſe, jointly with 
the members of the ſeſſion; without prejudice to the church-ſeſſion 
as to the management of the collections for ordinary occaſions *. 
Which is conſequential to the hgritors, and their tenants being bur- 
thened with the maintenanceW the poor, in default of charitable 
funds, the one half of which expence 1s to be born by the heritors, 
and the other by the tenants b. This juriſdiction is not only founded 
in the nature of the thing, in reſpect of the concern the heritors have 
in the ſupport of the poor ; but likewiſe is ſuppoſed to be the caſe in 
divers proclamations of the privy council, ratified by a& of parlia- 
ment ©. By theſe the deficients, in payment of the quotas laid on for 
the ſubſiſtence of the poor, are liable in the double, if they ſtand 
ſuit. The ſmallneſs of the ſums made this expedient neceſſary. 


Tux juriſdiction of the general aſſembly is either Conſtitutive, or 
Judicial. The firſt conſiſts in making acts and canons, orderin 
the method of procedure in matters before them, and other affairs 
touching the diſcipline and government of the church, in the ſame 
manner as other corporations make by-laws. By the ſecond, the 
general aſſembly is a Court of Review, as to matters competent to 
them, and decide in appeals and references brought before them 
from the ſubordinate eccleſiaſtical courts ; which chiefly concern 
church-diſcipline, by inflicting excommunication, or other cenſures 
on offenders, and the ordering ſettlements of churches ; the ſame 
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being frequently brought before the aſſembly, where oppoſition 


is made by the pariſhoners to the perſon preſented by the patron, or 
where they are otherwiſe divided in their ſentiments and affections. 


Ir is the province only of eccleſiaſtical courts to ſuſpend miniſters 


from the exerciſe of the miniſtry, and likewiſe to depoſe them from 
the function; of both which I have largely treated in another place i; 
and ſhall only add, that as to depoſition or deprivation, it may be 
queſtioned How far it affects the ſacred character? By the deciſion 
of the council of Trent *, it is only a Degradation from the function; 
but the holy orders ſtill remain with the party, thoſe being holden 
to impreſs an Indelible character. This tenet is much impugned by 
thoſe of the reformed church, and particularly by a late author f, as 
inconſiſtent with the doctrine and practice of the catholic church in 
rimitive times. But at the fame time he owns, that the antients held 
a diſtinction between a depoſed eccleſiaſtic and a mere layman, viz. 
That ſuch eccleſiaſtic is qualified to officiate again without a new or- 
dination, if the church recal him to the office. This is plainly to 
admit the character to be indelible; for if it did not ſtill remain, a 
new. ordination behoved to be requiſite in ſuch caſe, in the ſame 
manner as if he had not been formerly inveſted with holy orders. 
And this is the rule in our church; for a miniſter who is depoſed 
may thereafter, upon reaſonable conſiderations, be reſtored to the 
ſacred function by the general aſſembly, without any new ordinati- 
on, which is never required. But, after depoſition, the party is not 
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to be regarded as a miniſter of this church, nor intitled to any of the 
privileges competent to ſuch, even tho he ſhould be reponed; un- 
eſs he is again ſettled in a miniſterial charge in this country. 


 AccarDiNG to the foreſaid Confeſſion of Faith, church-judicato- 
ries are not to concern themſelves with any thing but what is eccle- 
ſiaſtical; and not to intermeddle with civil affairs, touching the com- 
monwealth, unleſs by humble petition in caſes extraordinary *. 


When the Epiſcopal church ſubſiſted with us, the king, by his 
proclamation, did appoint the time and place of their national ſynods 
or aſſemblies meeting; nor could they treat of any thing but what 
was authoriſed under his royal hand; and their canons, acts and or- 


dinances, behoved to be confirmed by his majeſty *. This limitati- 


on was a reaſonable precaution in the government, againſt abuſes un- 
der colour of eccleſiaſtical ordinances ; for, ſince there was no ap- 
peal againſt their deciſions, it was juſt, that, before they took effect, 
they ſhould be ratified by the king. 


IT may therefore be queſtioned, how, at preſent, we are ſafe a- 
gainſt ſuch abuſes by our general aſſemblies ; as perhaps they may 
uſurp a juriſdiction that does not belong to them, againſt which 
there does not lye an appeal? The anſwer is, That no execution can 
follow on the decrees of the eccleſiaſtical courts, other than church- 
cenſure for diſobedience ; and, if they ſhould preſume to intermeddle 
in civil matters without their ſphere, (as it is not to be imagined 
they will) I do not ſee but redreſs will be competent, by ſuſpenſion 
or reduction, before the court of ſeſſion; or a prohibition might be 


granted, in way of advocation, inhibiting them to proceed in ſuch 
matters. 


IT is a rule in ſettlements of churches, That an appeal does not 
ſtop the previous ſteps in order to it, to prevent unneceſſary delays 
in ſupplying the vacancies, but it bars the actual ſettlement © ; be- 
cauſe, if a Licentiate or Probationer were ordained miniſter, and there- 
on ſettled Parſon of a pariſh, on that ſettlement's being reverſed 
by the ſuperior court, he behoved to loſe the benefice ; but, at the 
ſame time, his holy orders would remain with him, and he would 
perhaps have no means to ſupport it, to the ſcandal of the church. 
For this reaſon the canon law wiſely ordained, That none ſhould be 
created a prieſt without a benefice ; and that otherwiſe the biſhop 
who conferred the orders muſt ſupport him, till he be provided with 
a living, if he has not wherewith to maintain himſelf “. 


By the canon law appeals ſtay'd judicial proceedings before the in- 
ferior judges; but, as proviſions to benefices were made by the ex- 
a of the biſhop, without perhaps the knowledge of the 
Patron, or others intereſted in the benefice, there was no opportunity 
to appeal, before the benefice was conferred; and therefore liberty 
was allowed to the party aggrieved to appeal within 10 days after 
he was appriſed of it *. After which example, appeal, by our form 
of proceeding, muſt be made within 10 days of the judgment given. 
And tho' an appeal, in other judicial matters with us, ſtays proce- 
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dure before the inferior eccleſiaſtical court, till it is diſcuſſed; yet, of 
old, it did not ſtop the ſettlement of a miniſter, and there was only 
place to have him removed afterwards upon an appeal; but this, for 
expediency, was varied, as juſt related. | 


Tux term or continuance of the aſſembly's ſitting is not aſcer- 
tained, but depends much'on the pleaſure of the king's commiſſioner, 
who is preſent at all the meetings ; but generally it does not exceed 
14 days. And becauſe, in that ſhort time, they cannot overtake all 
the buſineſs that comes before them, and that it is expedient to have 
a conſtant court to advert to the intereſts of the church, in the inter- 
vals of the aſſemblies, they appoint a Commiſſion, conſiſting ordinari- 
ly of their own members ; tho' they are not limited to them, but 


may chooſe other miniſters and elders of the church for that pur- 


pole. 


Tur province of the commiſſion is to take care of the intereſt of 
the church upon emergencies, and to decide in the particular cauſes 
remitted to them, by their inſtructions, till next aſſembly ; and they 
have four ſtated diets for that purpoſe, and may meet oftner, if oc- 
caſions require. Their judgments and decrees, within their powers, 
are of equal force with the afſembly's, and are not ſubject to review. 


THE procedure before the aſſembly or commiſſion, and ſubordi- 
nate courts, is regulated by the acts of aſſembly, and principles of 
reaſon and juſtice. At the ſame time, I muſt obſerve, That their 
method of proceeding is in the main founded in the canon law, as 
in part appears from the above obſervations, and could be further 
ſhown, were it not matter of curioſity, rather than uſeful. The de- 
ciſions of that law, in caſes that have no relation to the papal uſur- 
pations, are for moſt part founded in reaſon. And therefore its autho- 
rity, in ſome caſes, is owned in ſtatutes ſince the reformation *; and 
ſuch uſages as obtained before the reformation, and had no depen- 
dence upon it, were {till continued with us, in matters of eccleſiaſti- 
cal cognizance. But to return, 


THAT the affairs of the church be duly taken care of before the 
civil courts, ſo far as concerns their temporal intereſts, a Procura- 
tor for the church is appointed by the general aſſembly, viz. an ad- 
vocate of ſufficient abilities for that important truſt ; and to his of- 
fice, that of the clerkſhip to the aſſembly was frequently adjoined ; 
but the offices being diſtinct, they may be committed to different 
perſons, which is the cafe at preſent. This office of procurator for 
the church appears to be an honourable charge, of antient inſtitution, 
and to have taken place upon the reformation of religion : for, in a 
ſtatute ſoon after that period, he is named as then an eſtabliſhed 
officer, and conjoined with his majeſty's advocate in the matters there- 
in committed to them. 


Obſervati ons on the Law of England, in relation to the Premiſes. 


THE eccleſiaſtical juriſdiction is juſtly ſaid to be derived from the 
king ; and therefore the king is declared Head of the church ; and 
. LEED when 
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when ſuch juriſdiction is exceeded, it is ſubject to the king's tempo- 
ral courts. The eccleſiaſtical judges can neither fine nor impriſon; 
for their juriſdiction being regulated by the canon law, their pro- 
ceedings are only in order to eccleſiaſtical cenſures*. 


Ir a will is proved in an eccleſiaſtical court, the executor muſt ſue 
in the temporal courts, to get in the eſtate of the deceaſed. This ju- 
riſdiction, in reſpe& to Wills, is confined to ſuch as relate to goods 
and chattels only, but is not concerned in Deviſes of lands ; but ma- 
trimonial cauſes, divorce, alimony to a wife, &c. and tithes are of 
eccleſiaſtical cognizance . | 


Tux higheſt eccleſiaſtical court is the Convocation of the clergy, 
called likewiſe a National Synod ; it is conveened by the king's writ, 
directed to the Archbiſhops of Canterbury and Vork: each of theſe 
aſſemblies conſtitutes a kind of Eccleſiaſtical Parliament. The arch- 
biſhop, and his ſuffragans, as his peers, fit together, compoſing the 
higher houſe. The dean, archdean, a procurator for the chapter, 
and two procurators for the clergy, of each dioceſe compoſe the lower- 


houſe; in which they chooſe a Prolocutor, in the nature of a ſpeaker 
of the houſe of commons e. 


THE1R juriſdiction, at preſent, is in caſes of hereſy, ſchiſm, and 
other merely ſpiritual and eccleſiaſtical matters. They cannot meddle 
with particulars relating to the laws of the land, the king's crown 
or dignity. In thoſe particulars in which they have juriſdiction, they 
are to proceed Secundum legem divinam, et canones ſanctæ eccleſia, ac- 


cording to the divine law and canons of the holy church. As to the 


making of new canons, they are to have the king's licence to that pur- 
poſe ; and, when made, they muſt have his royal aſſent for putting 
them in execution, with this proviſo, That ſuch canons as were made 


before the ſtatute of 25 Henry VIII. not repugnant to the king's 
prerogative, the laws, cuſtoms and ſtatutes of the realm, ſhall be 
{till uſed and executed as before the making of that act. 


By the ſtatute juſt mentioned e, it is declared, That the realm of 


England acknowledges no laws, but ſuch as have been made in it, 


or received by common conſent and eſtabliſhed cuſtom. Here we 
ſee a parliamentary declaration, That long uſe and cuſtom is ſuffici- 
ent to graft foreign laws into the Engliſh conſtitution, or to make 
them part of the common law of the land; for, tho' they do not 
oblige by the authority of thoſe who made them, yet, being gene- 
rally received, they became law by conſent of the legiſlature. And 
that the whole canon law was not received in England, appears from 
the famous caſe of legitimation of children, born before marriage of 
their parents, for which the clergy vigoroully infiſted, as being con- 
form to the canon law. But a ſolemn parliamentary declaration was 
made to the contrary *; notwithſtanding that pope Alexander III. 
had very lately before publiſhed an expreſs canon in favour of ſuch 
legitimation. Whence the inference is unavoidable, That no canon 
nor conſtitution, made by authority of the pope, did, even in times 


of popery, bind in England, till it was allowed by act of parliament. 
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To reſtrain ſpiritual courts from intermeddling with matters of a 
temporal nature, the ſtatute of Premunire was chiefly introduced. 
This writ lies, where a cauſe that belongs to the cognizance of the 
common law is ſued in the eccleſiaſtical court; and the puniſhment 
is ſevere, vig. That the offenders ſhall be put out of the king's pro- 
tection, or outlawed, and his lands and tenements, goods and = 


tels, be forfeited to the king; becauſe ſuch procedure touches the 


king's prerogative, and deprives the ſubjects of the benefit of the 


common law. 


Tux proceedings of the ſpiritual judges are for the reformation of 
the inner-man, Pro ſalute anime, by enjoining him penance; but 
the judges of the common law are to proceed to give damages for 
the wrong or injury done b. 90 


FrLony and capital crimes are not examinable in eccleſiaſtical 
courts, not even for purpoſes cognoſcible there, (as deprivation of 
clergymen, &c.)and therefore they may not originally judge in ſuch a 
crime, in order to prove a man criminous. But when he is ſo proved, 


216 Rich. II. 
2 5. 


d Coke 4. 
rep. 29. 


by conviction, in the proper court, they may build a ſentence of De- 


privation upon ſuch conviction; for thereby they do not impeach, 
but rather affirm the verdict in the temporal court :. 


An oath of Purgation was cuſtomary in England, viz. That when 
any perſon lay under a common ſuſpicion, or public fame of incon- 
tinency, or other vice, deemed ſpiritual, he might be ſummoned 


before a ſpiritual judge, and charged with ſuch crime; and, if he 


confeſſed it, a certain Penance was impoſed upon him; but, if he 
denied it, the judge enjoined him Purgation by his own oath, and 


the oath of five or fix perſons of good fame, That they believed what 


10. Adviſ- 
able, that the 
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gation were 
entirely abo- 
liſhed out of 
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ſtical courts 
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tofore notwithſtanding. 


he ſwore was true l. If the perſon purged himſelf, as above, he was 
diſmiſſed, and reſtored to his good name; but, if he refuſed to take 
the oath, he was holden for a perſon convict ; and, if he did not ap- 
pear at all, he was proceeded againſt as Contumacious. This vexa- 


| eGibſ. vol. 2. 


p. 1062, &, 


Gibſ. p. 188. 


tious method of procedure againſt perſons upon common fame, 


which is as often falſe as true, was juſtly aboliſhed by ſtatute ; 
which declares It not lawful for any eccleſiaſtical judge to tender or 
adminiſter the oath, uſually called the Oath ex icio, or any other 
oath, whereby a perſon may be compelled to confeſs a crime, or ac- 
cuſe himſelf ; or to purge himſelf of any criminal matter, whereby 
he may be.liable to corporal, or other puniſhment, any cuſtom here- 


IT were to be wiſhed, that the oath of purgation, ſometimes prac- 
tiſed before our eccleſiaſtical courts in Scotland, almoſt in the ver 
ſame manner, and to the like effect as, of old, in England, were 
entirely aboliſhed; and indeed it is more tenderly uſed than formerly. 
Such canonical purgation, when the party complies, frequently oc- 
caſions a ſuſpicion of perjury to be raiſed againſt him, inſtead of clear- 
ing him from imputation of the crime, wherewith he was charged 
upon common fame; and, notwithſtanding one does not ſubmit to 
ſuch meaſure, it would ſeem unreaſonable to infli& any puniſhment 
upon him, for a crime of which there is no proof, 
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IT was, ikewiſe cuſtomary of old in England, to pay money for 


' penance impoſed by eccleſiaſtical courts, in way of cenſure or diſci- 


pline. The laws of the church contained divers rules concerning 
Redemption or Commutation of penance ; but the learned author of 
the new eccleſiaſtical Code owns, that none of theſe regulations are in 
force*. However, he lays it down as a rule, That commutation of pe- 


nance for money, or the redeeming it, may be allowed on extraor- 


dinary occaſions, either where the party is of ſuch temper as to be 
more concerned for the loſs of his money than corporal penance, or 
is a man of quality or reputation. It were good, in my apprehenſi- 
on, that ſuch cuſtom were introduced with us, it might probably be 
a more effectual reſtraint upon lewdneſs and immoralities than the 
penance or church-cenſure commonly impoſed. 


Tur conſequences of eccleſiaſtical judgments againſt delinquents, 
tho' originally intended for the reformation of manners, were horrid 
and terrible, eſpecially in the caſe of hereſy, where a writ De he- 
retico kr iſſued out of the king's courts, to commit an here- 
tic, convicted before the ſpiritual court, to the flames; and which 
continued in force a good time after the reformation ; and there are 
inſtances of perſons burned for hereſy in the reign of king James I.“ 
This writ, with its direful conſequences, and all puniſhments by 
death, in purſuance of any eccleſiaſtical cenſures, are aboliſhed by 
ſtatute . But the juriſdiction of archbiſhops and biſhops, and other 
judges of eccleſiaſtical courts, in caſes of atheiſm, blaſphemy, here- 
ſy, ſchiſm, and other damnable doctrines and opinions, to punith 
the ſame by excommunication, and other eccleſiaſtical cenſures, is 
reſerved, as before the act. | 


ExcoMMUNICATION has ſtill, in England, the effect of diſablin 
one from ſuing, and likewiſe from bearing teſtimony ; nor ſhall he 
have a Chriſtian burial. By the writ De excommunicato capiendo, the 
party is to lie in priſon when apprehended, purſuant to the ſeveral 
proceſſes for that purpoſe, till he ſatisfies the ſentence of the ſpiritu- 
al court, or finds ſurety to do it l. A popiſh recuſant is reputed, to 


all intents and purpoſes, as a perſon convict and excommunicated in 
the eccleſiaſtical court . | 


Wurkrvrk the ſpiritual court hath juriſdiction, and the party 


does not appear to their citation; or, after ſentence, being admoniſh- 


S Bac, new 
abr. (excom- 
munication) 
3 I 5 „ 


Vor. II. 7 M 


ed, refuſes to obey it, he may be excommunicated. By ſeveral acts 
of parliament, offenders of certain kinds are made to incur excom- 
munication, J½ſ% facto, as for laying violent hands on any perſon in 
the church or church-yard, &c. * But there muſt be a precedent 


* conviction at law ; for it is implied in any penal law, That none ſhall 


incur the penalty till he be found guilty, and the excommunication 


muſt appear judicially ; for otherwiſe there could be no abſolution 
from it s. 


By the law of England, a layman, in any ſuit againſt him before 
eccleſiaſtical courts, whereby he is to forfeit a penalty, by ſtatute or 
otherwiſe, is not bound to anſwer upon his oath, in matters con- 
cerning 


It. Commu ; 
tation of pe- 
nance for 4 
ſum of mo- 
ney accuſ- 
tomed ſome- 
times; is this 
allowable or 
conducive to 
the end of 
eccleſiaſtical 
diſcipline. 


12. The cots 
ſequences of 


judgments of 


eccl ſiaſtical 
courts, a- 
gainſt delin- 
quents, ter- 
rible of old, 
eſpecially in 
the caſe of 
hereſy, 
whereupon 
followed the 
writ De ha» 
retico com- 
burendo : 
this now abo « 
liſhed. 


13. The con- 
ſequents of 
excommuni- 
cation. A 
popiſh recu- 


ſant convict, 


holden as 
excommuni- 
cated. 


I 4. This cen- 
ſure is impoſ- 
ed for con- 
tempt, in 
not appear- 
ing upon a 
citation, or 
not obeying 
the ſentence; 
the caſe 
where it is 
ſaid, in a ſta- 
tute, to be 
incurred ipſo 
facto. 

15. How far 
one bound to 
anſwer before 
eccleſiaſtical 


courts upon 
oath. 


* 
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1. An action 
at law, its 
various 
names; it 
properly de- 
notes a de- 


pending ſuit. 


wiſe ſome- 
times under- 


Rood of the 


right itſelf, 
or ground 
of action; in 
this general 
Tenle it is 
taken in the 
emperor's 
definition; 
it does not 
properly 
comprehend 
criminal pro- 
ſecutions. 


3. A judge, 

purſuer, and 
defender ne- 
ceſſary in ac- 
tions. 
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cerning his faith; becauſe there is a ſtatute by which he may be 
puniſhed, if he publiſh falſe doctrine “. Fl 


T I T. XXIII. HO 
Actions at Law in general, eſpecially before the Court of Seffion. 


AVING thus diſcourſed upon the juriſdiction of courts, I 
proceed to Actions at Law, which are the ſubje& matter of 

courts of judicature, and wherein juriſdiction is exerciſed, by admi- 
niſtring juſtice between man and man. If people were allowed to 
make repriſals at their own hand, when injuries are done them, it 
would introduce all the inconveniencies that the ſtate of nature was 
ſubject to, and which civil government was intended to prevent. 
Hence therefore men are obliged to ſubmit to the public their claims 
againſt one another, and to have recourſe to the law, and courts of 


Juſtice for deciſion of them, and this application is the Bringing of an 
action. For an action at law is © The proſecution of one's right before 


« a court of juſtice, in order to judgment thereon.” It is otherwiſe 
termed a Cauſe, Proceſs, Purſuit, Suit, or Pley ; theſe being all words 
of the ſame importance, and denote a depending action for the moſt 


part. 


IT is however, ſometimes taken for the Right itſelf, or ground of 
action: thus it is underſtood in the ſtatutes concerning the preſcripti- 
on or limitation of actions, That they ſhall be proſecuted within a cer- 
tain limited time, or otherwiſe the right is preſcribed or cut off. Ac- 
cordingly thoſe ſtatutes, in the caſe of preſcription, mention not on- 
ly actions already intented, but likewiſe Actions competent to be 
« intented *.” An action therefore is either that which is actually 
brought, or the right to proſecute ſuch action, 7. e. the ground or 
cauſe of it. In this general ſenſe the Emperor defines an action, Jus 
perſeguendi in judicio quod nobis debetur *, A right of proſecuting in 
judgment for what is due to us. The word Debetur, one's due, muſt 
be here underſtood in a large acceptation, ſo as to comprehend not 
only perſonal actions, but likewiſe thoſe arifing from real rights, as 
that of property and the like, whereby we purſue for the poſſeſſion 
thereof, the reſtoring of which is due to us. It extends alſo to the 
claim of damages, or penalties due to the party aggrieved by wrong e; 
but not to the proſecution of crimes at the ſuit of the public, as ap- 

ears from the import of the definition, and the various diviſions of 
actions, ſubjoined by the Emperor. In both ſenſes actions fall under 
my deſign. I ſhall here conſider, in general, Actions at law, and there- 
after the ſeveral diſtinctions of them, and the particular actions relat- 
ing to our different rights, and afterwards view them as actually in- 
tented ; and take notice of the material ſteps of judicial procedure in 
actions before the court of ſeſſion. | 


"Taree perſons regularly are neceſſary in an action or judicial pro- 
ceeding, v2, the Purſuer and Defender that litigate the cauſe, and 
the Judge who pronounces judgment thereon. Advocates and 
proctors, are prolocutors for the parties, and repreſent them before the 
judges, and the clerks take down in writing the judicial proceedings. 

| ACTIONS 


Vin. (pro- 


hibition) p. i. 
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Across are either in the Firſt or Second Inſtance. An action in 
the Firſt Inſtance is the firſt dependence of it while it remains before 
« the ſame judge: thus, actions before inferior courts, or actions ori- 
ginally intented or brought before the court of ſeſſion, are in the firſt 
inſtance. But ſuſpenſions, or reductions of decrees, are actions in the 
Second Inſtance, which, in civil caſes, can only be before the lords 
of ſeſſion. Advocations are improperly ſaid to be actions in the ſe- 
cond inſtance ; for if, at calling the advocation, the cauſe is advocated, 
it comes to be in the ſame caſe as if it had been originally ſued be- 
fore the court to which it is adyocated; and if it is Remitted, it goes 
on in the ſame ſtate before the inferior court, which muſt obſerve 
the inſtructions given by the ſuperior, if any there be. If No Pro- 
ceſs is found by the judge in reſpect of a dilatory defence, the in- 
ſtance periſhes; but a new action may be intented for the ſame 
cauſe. Whereas, if a peremptory defence is ſuſtained, and thereon 
decree-abſolviture follows, the right itſelf, or ground of action, is 
cut off, unleſs that decree ſhall be reduced or fimply ſuſpended in 
the ſecond inſtance. A Reduction is termed an action in the ſecond 
inſtance, in an old ſtatute , without ſpecifying ſuſpenſions ; but That 
does not exclude a ſuſpenſion from being ſuch; both ſtand in place 
of Appeals or Reviews of former ſentences, 


ALL actions are either Summary or Ordinary. Summary actions 
are ſuch as proceed on a citation by ſummary warrant from the court, 
without abiding the ordinary diets of compearance. Thus, before 
the court of ſeſſion, ſummary complaints are allowed againſt mem- 
bers of the college of juſtice, in matters of abuſe or miſbehaviour in 
their office; againſt inferior judges or ſuitors before them, for con- 


tempt of the lords authority, by proceeding after their advocation or 


ſuſpenſion is intimated ; and in all innovations or violations, pendente 
lite, or during the dependence of a ſuit, to have matters reſtored to the 
ſame ſtate. Thus, likewiſe where one's right or poſſeſſion is invaded 
via facti, or by a party without lawful wacrant, and recently com- 
plained of, the lords ſummarily interpoſe their authority for putting 
things in the ſame condition, as the Roman Pretor did in the like 
caſes by his Interdicts. Suſpenſions may be termed Summary Acti- 
ons, as likewiſe Advocations; becauſe they are brought in without the 
preliminaries of ordinary actions, and are ſummarily diſcuſt, of both 
which I ſhall afterwards ſpeak at large. Summary decrees of regiſ- 
tration are not properly Actions, as there is no real judicial procedure, 
by citation of the parties in order thereto, and thoſe fall to be con- 
ſidered in diſcourſing upon decrees hereafter. 


OrDiNnary Actions are © thoſe which proceed upon citation of the 
ic defender in the ordinary courſe.” The warrant of this citation be- 
fore the court of ſeſſion, is a Summons in the king's name, under his 
majeſty's fignet, ſubſcribed by one of the clerks to the ſignet. By it 
meſſengers at arms, as Sheriffs in that part, i. e. in place of the or- 
dinary ſheriffs, are commanded To ſummon, warn and charge the 
defender to compear, or appear before the court, (by himſelf or his 
advocate) at certain diets therein mentioned, with continuation of 


days, to anſwer at the inſtance of the purſuer in the matter libelled 
in the ſummons. 


Su M- 


4. Actions ate 
either in the 
firſt or ſecond 
inſtance; ad- 
vocations 

not properly 
actions in the 
ſecond in- 


: {tance ; ſuſ- 


penſions and 
reductions 
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an Inſtance, 
what, 


5. They are 
either ſum- 
mary or or- 
dinary acti- 
ons; com- 


plaints, ſum- 


mary acti- 
ons; ſuſpen- 


ſions and ad- 


vocations 


may be deem- 
ed ſuch. 


6. Ordinary 
actions be- 
fore the lords 
of ſeſſion; 
their warrant 
a ſummons 
under the 
ſignet. 


the rolls, or 


7. summonſ- SUMMONSES are either privileged, v/z. upon fewer than the ordina-, * 


es either pri- 
vileged or 
not privi- 


leged. 
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ry days of compearance, which are 21 for the firſt, and fix for the ſe- 
cond diet ; and 60 and 15 days for firſt and ſecond diets, as to thoſe 


out of the kingdom, as I have ſet forth elſewhere . Thoſe pri- 


vileged ones require a bill to the court of ſeſſion, praying war- 
rant for raiſing the ſame, which paſſes of courſe before the lord ordi- 
nary on the bills : and becauſe a great abuſe was committed, by the 
writers to the ſignet preſenting ſuch bills for divers ſummonſes that 
were not intitled to any privilege, the lords declared to what ſummonſ- 


es ſuch privilege belonged, and the extent of it. The indulgence of 


fewer days of compearance, in ſome caſes, may have been given, ei- 


ther becauſe of the neceſſity of a preſent remedy, or in reſpect the 


8. Summonſ- 
es, and horn- 
ings againſt 
people in 


Orkney aad 


Zetland, muſt 
be ſerved on 
40 days. 


9. Certain ac- 
tions privi- 
leged in re- 
ſpect of their 
not abiding 
the courſe of 


their being 
admitted by 


ſummary 


complaint. 


10. The cer- 
tification im- 
plied in all 
ſummonſes 
is, that, in 
caſe of the 
de fender's 
abſenee, the 
lords will 
proceed as if 
he did com- 
pear; and 
where the 
matter is to 
be referred to 
his oath, that 
in ſuch caſe 


he ſhall be 


matter had been in the main formerly canvaſſed, or that, being a 
matter of eaſy diſcuſſion, it required no long time for anſwering. The 
rivileged ſummonſes are all on ſix days warning, (and they are ſpe- 
cified in the act) except recent ſpuilie, ejections, intruſions, and ſuc- 
ceeding in the vice, which are upon 15 days“. | 


By ſpecial ſtatute, All ſummonſes againſt the inhabitants of Ork- 
ney and Zetland, before the court of ſeſſion or juſticiary, and letters 
of horning or lawborows upon their decrees, or by their warrant, 
muſt be executed upon 40 days, by reaſon of their great diſtance 


from the city of Edinburgh, the ordinary feat of thoſe courts, with- 


out prejudice to diligence on writings regiſtred, when the party con- 
ſents that execution ſhould pats on fewer days ©. 


Sox actions are privileged in reſpect of their not abiding the courſe 
of the rolls; but are ſummarily called before the next week's ordi- 
nary, as all adjudications after the firſt, In order to their being with- 
in year and day of it. Summonſes of ranking and ſale, That the eſtate 
may be ſpeedily fold, and the price diſtributed among the creditors ; 


wakenings and transferences, That the original ſuit may proceed with- 


out loſs of time; and the king's cauſes, On account of his royal prero- 
gative. All thoſe, as likewiſe ſummary complaints, and incident ap- 
plications to the lords, as ſequeſtration of a bankrupt eſtate, the vin- 
dicating the authority of the lords, and puniſhing abuſes committed 
in the ſeſſion-houſe, or upon parties in ſuit, their lawiers and agents 
may be deemed actions Extraordinary, and are treated of by the lord 
Stair as ſuch®. | 7 | | 


Tux implied Certification, and which, according to the ſtile, ought 


to be expreſt, is, That if the defender appear not, the lords will pro- 


ceed in the cauſe, and decree him in the terms libelled. Upon ſuch 
decree in abſence, all execution will follow, as if it had been upon 
appearance, unleſs it is ſuſpended, and thereby anew ſubjected to the 
review of the court; but, before he is reponed, he muſt refund the 
purſuer his expences, if the decree was regularly obtained. If the 
matter is to be referred to the defender's oath, the certification is, 
That, in caſe of his abſence, he ſhall be Holden as confeſt thereon; 


and if he die without being reponed to his oath, after decree is given 


holding him as confeſt on the libel, the decree will be effectual, as if he 
had owned the ſame upon oath. But in this caſe the defender muſt 
be Perſonally apprehended, to which an Edictal citation of perſons 

: | out 


Sup. tit. 6. 
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* out of the kingdom is equivalent, Other ſummonſes have their par- 


ticular certifications, the moſt important of which is in ſummonſes 
of reduction and improbation, That, in caſe the writings called for are 
not produced, they ſhall be holden as falſe and forged; againſt which, 
tho' in ablence, it is difficult to be reponed, unleſs it is recently chal- 
lenged, and the writings produced. | 


As all ſummonſes muſt be executed, or ſerved againſt the party; 
and even tho' the defender be minor, or an infant, he. muſt {till be 
cited; but becauſe he has not Perſonam ſtandi. in judicio, or cannot 
ſtand in judgment by himſelf, therefore his tutors and curators muſt 
be cited in general, at the market-croſs of the head-burgh of the 
ſhire where the minor reſides; and, tho he have no tutors or curators, 
yet ſuch citation is good. And, if appearance is made for the minor, 
the judge, at the deſire of any of his friends, or of the other party, 
will name ſome as tutors or curators ed litem, to authoriſe him in 
ſuch ſuit, who makes oath to be faithful in that proceſs without o- 
ther ſolemnity. I have ſpoken at large of executions, in diſcourſing 


upon meſſengers, whoſe province it is to ſerve. them *, and ſhall add 
no further on that head. 


Wx have no ſummary execution, in order to an action at law, by 
arreſting or apprehending the perſon of the defender on a Writ, and 


obliging him to find bail to anſwer the ſuit: but, if he is a Foreigner, 


accidentally here, or is ſuſpected of flight, warrant will be granted 
by the judge to arreſt ſuch perſon, till he find caution to anſwer to 
the obtainer's claim before the competent courts, as I have full 

ſhewn elſewhere *. Nor can any private perſon. ſeize his debtor 


without a warrant, or authority from a judge competent; only com- 


mon reaſon makes it lawful, for one who finds his debtor in flight 
with his effects, to ſeize and detain him till he obtain ſuch warrant. 
This was allowed by the civil law ©, and the nature of the thing, to 
prevent fraud, mult juſtify ſuch meafure everywhere. Officers be- 
fore inferior courts are underſtood to. have an implied warrant, by 
their office, to ſummon perſons, to the court, which they were in uſe 
to do without any ſpecial warrant ; but their executions behoved to 
be in writing*. And now, by the late regulations made by the ſhe- 
riff-deputes, there muſt be a precept ſigned by the clerk of the court, 
in virtue whereof the citation muſt be given before their courts. 


A SUMMoNs cannot be executed after year and day of its date; 
and when it is executed, it muſt be called within year and day of the 
laſt diet of compearance, otherwiſe it falls: but, if it is once dul 

called by the clerk, it regularly may thereafter be wakened, and in- 
ſiſted in, any time, within 40 years*. But there is an exception of 
actions of tutory and curatory-accounts, which require ſome judicial 
ſtep to be made, whereby they are Infiſted in, otherwiſe they pre- 


| ſcribe in 10 years after the action was competent, the ſimple calling 


the ſummons not being ſufficient to bar the preſcription, in reſpect 
of the expreſs terms of the ſtatute ; and certain other actions muſt 
be wakened every five years, as I obſerved in another place 8, 
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13. A ſums 
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be executed 
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ke: The ef- 
fects of an 
executed 
ſummons, or 
of one judi- 
cially called. 
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Tn action is intented by executing the ſummons, which has di- 
vers ſignal effects. It interrupts preſcription ; it likewiſe renders the 
thing in queſtion litigious, ſo that purchaſers thereafter are in the 
ſame ſtate with their authors, whoſe oath is good againſt them who 
acquired, after the matter is litigious. And the ſummons being re- 
gularly called, it becomes a Pley, or depending ſuit ; and therefore 
no member of the college of juſtice, or of inferior courts, can pur- 
chaſe it, upon pain of deprivation *; and if one of the parties, after 
the ſummons is executed, invade the other, he loſes the cauſe, be- 


ing battery pendente lite. 


15. In a ſuit 
at the in- 
ſtance of one 
out of the 
kingdom, 
there muſt be 
a factory for 
him; to 
what is ſuch 
factor liable. 


16. All per- 
ſons may be 
urſuec; 


in actions a- 


gainſt the 
King, the of- 
ficers of ſtate 
only called. 


Ir an action is intented at the ſuit of a perſon out of the kingdom, 
there muſt be either a factory granted to purſue, or caution found 
for the defender's expences, in caſe he prevail, and coſts of ſuit be 
awarded againſt the purſuer, to which the factor he appoints is li- 
able; for, if it were other wife, people might be harraſſed by ground- 
leſs ſuits, at the inſtance of foreigners, and have no ſecurity for their 
indemnification ©. Such factor is likewiſe bound, for the ſame reaſon, 


to find caution.to anſwer the defender's claim in a Re-convention, or 


counter- action ©, 


ALL perſons may be purſued; nor do we obſerve the precaution of 
the civil law, That liberty behoved to be obtained from the Pretor, 
for conveening parents, and others to whom reſpect is due, in certain 
actions, implying fraud or infamy. All perſons, even thoſe in autho- 
rity, may be purſued, with us, without exception of the king ; but 
then the officers of ſtate are only called, they being bound to an- 


ſwer for his majeſty. 


17. The pri- 
vilege o 
members of 
parliament as 
td ſuits a- 
gainſt them, 


18. All per- 
ſons may be 


purſuers, ex- 


cept perſons 
attainted, and 
aliens-ene- 
my, perſons 


lying at the 


horn, and pa- 
piſts, in real 
actions upon 
gratuitous 
rights. 


19. Where 
the king is 
purſuer, his 
advocate a- 
lone is inſert 
as ſuch. 


THE members of parliament, during its ſitting, cannot be purſued, 
in reſpect of the privilege of parliament ; that they may not be di- 
verted from attending the ſervice of the public, and which will take 

lace, even tho' the privilege is not pleaded ; but they may wave it. 
And the houſe, of which they are members, may licenſe ſuch ſuits, 
if they ſee cauſe, as I formerly obſerved *. 


In the ſame manner all perſons may purſue, for the law ought to 
be open to all people, to make their claims effectual; ſince For every 
right there muſt be a remedy, and want of right and want of reme- 
dy are the ſame thing; and therefore none are excluded from bring- 
ing their actions, except perſons attainted, or aliens- enemy, i. e. the 
ſubjects of a ſtate at war with us. Perſons excommunicated by the 
church could not formerly purſue or defend ; but ſuch procedure, 
on excommunication, is now aboliſhed f. "Thoſe who are lying at 
the horn, cannot appear in any action till they are relaxed, which 


is eaſily obtained to capacitate them. Profeſt papiſts cannot inſiſt in 


an adjudication, or other real action, upon gratuitous deeds. 


ALL ſummonſes (as other writs) are in the king's name, to au- 
thoriſe the fame, and citation to follow thereon, the ſupreme exe- 


any action, as in Indictments for crimes, his advocate is the proſe- 
cutor for the intereſt of the king. e 
Tur 


p. 1994. 
C. 220. 


bIbid. c. 223. 


e Spotſw (at- 
torney) Feb: 
14. 1627. 
Pyramnes. 
June 1728. 
Pringle. 

1 July 25. 
1739. Horn, 
Novem. 8. 
1678. Vans. 


Sup. tit. 1. 


cutive power being lodged in him. But where his majeſty is to ſue 


ye Jan. 26. 
1636. lady 


Borthwick. 
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Tus purſuer's Title ought regularly to be complete before he raiſes 
his ſummons ; but, if the purſuer has a right to the principal ſub- 
ject, he may make up his title to collateral intereſts, cum proceſſu; as 
where a purſuer, who is both heir and executor, has made up a title 
as heir in the annualrent-right, he may do it as to the bygone annual- 
rents, by confirming the ſame after the ſuit commenced. The ſub- 
ject purſued for ought likewiſe to be due before the ſummons is raiſ- 
ed *; but, if the purſuer has right to a conditional obligation, or 
ſuch, whereof the day of payment is not come, it may be purified 
during the ſuit, and till then the procedure muſt fiſt, except in ſome 
extraordinary caſes, where there is danger by delay. Thus, one may 
adjudge for ſecurity of a debt before the term of payment ; becauſe 
the eflate may be in hazard of being carried off by the adjudgers. 


And, tho' that were not the caſe, yet it is reaſonable the creditor be 
allowed to ſecure his debt in all events. 


| In ſome caſes parties are admitted for their Intereſt, without an 
citation at all at their .own inſtance ; for, if the ſubject is already 
brought into judgment, by ſuit, in due courſe, any other that has 
intereſt therein, as well as the purſuer, may appear and produce it, 
and compete thereon, as if he had been an original party. Thus, in 
actions of mails and duties, or for rents of lands, at the ſuit of any 
perſon intereſted therein, all others who claim right to the ſubject 
may compear for their intereſt: and, in a forthcoming, all arreſters; 
or others pretending claims to the thing in diſpute, will be heard in 
the ſame manner as the purſuer. This expedient is for ſhortenin 


2 
pleas, and for preventing damage which third parties might other- 
wiſe ſuffer. | | | 


In moſt actions the Libel or Declaration ſets forth the purſuer's 
claim, premiſing the law, (called by ſome the Propoſition) and ſub- 
joining the fact (termed the Subſumption) and the Concluſion is for 
a decree againſt the defender for the claim libelled. All which is be- 
fore the Will, i. e. the king's command to meſſengers to cite the 


defender to anſwer to the libel, with certification, That otherwiſe 


he will be decreed in manner libelled ; and the days of compear- 
ance are here ſet down, or a blank ſpace left for them. But other 
ſummonſes, as Reductions, begin with the will and days of com- 
pearance, and proceed to the concluſion, viz. That the writings call- 
ed for ſhould be reduced, &c. and then the reaſons of reduction are 
ſubjoined. It is not eaſy to find the reaſon of the difference in the 
order of the ſtile aforeſaid. Sir George Mackenzie, in his Tract upon 
actions, endeavours to give it, and likewiſe makes divers obſervations 
on the ſeveral parts of the tenor of our ſummonſes, and derives them 
from ſome parallels in the civil law. But, as an enquiry of that kind 
is rather curious than uſeful in practice, I omit it: and the reader, if 


he pleaſes, may ſatisfy his curioſity from the treatiſe itſelf in print. 


Tux ſummons is a warrant under the king's fignet, and in his 
name, ſubſcribed by a writer to the ſignet, to cite the defender to 
compear ; and, in common ſummonſes, there is nothing libelled at 
all, as they come from the ſignet; all that is to be found there, is the 
king's authority for citing the party, the purſuer's name, and ſome 


{cattered 


20. Regularly 
the purſuer's 
title ought to 
be complete, 
and the ſub- 
ject purſued 
for due, be- 
fore raiſing 
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mons; this 
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therwiſe. 


21. In ſuits - 
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ſubject ad- 
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they were 
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dis allowed 
for ſhorten- 


ing proceſſes. 


— 


22. The ſtile 
of libels, 
curſorly 


mentioned; 


not eaſy to 
find the rea- 
ſon of dif- 
ference be- 
tween the 
ſtile of ordi- 
nary ſum- 
monſes, and 
that of re- 
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23. In com- 
mon ſum- 
monſes no- 
thing is libel - 


and were in 


uſe to be ſo 
executed, but 
now muſt be 
libelled be- 
fore executi- 
on. A blank 
ſummons 
can have no 
effect, till 'tis 
libelled and 
given out to 
„ 


24. All ſum- 
monſes, of 
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to be libelled 
before exe- 

cuting them, 
as is the caſe 
at · preſent. 


? 
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ſcattered words of ſtile. Moſt ſummonſes were, till of late, com- 
monly executed blank, as they came from the fignet; and thereafter, 
before calling them by the clerk, were libelled. But what is above 
obſerved, touching the effects of an executed ſummons, muſt be un- 
derſtood of ſuch as are libelled before executing, and whereof a full 
copy is given to the defender, prefixed to the meſſenger's citation, 


which muſt ſet forth, That it was ſo done. For otherwiſe the exe- 


cuting a blank ſummons could have no effect, till it was libelled, 
and given out to the defender's lawier to ſee, whereby alone the 
party could be certiorated of what is contained therein. 


I APPREHEND, that the executing ſummonſes blank, at any time, 
was irregular, and that the cuſtom crept in by abuſe, and the negli- 
gence of the conductors of law-fuits ; for it appears from old pre- 
cedents, that even executing the firſt ſummons operated an interrup- 
tion of preſcription, as I have remarked in another place *, which 
could not be, unleſs the ſame had been libelled. And as to ſum- 
monſes that required an act of continuation, (which moſt of them 
did) bearing warrant for citation to the ſecond diet of appearance, it 
is plain, that the firſt ſummons behoved to be libelled before ſuch 
act could iſſueb. And therefore, all ſummonſes thereafter, that con- 


| tained warrant for citing the party to firſt and ſecond diets of com- 
| pearance, behoved in courſe to have been libelled, as the ſummons 
on the act of continuation formerly was. 


ons, called 
Indorſations, 
as being in 
uſe to be 
wrote on the 
back of the 
ſummonſes. 


26. Actions, 


how brought 
into court. 


27. Tabulat- 


ing ſummonſ- 
es, is it of any 
effect at pre- 
ſent. 


Ar the end of the will in the ſummons, there was, by the old 
ſtile, an injunction to the meſſenger to return the ſame to the pur- 
ſuer Duly executed and indorſed. Hence, executions were juſtly 
called Indorſations, and they, with their warrant, make a depending 
action. By the preſent cuſtom, they are either wrote on the back 
of the ſummons, or on a writing apart, at the pleaſure of the meſ- 
ſenger or party. 


ALL ſummonſes, in ordinary actions, after the days of compear- 
ance are elapſed, may be called by one of the clerks in the outer- 
houſe in ſeſſion- time, in order to bring the cauſe into judgment, and 
at this calling of the ſummons the advocate for the purſuer is mark- 
ed; and, if any compearance is made for the defender, the advocate 
for him is likewiſe taken notice of, and the proceſs is given out to 
him to ſee, and he muſt return the ſame, with his defences, and 
then it is proceeded in, as the forms direct .. 


SUMMONSES, on two diets of compearance, are marked by the 
collector of the clerk's dues, as Tabulated, before they are called by 
the clerk, in manner above. This is a veſtige of the old rule, at the 
inſtitution of the college of juſtice, by which ſuch ſummonſes were 
to be inſert in a table, and called in courſe, as there ſet down, with 
ſeveral qualifications and exceptions mentioned in the ſtatute . But 
now, after the introduction of the books of enrollment, by the re- 
gulations 1672, it ſeems to be an inſignificant ceremony, kept up 
only for the ſake of the dues; but, becauſe it is an ordinary formali- 
ty, if the objection is made when the action comes to be inſiſted in, 
it behoved to be adhibited. But, if the want of tabulating is over- 
| looked, 


13.2. tit. laſt, 
955. 56. 


dp. 1672. c. 5. 


At of ſed. 
July 1.1729, 
&c, 


dP. 1537. 
c. 44, &c. 


nt. 
ff. de reg. jur. 


bSpotſw. (de 
action.) p. 4. 
in ſin. 

© Cap. 6. ext. 
de cauſ. poſ- 
ſeſſ. et pro- 
priet. 


2 L. I. d 4. 
fl. quodlegat, 
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looked, it can be no defect in the decree. I ſhall have occaſion to 


diſcourſe on the farther proceeding in ordinary actions hereafter, 
after diſcuſſing the diſtinctions of them. | 


IT is a maxim in the civil law, That divers actions touching the 
ſame thing, or ariſing from the fame fact, cannot be accumulated in 
the ſame libel or declaration, Quotiens concurrunt plures actiones ejusdem 
rei nomine, una quis experire debet *, However, one cannot ſue two 
actions in one ſummons, that are not conſiſtent, as a proving the tenor 
of the deed, and an exhibition of the ſame deed ; becauſe the ſuppo- 
ſition of its exiſtence is repugnant to its being loſt, and therefore the 
purſuer, in ſuch caſe, muſt make his election of the one, and paſs 
from the other“; but one may ſue a petitory and poſſeſſory action 
together, which, tho' prohibited by the civil law, was allowed 
by the canon e. The rule above referred to is general; but it ad- 
mitted, even in the civil law, of this exception, viz. That if it was 
uncertain which action was moſt competent, both might be laid al- 
ternately, under proteſtation, that the purſuer was only to inſiſt for 
what was truly due: wherefore there is not ſo great difference be- 
tween the modern uſage in that reſpe&, and the preſcription of the 


Civil law, as is generally imagined, 


THERE was another rule with the Romans, That where more ac- 
tions, eſpecially Penal ones, concurred, in relation to the ſame thing, 
the proſecuting 'the one did not exclude the other, Nunquam actiones, 


L. 130. fl. Prœſertim penales, de eadem re concurrentes, alia aliam conſumit * , ſo 


de reg. juris. 


f L. 1. F 26, 
27. ff. vi 
bon. rap. 


BB. 1. tit. 10. 
$4 


that after the party had ſued one of the actions, and therein recover- 
ed what was competent thereby, he might ſtill inſiſt in the other 
for the reſidue. For example, The A&# vi bonorum raptorum, was 
for threefold, including the thing taken away, or its value ; now if the 
party had inſiſted in the condictio furtiva, and recovered the thing or 


its value, he might ſtill proceed in the other action for twofold the 


value fo We have little or no uſe for this rule; for tho', by the ci- 
vil law, divers penal actions, upon delinquencies, were competent to 


the party aggrieved, yet, by our law, he regularly has only his da- 
mages, as I have ſhown elſewhere b. 


Obſervations on the Law of England, in relation to the Premiſes. 


As the warrants of all actions at law, and of executions upon de- 
crees, are called with us Letters; ſo in England they are named 
Writs, and both are in the ſtile of letters or epiſtles from the king, 
ſealed with his ſignet or ſeal, directed to ſome judge or officer of the 
law, commanding or authorifing ſomething to be done to the com- 
plainer, by the party againſt whom they are directed. 


SoME of theſe writs are Original, Brevia Originalia, and ſuch ori- 
ginal writs are the warrants of ſuits before the reſpective courts in 
Weſtminſter ; as our ſummonſes are before our ſuperior courts here. 
Other writs are Judicial, founded on judgments and judicial proceſſes ; 
ſimilar to which all our letters of horning, caption, and other let- 
ters proceeding upon decrees in order to execution are. 


Vol. II. 70 


BRTVES 
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BREVES or Writs are the foundations on which the whole law de- 
pends, as a great author, who wrote a learned treatiſe upon them, 
The antient book called the Regiſter, containing 
thoſe writs, is of great authority in the law of England *. In like 
manner the foundations of our law may be diſcovered very much 
from the ſtiles of ſummonſes, and other letters and writs in the king's 
name, founding actions, or warranting execution of decrees therein, 


"2 Rv OT 
The ſeveral Diſtintions of Actions. 


HUS, I have deſeribed the general nature of Actions at law, 
before the court of ſeſſion; but, in order to apprehend the 


import of particular actions, their ſeveral Diſtinctions muſt be advert- 
ed to, which therefore I ſhall conſider in this title; and likewiſe 
briefly take notice of ſome of the moſt important, which have not 
been already diſcourſed upon; or may not be ſufficiently underſtood, 
from the reſpective grounds of actions explained throughout this 
work. Actions by the civil law were variouſly divided, and moſt 
of thoſe diſtinctions are of uſe in our practice; and there are like- 
wiſe ſome diſtinctions of them peculiar to our own law. 


Fitz. pref. 
de nat. brev. 
b Vin. (aQi- 
ons) 547. 


SECTION I. Actions either Perpetual or Temporary, Civil or Criminal, 


Real or Perſonal. 


In the firſt place therefore, Actions are either Perpetual, that laſt 
with us 40 years, tho', by the civil law, moſt of them were cut off 
by 3o years filence*; or Temporary, that preſcribe in a ſhorter 
time d. This concerns not only actions to be Intented, or the rights 
themſelves, but likewiſe theſe already raiſed, which ſhall preſcribe, 
unleſs inſiſted in thereafter within the time limited. All actions, 
once intented, continue regularly 40 years after the laſt ſtep of the 
procedure; except the ſtatute, introducing the preſcription, provides 
otherwiſe: thus, actions for houſe-mails, merchants accounts, and 
other the like debts, tho' before intenting they preſcribe in three 
years, yet, after they are once brought into judgment, they conti- 
nue for 40 years. The reaſon why moving an action prolongs the 
claim is, becauſe Judicio quaſi contrahitur. There is a kind of inno- 
vation of the debt, by its being brought into judgment, and the pre- 


ſcription is founded on a preſumption of payment, by the party's de- 


lay to enter his claim, which is taken off by the purſuit. I have 


_ diſcourſed fully of preſcriptions of all kinds in the proper place . 


2. Actions 
are civil or 
criminal; ci- 
vil, either re- 
al or perſo- 
nal. In the 
moſt exten - 
ſive ſenſe, an 
action perſo- 
nal is what 
ariſes from a 
perſonal 


Ix the next place, actions are divided into Civil and Criminal. 
Criminal, ſuch as concern the puniſhment of crimes, and are more 
properly called Indictments, and can only be at the ſuit of the public; 
or, if the private party is proſecutor, it muſt be with concourſe of the 


Procurator-fiſcal, for the intereſt of the public, before criminal courts. 


Wherefore theſe fall not within my deſign. Civil Actions are ſuch 
as relate to civil rights, before civil courts of juſtice, in order to re- 
cover what is our own, or due to us, as damages or otherwiſe, and 
are either Real, In rem, or perſonal, In perſonam. In the civil law, all 

actions 


0 


4 Tit. cod. 
de præſc. 30 
aut 40 Annæ. 
b Tit. inſtit. 
de perpet. et 
temp. actio- 
nibus. 


0 B. 2. tit. 
laſt, 


a Inſtit. tit. 
de action. 


$ 1, 


bd Inſtit. de 
action. I 1, 
& c. 


P. tit. d 28. 


d Inſt. tit. 
de action. 


928. 


© Inſt. de ac - 
tion. \ 31. 


f Ibid, 


of whic 


Tir. XXIV. Actions Bona Fidei, Stridti Juris,65'c. 607 


actions that ariſe from a Jus in re, or a real right, were termed 
Actions in rem, as Rei vindicatio, &c. and thoſe which ariſe from an 
obligation are termed Acliones in perſonam, Perſonal Actions. Thus, 
an action for the delivery of moveables, is either a Perſonal Action, 
or a Real, as it is founded on the defender's obligation, or on the 
purſuer's right of property ; but the defender is decreed to deliver 
the thing, tho' the purſuer's claim be founded in his right of pro- 
perty in the ſame. All actions that are directed againſt the Thing, 


and have no perſonal concluſion upon the defender, may juſtly be 


eſteemed Real; as adjudications, and poindings of the ground: and all 
actions wherein the defender is to be decreed to pay, perform, or de- 
liver any thing, are perſonal; becauſe thereby the Perſon of the de- 
fender is affected in the firſt place, and his Eſtate only conſequential- 
ly. The Emperor Juſtinian begins with this diviſion, and enlarges 
much upon it, and ſubjoins various examples of both kinds b, moſt 

b have their parallels with us; ſince, in a comprehenſive 
ſenſe, adapted to the method of this treatiſe, all actions ariſing from 
perſonal rights are perſonal, and ſuch as are founded on real rights, 


actions real. They may be ſufficiently underſtood from what has 


been diſcourſed at large in the preceeding books of Rights perſonal and 
real; for undoubtedly the action muſt follow the nature of the right 


whereon it is founded, and therefore I ſhall proceed to the other diſ- 
tinctions of actions. Es 


SECTION II. Acdlions either Bone Fider, Stricti Juris, or Arbitrarie. 


ANoTHER famous diviſion of actions in the civil law is that where- 
by they are either actions Bone Fidei, Stricti Juris, or Arbitrarie ©. 
Actions Bone Fidei are founded on contracts of the ſame characte- 
riſtic. In thoſe the judge is not confined to the expreſs terms of the 
convention of parties, but may interprete the ſame, and add there- 
to, from equity, and their preſumed meaning; we have a full cata- 
logue of them ſet down by the Emperor Juſtinian l. They are con- 
tracts whence an obligation ariſes on the part of both the contracters, 
Ultro Citroque, as ſale, location, partnerſhip, &c. Actions Stricti Ju- 
ris, are thoſe that ariſe from contracts of the ſame denomination, 
and in which an obligation lies only upon one of the contracters; as 
that for the Loan of money, in which the debtor is only bound; and 


Stipulation, i. e. © A promiſe conceived in a certain form of words, 


« by way of queſtion and anſwer.” In thoſe the judge is reſtricted 
to the preciſe terms of the compact ; not but that they likewiſe muſt 
be interpreted from equity, but in reſpect he cannot ſuperadd any col- 
lateral Conſideration, as intereſt or the like. Arbitrary Actions are 
thoſe wherein the judge pronounces an interlocutory order ; and if it 
is not complied with, he ſubjects the party to a penal ſum, which in 
ſome was pretty high, as in the Actio Quod metus cauſa, he ordained the 
thing extorted to be reſtored, and, in default, awarded, againſt the 
party in contempt, quadruple the value. But, in moſt caſes, the 
penalty of not obtemperating the interlocutory order of the court, 
was at their arbitrement *, | e FO I 
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Tuls diſtinction of actions was of univerſal uſe among the old Ro- 
mans, running thro' the whole chain of them: this proceeded from 
the ſtate of their Tribunals. The Prætor, with them, in thoſe days, 
cognoſced the juſtice of the claim, on ſuppoſition that the facts were 
true, and gave his ordinance according to the nature of the contract 
in queſtion between the parties; and, if he ſuſtained the action, he 


remitted the Miniſterial part to one of the Judices Pedanei, i. e. judges 


of a lower order, always ready for that purpoſe, to take the evidence, 
and pronounce ſentence conform thereto a, preſcribing to them at 
the ſame time a Formula, adapted to the genius of the action; ſo that 


if it was upon a contract hone fidei, liberty was given to the judge to 


determine Ex bono et æquo, but which was omitted in the formula up- 
on thoſe Aricti juris*, And after judgment was given, the Frætor 


cauſed execute it by his own authority. 


IN arwouk of time, this diverſity of actions came to be of no great 


ſignificancy, even among the Romans: for in the firſt place, the 
Emperor Conſtantine the Great aboliſhed entirely theſe formulas of ac- 


tions, as enſnaring to parties by the nicety of words, or even ſyllables, 
and thereby proving an obſtacle to the courſe of juſtice, Aucupatione 
the Emperor ſpeaks ©. And thereafter that 
method of appointing miniſterial judges was laid aſide, and the Præ- 


tors were enjoined to undergo the whole judicature themſelves. I 


have already obſerved, in diſcourſing upon contracts, that the diſtinc- 
tion of them into thoſe bone fider and Aricti juris, in the ſenſe of the 
civil law, is of little uſe with us ©. And by the ſame rule, a diverſity 
in the form, and nature of actions upon them, cannot obtain ; nor 
have we almoſt any veſtige or appearance of it in our practice; and 
I have made the above obſervations, chiefly that I might not be 
thought indolent in overlooking a diviſion of actions, ſo much cele- 
brated in the civil law. 


AT the ſame time I muſt take notice, That, in our practice, there 
is ſomething ſimilar to arbitrary actions: for, in many inſtances, the 
arbitrement of the judges is requiſite to be interpoſed; as where the 
iſſue of the point depends upon the Rationality of a deed in queſtion : 
thus, the proviſions to a wife and children of a marriage, in a 
poſtnuptial contract, are to be modified at the arbitrement of the 
court of ſeſſion, before whom the caſe is brought, in a queſti- 
on with prior creditors, where a Bankruptcy of the party who makes 
them occurs. The arbitrement of the court is likewiſe neceſſary, in 
queſtions touching the Diligence incumbent upon parties, in execut- 
ing the contracts or obligations they come under. In all theſe, and 
the like caſes, the only rule is that which is preſcribed in the caſe of 
arbitrary actions: In his actionibus permittitur judici ex bono et æquo, 
(fays the Emperor) ſecundum cujusque ret de qua aftum eft naturam 
efiimare , viz. That the judge conſider the circumſtances of every 
particular caſe, and determine the ſame according to oy: 


eren I. A#ions either Recuperatory or Penal. 


AGAIN, Actions are either Recuperatory, for obtaining what is 


truly ours, or owing to us, or real damage and intereſt due to us, 
called, 


L. 4. C.-0e 
pe dan. judic. 
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2. de invent. 
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de formalis, 


fol. 
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de action. 


a 916. 17. 
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ombus- 
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17.11. Lew- 
ars. 
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FI. ff. de reg. 


juris. 
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de condict. 
furt. 
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juris. 


Jan. 22. 
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contra Mac- 


Lauchlan. 


relieve him of the penal part, which, tis 
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called Ret perſerutvri in the civil law; or they are Penal, where 


ſomething more is allowed, termed Pznales in that law, which 
Frequently very much exceed the true values and real profits. The 
rule with us is, That unlefs litiſconteſtation was made with the offen- 
der in thoſe penal actions, the heir can only be liable for the true in- 


tereſt of the purſuer, but not in what is penal, as violent profits, or 
the like b; becauſe the deceaſed might have had defences ſufficient to 
preſumed, may not be 
known to the heir. And That is the true reaſon, that after litiſcon- 
teſtation, in which all the defences are preſumed to have been pro- 
poned, the heir is ſimply liable to the penalty, if he ſuccumb in them. 


IT is very true, the general rule laid down in the civil law is, That 
no penal actions can lie againſt the heir, except ſo far as the heir pro- 
fited In quantum ad cum ex-ea re pervenit, where litifconteſtation was 
not made with the offendere. Only in the caſe of Theft, tho the pe- 
nal action of theft was not competent againſt the heir, unleſs it was 
litiſconteſted with the offender himſelf, yet action for the thing ſtolen, 
or its value, (called Condictio furtiva) was good apainft the heir; 
whether the thing came to his pofſeſhon, or whether an action was 


brought againſt the deceaſed or not“. But the ſubtilty of the Ro- 


man law, in making a diſtinction between the cafe of theft, and o- 
ther offences, whence damage ariſes to the party aggrieved, is juftly 
laid aſide by the modern laws of moſt nations*; and particularly 
with us. And indeed, by the ſame reaſon, that action is granted 
upon a contract for damages againft the heir, where the party can- 
not, or will not make good his obligation, it ought to lie for da- 
mages on a delinquency; for it is alike to the ſufferer, whether the 
damages occur thro' the contract or crime of the anceſtor, and whe- 
ther the party, or his heir, has thereby profited or not. Indeed, by 
litiſconteftation with the offender, the party leſed gains the fall pe- 
nalty, in a queſtion with the heir, even by the civil law f; but there 
is no reaſon, that on the offender's death, before he could perhaps 
be conveened, the party ſhould not only loſe the penalty due to him, 
but likewiſe his real damages. And accordingly the court of ſeſſion 
ſuſtained action againſt the heir, to the extent of the ſum forcibl 

carried off by the deceaſed, and expences of ſuit; tho' the deceaſed 
was only one of many accomplices, and immediately delivered over 
the money, violently taken, to another, for whoſe behoof they were 
acting s; for all concerned in a delinquency are liable, jointly and ſe- 
verally, to indemnify the perſon aggrieved ; nor is it material, whe- 


ther the offender kept the ſpoil to himſelf, threw it away, or gave 


the fame to another. | 
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fore, on which account it was deemed penal, and did not paſs a- *D. $ 17. 
gainſt the heirs of the offender *, In the firſt kind, we follow the _ 
rule in the civil law, That they do not lie againſt heirs, unleſs they bsect. 9. inſt. 
were ſued againſt the deceaſed, and litiſconteſtation made thereon ; de l. Aquil., 
but, in the ſecond, we have varied from the general preſcription of 
that law, and extended its dictate, in the ſpecial caſe of theft, to da- 
mage accruing by any crime. Thus, we have received the canon 
law, in that reſpect, by which action was given againſt the heir of 
the offender, far the real damage in all crimes ©. Thus, in the caſe of ecap. p. ext. 
Spuilies, action is good againſt the heir of the ſpoliator for the thing, de rapt. 
or its value, and in ejections for the true rent, without violent pro- 
fits, or other peculiarities of thoſe actions; which are only competent, 
if litiſconteſtation was made with the offender himſelf. 
SECTION IV. Actions either Private or Popular. 
10. Aftions A pivISIO of actions, not to be omitted, is into thoſe, whereby 
—— | the party intereſted only can ſue; and thoſe in which any perſon 
party inte» Whatever, capable of ſuing, may proſecute the party, which laſt are 
reſted; orpo- called Popular Actions. Divers of theſe popular actions took place 
— „ with the Romans“; and ſome likewiſe obtain with us, as the proſe- Tit. ff. de 
any perſon Cution of Invaders of miniſters, and that againſt Uſurers, where the P. 4. 
2 hall parties intereſted do not ſue, and that againſt Deſtroyers of the game, 
; &Sc.* The rule, in this caſe, by the civil law, which, I conceive, p. 1585. 
likewiſe obtains with us, is, That after litiſconteſtation, the purſuer <c- 27. 
is underſtood creditor in the action, and it paſſes to his heirs, but not " <5 
before f. If an act of parliament gives a penalty, and creates a For- p. 1707. 
feiture, to be recovered by action or information, at the ſuit of him © - & 8 
who ſhall proſecute the ſame, as well in the king's name, as in his 2. 
own, Tam pro domino rege quam pro ſeipſo, it is a popular action; and, *L.7. Suff. 
in ſuch caſe, the fine is generally divided in the ſtatute, by certain age 141. 
proportions between the king and the proſecutor. | f ee e 
| ign. 
11. What if FARTHER, if a ſtatute prohibits, or commands a thing, the doing, 
Oy Fey or omiſſion whereof, is both an immediate damage to a private perſon, 
of the party and alſo highly concerns the good of the public, the party aggrieved 
intereſted. may (and ſome ſay ought) bring his action, Tam pro domino rege 
quam pro ſeipſo; eſpecially, if the king be intitled to a fine *. | =O 
12. How fr AN informer in a popular action ſhall in no caſe whatever have his 
an informer coſts, unleſs they be expreſsly given him by the ſtatute. But in 
e e caſes where the party is allowed his damages, he has his coſts like- 
led to coſts; wiſe; for otherwiſe it would be in vain for him to ſue, ſince it may 
he ou da. happen that the coſts would exceed the damages. And, for this rea- 
Rigs, he ſon, wherever a ſtatute gives a certain penalty to the party aggrieved, 
gets his colts. he is intitled to his coſts b. But a mere informer can claim no more W Ibid. p. 42. 
than the ſtatute expreſsly gives him. 95 
13. What if By the ſtatute of queen Elizabeth i, If any informer or plaintiff, 118 Eli. e. 1. 
de nes in a popular action, ſhall compound or agree with any perſon that _ perper. 
3 with ſhall offend, or ſhall be ſuppoſed to offend againſt any penal ſtatute, — 
the defend- 


for any ſuch offence, before anſwer made to the ſuit, or even after 
anſwer, but without conſent of the court in which ſuch ſuits ſhall 


be 


ant,or delays 
inſilting in 


*B, 2. tit. laſt, 
obſerv. & 22. 
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be depending, he is liable to be ſet on the pillory, and to fine and 
impriſonment, and forfeits 10 J. and is diſabled to ſue any popular 
action upon any penal ſtatute thereafter. And farther, by the ſame 
ſtatute, If any informer or plaintiff, in ſuch action, ſhall willingly 


delay his ſuit, or be nonſuited, or ſhall have the matter paſſed againſt 


him by verdict or judgment of law, he ſhall pay to the defendant his 


coſts, charges and damages, to be aſſeſſed by the court. 


Tur ſtatute aforeſaid expreſsly extends to all penalties and forfei- 
tures that ſhall be impoſed by any ſtatute, in time coming; and pro- 
vides, That if there 1s no time therein limited, within which the 
action ſhall be brought for the ſame, it ſhall expire within one year, 
ſo far as concerns the private party or proſecutor ; and within two 
years after the cauſe of action, as to the intereſt of the crown, ſo 
that thereafter no action ſhall lie for ſuch penalties, or forfeitures. 

TH1s ſtatute of queen Eliſabeth, as it relates to all future penal- 
ties or forfeitures, to which no limitation of time, as to ſuing 2 the 


ſame, is aſſigned in the acts impoſing them, ſo it muſt regulate all 
actions competent to be brought before the court of ſeſſion, or other 
courts in Scotland, for ſuch penalties or forfeitures. And therefore, I 


have been the fuller in ſetting forth the ſaid ſtatute, and the nature 
of popular actions for penalties and forfeitures, introduced by Bri- 


the ſuit, or 
is nonſuited. 


* 


14. What if 
the ſtatute 
does not 
mention the 
time, aſter 
which the 
action for the 
penalty ſhall 
expire; how 


4s the action 
limited. 


15. The ſame 
limitation 
takes place 
with us, as to 
actions com- 
_-_ upon 


uch ſtatutes. | 


tith ſtatutes, extending to Scotland, ſince the caſe muſt be -determin- 


ed by the ſame rules as in England. I had occaſion to treat a little 
upon popular actions in another place *. 1 55 


SECTION V. AZions in the firſt or ſecond Inflance; Ordinary or 
Extraordinary. =» | 


In the foregoing title, I touched upon the diſtinction of actions 
into thoſe in the Firſt Inſtance, and thoſe in the Second, which muſt 
be here farther conſidered. Actions are called, in the Firſt Inſtance, 
as I apprehend, becauſe the matter in them is then firſt laid before 


the court, at the inſtance of the purſuer. And therefore, in this ge- 


neral ſenſe, they comprehend not only actions in the common form, 


proceeding upon citation of the party, but likewiſe Complaints to the 
court, and Suſpenſions of ſummary decrees of regiſtration, for all 


theſe are brought before the court for the firſt time; but commonl 
they are underſtood only of Original actions, but not of ſuſpenſions of 


any kind. Thoſe in the ſecond inſtance, are ſuch as have been before 


a court formerly, and received their determination, and-are brought 
into judgment again, in order to a review of the proceedings. This 
is the caſe of Suſpenſions of decrees, given upon citation of the par- 
ties, and Reductions of ſuch decrees; for in that manner the caſe is a- 
new ſubjected to the cognizance of the court. Such actions are only 
competent before the court of ſeſſion, or other ſuperior court. 


ONE is ſaid to be abſolved from the Inſtance, when there is ſome 
defect or informality in the proceeding, which may be amended in 
a freſh ſuit, viz. where a dilatory defence, ſetting aſide the ſum- 


mons, is ſuſtained; which is not an abſolvitor from the action, 1. e. 


the ground of action, but only a deliverance from that ſummons; 
and 


16. Adtions 
in the firſt 
or ſecond 


inſtance. 


17. An ab- 
ſolvitor from 
the inſtance, 


18. Some al- 


legations not 

competent in 

the ſecond 

inſtance, 

which jg 
roponable 

0 Links firſt, 


19. Actions, 
ordinary or 
extraordina- 
ry. 


20. Ordinary 


actionsdivid- 
ed into decla- 
ratory, peti- 
tory, poſleſ- 
ſory, and ac- 
ceſſory acti - 
ons; the 
moſt remark- 
able of ſuch, 
the ſubject of 
the four fol- 
lowing ſec- 
tions, with 
an exception 
of ſome to be 
treated on 
elſewhere. 


21. Declara- 
tory actions 


of two kinds; 
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and therefore no decree is given, but only No proceſs found; and the 


inſtance 1s ſaid to Periſh, 1. e. the ſummons is caſt. 


. ALLEGATIONS or defences are ſometimes competent againſt ac- 
tions, in the firft inſtance, which are not good in the ſecond. Thus, 
after decrees in foro, what was Competent and Omitted, or Propon- 
ed and Repelled in the firſt inſtance, is not generally receivable in the 


ſecond, by way of ſuſpenſion or reduction. And Compenſation, 


which might have been proponed before the decree, will not be ad- 
mitted after decree has enſued. All which is introduced for the diſ- 
patch of juſtice, and to abridge unneceſſary litigations. 


A GENERAL diviſion of actions, moſt frequent with us, is that 
they are either Ordinary or Extraordinary. The firft are theſe which 
proceed in the common courſe, by citation of the parties, whether 


on a privileged or other ſummons. Extraordinary, are ſuch as are 


brought into court in a different manner, and not in the ordinary 
courſe of proceeding, viz. by way of Complaint or Suſpenſion. As 
to complaints, the order in them may be underſtood, from what has 


been ſaid of the ſame in the preceeding title, and in diſcourſing up- 
on the court of ſeſſion; and as to ſuſpenſions, they ſhall be conſider- 


ed hereafter *. 


ORDINARY actions are either declaratory, petitory, poſſeſſory, or 
acceſſory. Declaratory are thoſe, Whereby ſomething is craved to 
be declared by the court, in.behalf of the purſuer, either in relation 
to property, ſervitude, obligation, or other right. A Petitory action 
is, Where the defender is fought to be decreed in payment, perform- 
ance or delivery, or any thing 4s craved to be adjudged from him to 
the purſuer: this extends to all actions upon perſonal contracts and 
obligations. Poſſeſſory, are thoſe Which concern poſſeſſion, as in- 
terdicts, ſpuilies, ejections, &c. Theſe require nothing but recent 
poſſeſſion 1n the purſuer, illegally moleſted or taken from him. Ac- 


ceſſary, are thoſe That depend on, and accede to other actions or 
rights, as transferences, Sc. I ſhall, in the following ſections, 
take notice of the moſt remarkable actions, according to this divi- 


ſion, and thereby diſcover their nature and uſe in practice. Only as 
Reduction and Improbation of writings has an immediate connection 


with that mean of proof, I ſhall diſcourſe of it next thereto; and, 


as the Proving of the tenor of writings frequently is of importance to 
prevent or ſtop the heavy conſequence of a Certification in ſuch ac- 


tion, againſt the m_— called for, and not produced, I ſhall treat 


of the fame after it. And farther, the action of Reprobator of the 
teſtimonies of witneſſes, tends to defeat that mean of proof; and 
therefore, I ſhall ſubjoin it thereto for connection's ſake. And laſt- 
ly, as the benefit of a Cgſio bonorum ſuperſedes all perſonal execution 
againſt the debtor, and intitles him to his liberty, without neceſſity 
of refuge to the ſanctuary, I ſhall treat of it immediately after that 
privilege. — 


SECTION VI. Adions Declaratory, 


DECLARATORY actions may be conſidered of two kinds; firſt, 
Thoſe whereby the purſuer infiſts to have his right of property, ſer- 


vitude, 


Tit. ſuſpen- 
ſions. 


. 1696. 
. 


b B. 1. tit, io. 
8113. 
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1750. Earl 
of Hopetoun. 
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vitude, or any other intereſt declared in his favour. Of theſe it is 
commonly ſaid, That a decree-condemnator, in ſuch action, gives no 
new right to the purſuer, but only Declares what he had before, Ac- 
tio declaratoria juris, nibil novi juris tribuit. But this does not hold in 
many of them: for example, a declarator of non- entry gives the ſu- 
perior right to poſſeſs the feude, and acceſs to the whole rents and pro- 
fits of the ſame, which, without it, he could not have. The other 
kind of declaratory actions is of thoſe whereby the purſuer inſiſts, That 
the defender's right may be voided, and the ſubjed or thing in queſ- 
tion declared to belong to himſelf, as in a declarator of contravention 
againſt an heir of entail, of irritancy of the feude or tack, Ob non ſolu- 
tam canonem ; and formerly in recognition of ward-lands, for forfei- 
ture of the whole feude, upon alienating more than the half. In theſe 
the foreſaid obſervation by no means holds, but rather the reverſe; 
for, by a decree in favour of the purſuer of ſuch actions, the defend- 
er's right is voided, and the purſuer acquires a new right to the ſub- 
ject, which he had not before; becauſe, tho' the fact or omiſſion of 
the defender founds ſuch action, yet it is only the Decree againſt him 


that infers a forfeiture of his right. I ſhall touch upon the moſt ma- 
terial of both. | | 


Tas declarator of moſt general conſequence is that of Notour bank- 
ruptcy, founded upon the ſtatute . It is competent, at the ſuit of 
any of the party's creditors, to have it found and declared, by the court 
of ſeſſion, That the defender is a notour bankrupt ; and the circum- 
ſtances ſpecified in the act, to render him ſuch, abe, That he be inſol- 
vent, and under caption, and was either impriſoned thereon, or forcibly 
defended himſelf againſt it, or retired to a privileged place, or fled or 
abſconded for his perſonal ſecurity. Such decree of declarator operates 
not only in favour of the purſuer, but of all the other juſt creditors of 
the bankrupt; for thereby All deeds granted by him, either at, or after 
his becoming bankrupt, or within the ſpace of 60 days before, in fa- 
vour of any of his creditors, for their ſatisfaction or ſecurity, are null 
and void. The purſuer has no farther intereſt than any of the other 
creditors, by the event of this action, which only lays open the ſub- 
jects belonging to the bankrupt to the diligence of all the creditors. 
And therefore the ſame mult be affected by arreſtment, or other pro- 
per diligence, according to the nature of the ſubje&s, either before 
or after the fraudulent deed is ſet aſide by the declarator. 


I yavs obſerved elſewhere, that ſince one or other of the alter- 
natives of the debtor's being impriſoned, &c. muſt concur at the date 
of the deed brought under challenge, therefore if the debt, for which 
he was incarcerated, was diſcharged before that period, the deed will 
ſubfiſt b; for then he is at full freedom. But if the party has been 
once committed to priſon, tho' the creditor ſhould thereafter ſet him 
at liberty, and perhaps ſuperſede the diligence for ſome time, yet all 
the deeds granted by him after his impriſonment, or within 60 days 
before, for ſecurity or payment to ſuch creditor, or any other of 
them, are void; for, notwithſtanding ſuch ſurceaſe, the truth is, 
that the debtor is ſtill under diligence by horning and caption, and 
was thereon impriſoned, and fo in the direct terms of the ſtatute * -; 
and to judge otherwiſe, were to give occaſion to elude the ſtatute. 


Vol. II. | 7 I ſhall 


how far it 
holds in ſuch 
action, that 
nihil novi Ju- 
ris tribuit. 


22. A decla- 
rator of no- 
tour bank- 
ruptcy ; what 
required in 
order to it. 


23. What if 
the debt be 
diſcharged, 
or diligence 


ſuperſeded. 


24. Declara- 
tors of pro- 
perty not 
much uſed, 
except as a 
concluſion in 
a reduction 
and impro- 
bation. 


25. Declara- 


tors of re- 
demption. 


26. The de- 
fence againſt 
this action; 
can the de- 
fender plead 
any other 
rights in his 
perſon in bar 
of it. 


27. Declara- 
tors of expi- 
ry of the re- 
verſion. 


28. Declara- 
tors of truſt; 


how far com- 


petent againſt 
ſingular ſuc- 
ceſſors in a 

truſtof lands. 


614 An Inſtitute of the Laws of ScorLAND. BoOREIV. 


I ſhall add no more to what I have treated on this ſubject in the 
place juſt quoted. 


THERE is a declaratory action of the Property or Superiority of lands, 
That it may be declared to belong to the purſuer; but it is not much 
uſed now in that form; becauſe, if decree is ſuffered to go in abſence, 
it is of little or no value. Only in actions of moleſtation, which con- 
cern diſputes about marches, a declarator of property is frequently 
conjoined ; and, in ſuch caſe, the cognizance of thoſe actions belongs 
to the court of ſeſſion, which otherwiſe behoved to be carried on be- 
fore inferior courts *. In place of this declarator, reduction and im- 
probation is moſtly in uſe, of which I ſhall treat in another place, as 
aforeſaid. The only defence againſt this declarator is a more pre- 
ferable right in the defender, which muſt be produced and found- 


ed on. 


A MoRE frequent declarator is that of Redemption of lands, from 


an incumbrance to which they are ſubje&, to have it found and de- 


clared, That the ſame is legally redeemed. It proceeds either upon a 


. 
. . 


Conventional Reverſion in wadſets, and infeftments of annualrents; or 


Legal, in adjudications, and depends upon the formality of the order 


of redemption, of which I have ſpoken at large in the proper place. 


Tun defences here can only be objections to the legality of the or- 
der of redemption, or the purſuer's title to the reverſion; for the de- 
fender cannot pleady in bar of this action, any titles in his perſon to 
the lands; becauſe having attained poſſeſſion upon the purſuer's 
right, he muſt cede it to him when that is purged. But it may be 
doubted, If an onerous ſingular ſucceſſor in the wadſet may not defend 
himſelf in the poſſeſſion, by any other title in his perſon ; for that 
he does not repreſent the wadſetter, and may uſe all his rights in his 
own defence ; but, on the other hand, he can be in no better caſe 
than his author, and the records certiorated him of the reverſion, to 


which therefore he mult yield obedience. 


A DxcLARATOR of Expiration of a reverſion, whether conventi- 
onal or legal, is a competent ſuit, and, in a temporary reverſion, an- 
nexed to a wadſet expired, this action is neceſſary, the irritancy being 
ſtill purgible before declarator; but the ſame may be ſufficiently un- 
derſtood from what is ſaid in treating upon wadſets . And as to the 
legal reverſion in adjudications, I have diſcourſed upon it likewiſe in 
the proper place l. 1 


DrcraRATORSs of Truſt are, in ſome ſenſe, declarators of redemp- 
tion ; for thereby the truſt-right is redeemed out of the hands of the 
truſtee. Truſts granted after the ſtatute © can only be proved by the 
oath or writing of the truſtee ; and if it is againſt onerous ſingular ſuc- 
ceſſors of the truſtee in lands, it will not proceed on a proof by his oath); 
nor upon his backbond of truſt, unleſs the ſame was regiſtred in the re- 
giſter of reverſions, or that the purchaſer knew the right was in truſt; 
for thereby he becomes partaker of the fraud in not implementing the 
truſt. The truſtee may retain the right until he 1s refunded of his 


diſburſements on account of the truſt, in caſe they were neceſſary or 
| pro- 
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profitable, as to which the court will judge. I have diſcourſed fully 
of truſts elſewhere *. ky 


THERE are divers declarators relating to Superiority, and its ca- 
ſualities, which may be ſufficiently underſtood from what I have 
treated thereon *. A declarator of Non-entry was competent, by our 
old law of the Majeſty, before the ſuperior's own baron court ©, and 
which took place in Sir Thomas Craig's time“; but now it can only 
be ſued before the court of ſeſſion. And the late ſtatute * (if there was 
any difficulty before) undoubtedly renders baron-courts incapable to 


hold plea in actions of ſuch kind. I have already diſcuſſed likewiſe 


the caſualities of baſtardy and laſt heir f, whence the declarators of 
the ſame may be apprehended, 


DECLARATORS of Recognition, Diſclamation and Purpreſture, are 
at the inſtance of the ſuperior, or his donatary, for declaring the 


fee, to have returned to the ſuperior, on account of the ſeveral deeds, 
or feudal delinquencies inferring recognition, which is a general 


term, comprehending them all, and whereof I have treated in the 


proper place 8, 


Tnar parties may not forever be at uncertainty as to their rights, 
the law has provided, That a defender, cited in any ſummons, may, 


after the days of compearance are elapſed, obtain a Proteſtation a- 


gainſt the purſuer for not inſiſting. This proteſtation being extract- 
ed, the Inſtance periſhes; ſo that the purſuer can never thereafter 
- infiſt in that ſummons, but may raiſe a new one to the ſame effect. 
The taking out ſuch proteſtation is of uſe to cut off inhibition, or ar- 
reſtment uſed on the depending action. After this proteſtation is ex- 
tracted, a preſumption ariſes, that the purſuer is diſpoſed to harraſs 


the defender with freſh ſuits. Therefore, to ſecure the defender even 


from the ground of action, he may raiſe a declaratory action againſt 
the purſuer, to inſiſt upon his pretended claim, with certification, 
That if he inſiſt not, he ſhall never be heard thereafter in that 
cauſe. If the purſuer does not offer to inſiſt in his action, he is ſaid 
to be cut off forever, by a decree in the above terms; but other- 
wiſe a competent time will be allowed him to prepare himſelf. This 
is a fimilar remedy to that treated of by the Doctors, to ſecure a per- 
ſon againft another's challenge or claim, and which they ground up- 
on texts of the civil law ®. By this, if one was defamed by another, 
or charged by him with any debt, he might bring an action againſt 
the party to make his charge good within a limited time, or be laid 
under perpetual filence by decree of the judge. A more ſovereign 
remedy than this action, is a Reduction and Improbation againſt ſuch 
troubleſome party, which will oblige him to produce all his grounds 
of claim; or they will be cut off by a Certification ; which, to be ſure, 


is vaſtly ſtronger than a decree in abſence, upon the ſummons above- 


mentioned. 


AcTtrons of Multiple-poinding are likewiſe in effect declaratory. 
By thoſe, perſons who own themſelves debtors or poſſeſſors of other 
mens effects, being in hazard of diſtreſs at the ſuit of different pre- 
tenders, call them all, in order to diſpute their preference, and That 


the 
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tors of ſervi- 
tudes, and of 
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35. Declara- 


tors of irri- 
tancy upon 
tailies neceſ- 


ſary. 


36. Petitory 


actions; the 


action of ex- 
hibition and 
delivery ſuch. 
In what does 
the action, 
upon the pur- 
ſuer's right 
of propert 
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on a contract 
for delivery 
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lar thing. 


the purſuer may be found liable in once and ſingle payment, and 


thereby he is ſecured againſt further danger; for payment to him 


who obtains a decree of preference, will have that effect, tho in ab- 
ſence of the reſt that are called. Thoſe. who recover by virtue of 
ſuch decree will be liable to reduction at the ſuit of perſons having a 


better right, but will be free from bygones, intermeddled with be- 


fore citation, in the reduction of ſuch decree, the ſame being Fruc- 


tus bona fide conſumpti, in virtue of the judicial warrant ?, 


e 


Ir a writing is null, as wanting the legal ſolemnities, the nulli 


may be proponed at any time, by exception or reply. But if a char- 
ter and ſeiſin have paſt upon a null diſpoſition, and poſſeſſion is ob- 
tained, then the poſitive preſcription may carry off the 1 of 


the lands; to prevent which, a reduction and declarator of nullity 
muſt be inſiſted in before the preſcription is run. | 


34. Declara- ;, Ty one that has a Servitude upon another's tenement, is not in poſ- 
ſeſſion of the ſervitude, the, heritor of that tenement will not readily 


ſubmit to the ſervitude without a declarator of it. This action was 


termed A#7o Confeſſoria by the Romans, as the action whereby one 


declares the freedom or immunity of his tenement from the ſervitude 


was called Negatoria.. This laſt takes place where the party, on 
whom the ſervitude is claimed, denies or controverts it. If he, from 
whom the ſervitude is claimed, has been ſeven years in poſſeſſion of 
liberty, the claimer of the ſervitude muſt inſiſt in a declarator of it. 
As likewiſe muſt the Heritor of the tenement from which it is claim- 
ed, in a declarator of liberty, if the other has been ſeven years in poſ- 


ſeſſion of the ſervitude; for the benefit of a poſſeſſory judgment takes 
place in reſpect to ſervitudes, as well as property. I have diſcourſed 
at large upon ſervitudes in the proper place. 


In tailies irritant clauſes are frequent, and the Irritancy muſt always 

be declared before the next heir can have acceſs to the poſſeſſion; 
nor will he have any right to the intermediate profits, between the 
incurring the irritancy and decree of declarator. I have ſpoken of 
tailies elſewhere ©, to which I have no further to add. 


SECTION VII. Petitory Abies: 


 PeETITORY Actions are thoſe © Whereby ſomething is demanded to 
« be done, performed, or paid by the defender to the purſuer,” and are 
as many as there are rights, whether perſonal or real, that may found 
ſuch demand, and be controverted in judgment. The action where- 
by the delivery of any thing belonging to us, in another's poſſeſſion, 
is claimed from him, is the petitory action of Exhibition and Delivery. 
This differs from an action upon a perſonal contract for delivery of a 
particular thing, in this reſpect, That if, in the action founded on 
the purſuer's right of property, which is Rei vindicatio, the defend- 
er is abſolved, upon compearance, it will be a Res judicata againſt him; 
ſo that he cannot infiſt in a new action for the ſame thing, unleſs in 
the former he had libelled only a ſpecial title of property, and inſiſt- 


ed upon it alone. But tho' the defender be abſolved from an action 


founded on a perſonal obligation, it is only a judgment againſt the 
purſuer 
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purſuer as to that title; but he may thereafter inſiſt on any other title 
he pleaſes: the reaſon is, becauſe the ſame thing may be due to one 
by many different titles; but it can only be once his property, Nor: 
ut ex pluribus cauſis deberi nobis idem poteſt, ita ex pluribus cauſis ident 
noſtrum eſſe paſſit, as the rule of law dictates , and only thoſe he in- 
fiſts on can be cut off by an abſolvitor againſt him in ſuch perſonal 
action; whereas, one that libels the property to belong to him, with- 
out referring to any particular title, comprehends all the different ways 
whereby it could have accrued ; and eee the caſe would alter, 
if he libelled and founded only upon a particular title of property b. 


THERE 1s this farther conſiderable, That where one founds his 
claim upon the property of the thing, in an action of exhibition and 
delivery, if he makes it good, he recovers the ſubject, without re- 
funding the price. For example, the borrower of a horſe, or any 
ſuch thing, ſells it, the owner will not be bound to reſtore the price, 
but the party is left to his recourſe againſt the ſeller. Which, as it is 
plain from the civil law ©, ſo it is conform to the cuſtom of other 
countries, and would ſeem to take place with us; whereas, if the 
claim is founded upon a perſonal obligation, a purchaſer is ſafe againſt 
it, upon the principle, that Mobilia non habent ſequelam. 


An action of Mails and Duties, or for the rents of lands, is peti- 
tory, for thereby we inſiſt, That the poſſeſſors may be decreed in pay- 
ment of their rents to us. If the purſuer is already in poſſeſſion, the 
action is in purſuance of the poſſeſſion, and to continue it, and then 
indeed it is properly a poſſeſſory action, as in ſuing one's own te- 
nants for their rents; but if, on ſuch occaſion, any Competition of 
rights occurs, it renders the action undoubtedly petitory. This ac- 
tion may be founded upon as many titles as there are different rights 
to lands, or rents thereof; and in it any of the defenders, or third 
parties may compear, and exclude the purſuer, if they have a pre- 
ferable right to his, and competitions are for moſt part brought in 
by this action. If the purſuer's right is only an aſſignation to the 
rents, he muſt found on his author's right to the lands, which gives 
him title to the rents, and therefore the author's ſingular ſucceffor in 
the lands will be preferable to ſuch aſſigney. 


PoixDINGs of the ground are ſimilar to mails and duties, but pro- 
ceed upon different titles, and have a ſtronger effect. They might 
have been treated amongſt declaratory ations. The defenders who are 
chiefly the poſſeſſors, (the heritor being called for his intereſt only) 


are not decreed in payment, but only letters of poinding and appraiſ- 


ing are ordained to be directed for diſtraining the goods upon the 


lands, in payment of the bygone annualrents, or other debita fund! ; 


but, the intent 1 for payment, they may juſtly be eſteemed peti- 


tory actions in a different view. I ſhall conſider them a little here, 


ſo far as may be ſuppletory to what J had occaſion to mention on this 
head elſewhere *. 


Ir a parcel of the goods on the ground do not belong to the poſ- 
ſeſſor, they ought not to be diſtrained, provided there be ſufficient of 
his own upon the lands to anſwer the demand of the letters ; but, if 


7 R not; 


37. When is 
the purſuer 
of an action 
of exhibition 
and delivery 
liable to re- 
fund the 
price. 


38. The ac- 


tions of mails 
and duties 
ſometimes 
petitory, and 
at other times 
poſſeſſory. 
Competition 
of rights fre- 
quently 


comes on by 


ſuch action. 


39. Poind- 
ings of the 
ground may 
be taken, as 
either decla- 
ratory or pe- 
titory acti- 
ons. 


40. In caſe 


the poſſeſſor 
has no goods 


of his own 
upon the 
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lands, thoſe 
of ſtrangers 
paſturing 
thereon may 
be poinded; 
this not the 
caſe in poind- 
ings upon 
perſonal de- 


Cre es. 
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not, it would ſeem, that the goods of ſtrangers graſſed thereon, for 


mail or rent, may be poinded for the debita fundi, upon letters of 


oinding the ground; becauſe otherwiſe the creditor's diligence 


might be eluded, and which was accordingly found by the court of 
ſeſſion n. This will not hold in poindings for perſonal debts; for 
there, if the meſſenger proceed to diſtrain, after another offers his 


oath upon the property of goods intended to be poinded, he is guilty 


of a ſpuilie ; becauſe, in ſuch caſe, the perſon of the debtor is only 


liable, and therefore his own goods can only be diſtrained; whereas, 


41.Letters of 
poinding the 
ground may 
be put to ex- 
ecution with- 
out a previ- 
ous charge, 
and are per- 


petual. 


42. The pre- 
ference a- 
mong real 


debts, how 


ordered. One 
that has let - 
ters of poind- 
ing cannot 
be ſtopt in 
executing the. 
fame, by an- 
other having 
a preferable 
infeftment, 
but no ſuch 
letters. 


AZ» Ad} udi- 
cations for 


perſonal 
debts. 


in the other, the ground of the lands is ſubject to the debt, which 
conſequently muſt affect all the goods thereon. 5 


LETTERS of poinding the ground may regularly be put to execu- 


tion every terin, without any previous charge againſt the tenants to 


make payment; becauſe truly there is no decree againſt them Per- 
ſonally, which could be the foundation of a charge to make pay- 
ment. And for the ſame reaſon, theſe letters are perpetual, and may 
{till receive execution, tho the tenants and heritor, againſt whom 
the decree and letters were obtained, ſhould alter, and others come 
in their place. 


Debita fundi, or real debts, by the deeds of the party, are pre- 
ferable, according to the dates of the regiſtration of the infeftments 
whereby they are conſtituted, as I took notice in the above quoted 
title. And ſhall only add, That tho' the bygone annualrents, for 
which the poinding proceeds, had become due after the annualrents 
on a later infeftment were payable, yet ſuch bygones are preferable, 


in reſpect of the firſt infeftment ; ſo that, in competitions, the prior 


infeftment will be preferred, as to the rents that are in the tenants 
hands, or ſtill in medio, as lawiers ſpeak. But, this notwithſtanding, 
if a creditor, in a later infeftment, offers to poind the ground, he 
cannot be ſtopt by another who has right to a prior infeftment of an- 
nualrent, but has not obtained a decree and letters of poinding the 

round : for, tho' the dates of decrees for poinding the ground, or 
of adjudications for bygone debita fundi, give no preference, and 
the priority of the infeftments is the only rule, where the competition 
occurs touching a ſubject ſtill extant ;. yet the diligence of the credi- 
tor, who has parata executio, muſt proceed, and the other cannot in- 


terpoſe at his own hand to prevent it, and ſuch creditor is N 


as to what he ſo receives; and the law favours the vigilant, Jura 
vigilantibus ſubwveniunt. 


 ADJvDICATIONS for perſonal debts may ſeem rather declaratory 
than petitory actions; for there is nothing decreed perſonally againſt 
the defender; but they may be deemed likewiſe petitory, becauſe ge- 
nerally they are led in order to payment or ſecurity of the debt, and, 
in ſuch caſe, they can only proceed upon a perſonal obligation for 
payment. Adjudications have been already conſidered as judicial 
conveyances®, and therefore I ſhall take notice of them but briefly 
here. The defender has a faculty to produce a progreſs to lands to 
the value of the debt, and a fifth part more free of incumbrances, 
which, if he do at the term aſſigned for that end, a proof of the 
rental and value will be allowed, and the defender muſt enter the 


purſuer 


* July 11. 


1628. lady 


Ednam. 


0B, 3. tit. 3. 
ſect. 3. 


ap. 1672. 
C. 19. 


b B. 3. tit. 2. 
ſect. 8. 
Infra tit. 
real executi · 
on. 


dB. 2. tit. 8. 
ſect. 8. 10. 


eB, I Ll tit. 10. 


fB.1, tit. 17. 


b Nov. 22. 
1711. 
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purſuer to the poſſeſſion, and this is called a Special adjudication, and 
the lands are redeemable only within five 70 If a progreſs is not 
produced at the term, in order to a ſpecial adjudication, all the lands 
libelled will be adjudged, as they were formerly in uſe to be appraiſ- 
ed, redeemable within 10 years *, which is called a General Adju- 


dication. 'The ſummons of adjudication is executed as any other 


ordinary ſummons, 


Tur ſtatute bringing in general adjudications upon perſonal bonds, 
within year and day of the firſt effectual one, par: paſſu, ſometimes 


is pernicious to the debtor ; becauſe all to whom he owes haſten to 


adjudge, that they may not be excluded by expiration of the year and 
day; but all ſecond adjudications are ſummarily called and decreed. 
that they may not loſe the privilege, reſerving all defences againſt 
the debt Contra executionem, i. e. in any action of mails and duties, or 
competitions ariſing touching the rents. After expiration of year 
and day from the firſt effectual adjudication, all adjudications are 
preferred according to their dates, and not par: paſſu with theſe with- 
in the year with them; and this was the law of old in all caſes. 


Tnosx diligences frequently bring on actions of ranking and ſale 


of bankrupt eſtates, which are petitory in the ſtrongeſt ſenſe. A 
decree of ſale, in ſuch caſe, is an adjudication, for thereby the lords 


of ſeſſion adjudge the eſtate to belong to the purchaſer, but without 
any legal reverſion. I have diſcourſed of this momentuous action 
elſewhere b, and ſhall have occaſion to touch upon it hereafter like- 
wiſe ©. 


THERE is a petitory action for tithes, at the inſtance of the mini- 
ſter having right to a parſonage, titular or tithe-maſter; and at the 
ſuit of ſtipendiary miniſters for their ſtipends; and an action of ſpui- 
lie of tithes likewiſe takes place; of all which I have ſpoken at large 
elſewhered. 


No doubt, actions of Deforcement, and on other delinquencies for 
damages, treated of in the firſt book, are petitory actions; but may 
be ſufficiently underſtood from what is there ſaid touching them <. 
Actions of hypothecation are at the inſtance of the perſons intitled 
thereto, againſt the intermeddlers with the ſubjects of hypothecs, of 
which J have treated fully in the proper place *. 


Ax action of debt is a moſt extenſive petitory one. This ſuit is 
called Condictio in the civil law, and ſuch denomination may be given 


to all actions on perſonal rights, but more properly to ſuch as are 


for payment of debts; the moſt intricate of theſe is, That for count 
and reckoning againſt tutors, curators, factors, and creditors in poſ- 
ſeſſion. Such action of old was almoſt inextricable ; but now, by 
the excellent rules of court in the act of ſederunt to that purpoſe, is 
made eaſy . 


SECTION VIII. Aclions Poſſeſſory, and Interdicls. 


AcT1ons Poſſeſſory are Such, wherein the purſuer need not diſ- 
pute or argue the point of right, but only poſſeſſion. Some of them 
| require 


44. The ſta- 
tute bringing 
in adjudicati- 
ons within 
year and day, 
pari paſſu, fre- 
quently per- 
nicious to 


debtors. Af- 


ter year and 
day, all adju- 
dications pre- 
ferred ac- 
cording to 
their dates. 


45. Ranking 
and ſale of 

bankrupt e- 

ſtates. 


46. A petito- 
ry action for 
tithes or ſti- 
pend. 


47. Petitory 
actions for 
damages up- 
on delin- 
quencies; 
and upon hy- 
pothecations. 


48. Actions 
for debt pe- 
titory; counts 
and reckon- 
ings;the moſt 
material of 
theſe,former- 
ly almoſt in- 
extricable; 
now by the 
forms made 
eaſy. 


49. Some ac- 
tions poſſeſ- 
ſory require 


a title in writ- 
ing, others 
not; the poſ- 
ſeſſory aQi- 
on of mails 


and duties 


may become 
petitory, by 
a competition 
enſuing. 


50. Interdicts 
originally 
granted by 
the pretor 
touching poſ- 
ſeſſion; there- 
after poſſeſſo- 
ry actions in- 
troduced. 
The property 
and poſſeſſi- 
on could not 
be conjoined 
in one by the 
civil law; 
what is the 
caſe by Ours. 


5 1. Thoſe 
poſſeſſory ac- 
tions, either 
public or pri- 
vate; the in- 
terdict, Quo- 
rum bono- 
rum; afterthe 
example of it 
the poſſeſſion 
of the anceſ- 
lor is conti- 
nued to the 
heir with us. 


52. Or ſor re- 
covering poſ- 


ſeſſion; the 


caſe by the 
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require a title in writing, as actions of Mails and Duties, Removings 


and Moleſtations. Others require nothing but poſſeſſion, as ſpuilies, 


ejections, intruſions, and ſucceeding in the vice. The poſſeſſory 
action of mails and duties differs nothing from the petitory one upon 
the ſame head; only here, the purſuer that has been in poſſeſſion 
needs produce no more than his ſeiſin againſt the poſſeſſors. And, if 
any other compear to claim a preference on the rents, the purſuer 
muſt produce his other titles, and it becomes then a petitory action, 
and a competition of rights will enſue, as I formerly obſerved. But 


the purſuer may reply upon the benefit of a poſſeſſory judgment, and 


thereupon prevail, in the mean time, and enjoy the rents, till a re- 


duction is regularly ſued, and his right ſet aſide. 


THE civil law was delicate, as to keeping diſtin& the queſtion of 
poſſeſſion and property, for That of poſſeſſion behoved to be ſumma- 
rily firſt diſcuſſed. This, of old, was done by the Pretor, who in- 
terpoſed his interdicts, awarding the poſſeſſion to one of the parties, 
and enjoining the other not to moleſt him, in the mean time, until 


he ſued, and prevailed in an action for evicting the property: and as, 


by that law, generally no Cumulation of actions was allowed, ſo nei- 
ther could a petitory and poſſeſſory action be conjoined in the ſame 
libel :. At laſt, the formal way of the pretor's interpoſing his inter- 
dicts or injunctions touching poſſeſſion was aboliſhed, and poſſeſſory 
actions In factum, i. e. On the caſe, in place of them, were granted to 
the party, who was moleſted in his poſſeſſion, to aſcertain it, or re- 
cover the ſameb. Our poſſeſſory actions are of the ſame nature with 
theſe, only we follow the Canon law, whereby cumulation of actions 


was allowed e; for one may conjoin the poſſeſſory and petitory or 


declaratory actions together in one libel, as is frequently done. 


INTERDICTS, or the poſſeſſory actions that came in place of them, 
were either Public, which any of the ſubjects might proſecute, as 
encroachments on the public rivers and high-ways“; or Private, 
which concerned only private perſons intereſt, theſe were either A. 
dipiſcendæ, Recuperande, or Retinendæ poſſeſſions cauſa, i. e. for acquir- 
ing, recovering, or retaining the poſſeſſion. The firſt, for attaining 
the poſſeſſion termed Quorum bonorum, was competent to the heir, or 


 Bonorum poſſeſſor, i. e. who was ſuch by the grant of the pretor ; the 


intent of it was to obtain the real poſſeſſion of the ſubjects of the in- 
heritance, that were. poſſeſſed by the anceſtor at his death ©. After 
this example, by our law, the poſſeſſion of the anceſtor is deemed, 
in a certain reſpect, to be continued to the heir; ſo that the heir of 
the inveſtiture is intitled to remain in the poſſeſſion of the eſtate, till 
another in a proper action evict it from him f. And conſequently, if any 
other aſſume the poſſeſſion, the heir may ſummarily recover the ſame, 
as by an interdict; but frequently, if any diſponee from the deceaſed 
compears, and his title is under challenge ; or if different heirs con- 
tend about the ſucceſſion, the lords of ſeſſion Sequeſter the ſubject, 
in the mean time, till the competition is diſcuſſed s. 


Nxxr, interdicts were granted for recovering the poſſeſſion which 
the purſuer once had, but was deprived of violently by the other 
party's diſpoſſeſſing him. And, by the civil law, if the defender was 


Owner 


L. 62. ff. de 
judic. I. pen. 
c. de interd. 
I. 1. 5 1. fl. 
uti poſſidetis. 


b p. inſt. h. t. 
de interd. I. 
p. et ult, c, 
eod. tit, 
©Cap. 6. ext. 
de cauſa poſ- 
ſel. et propri- 
et. 


« Tit. ff. de 
lo cis et itin. 
publ. tit. ff. 
ne quod in 
loca publ. 
&c. tit. ff. 
de flum, 


Tit. ff. quor. 
bonorum. 


july 18. 
1727. Ogilvy. 
Fount. June 
24. 1698. 
Hume. 


8 Fount. Jan, 
11. 1712. 
lord and lady 
Hawley, 


4 8 6. inſt. 
. 
de vi, et vi 
arm. tit. 6. 
unde vi. 


d & 4. inſt. h. 
t. tit. ff. uti 
poſſid. et 
utrubi. 
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owner of the ſubje&, he loſt his property to the purſuer ; and if he 
was not, he was ſubjected in the value of it: ſuch was the care of 
the legiſlature to prevent violence and tumults *. This interdict, 
Unde vi, as it was called, took place only in Ejection from houſes or 
lands; for, as to moveables, the action vi bonorum raptorum, or that 


of theft, was competent; our actions of ejection, intruſion and 
ſpuilie, are ſimilar to theſe. 


Tux interdicts for retaining the poſſeſſion were Uri pgſſidetis as to 


lands, and LUrrubi as to moveables, which differed a little of old; but 


were thereafter equiparated*, By theſe, the party that was in poſ- 
ſeſſion, at the time of litiſconteſtation, neither Violently, Clandeſtine- 
ly, or Precariouſly, in reſpect of the other party, was maintained in 


_ poſſeſſion; and therefore the adverſe party was put to diſpute the 


. 
1. 2. ff. uti 
poſſid. 


3 p. 1587. 
C. 42. 


eg, 2. tit. 1. 
ſect. 3. 


property in a petitory action, tho', at the ſame time, perhaps the de- 
fender might have a vicious poſſeſſion with reſpect to third parties. 
And the reaſon is plain, for even ſuch poſſeſſion is better than none, 
which is the caſe of the competitor ; and it is jus tertii, none of his 
concern what right other perſons have to the property or poſſeſſion e. 
Our action of moleſtation has ſome reſemblance to the interdict, Ut: 
Poffidetts, or the poſſeſſory action in place of it; for this concerns Tur- 
bulence in the poſſeſſion of properties and communities, as the ſtatute 
bears. However, we join with it commonly a declarator of the pro- 
perty, which is allowed by our forms. As to moveables, we have 
no occaſion for the interdi&t Utrub: ; becauſe the poſſeſſion of them 
preſumes the property; ſo that the poſſeſſor retains his poſſeſſion of 
ſuch things, without regard to the time of his poſſeſſion, unleſs the 


purſuer prove that the ſame proceeded from him otherwiſe than by 
tranſmiſſion of the property. | 


AN Incident order, in way of an interdict wut? poſ/idetrs, is granted 
by the court of ſeſſion, when the purſuer, during the dependence of 
a ſuit touching the property of any ſubje&, encroaches on the de- 
fender's poſſeſſion in whole or in part ; or, on the contrary, the de- 
fender alters the poſſeſſion in prejudice of the purſuer : for example, 
if, pending a declarator of property, the purſuer aſſumes the poſſeſ- 
ſion of the ſubject; or if, during the dependence of a declarator of thir- 
lage, the defender erects a mill on the lands in queſtion, the lords, 
in either caſe, will enjoin matters to be put in ſlatu quo, vix. in the 


former ſtate, and that the poſſeſſion ſhall continue in the ſame con- 


dition as at commencement of the ſuit, till its final iſſue; for the rule 
is, Nihil innovandum, pendente lite. | 

I nave diſcourſed fully of the advantages of poſſeſſion in another 
place ©, and ſhall only here obſerve, That the Poſſeſſory Judgment 
there mentioned is more beneficial to the poſſeſſor of lands and heri- 
tages, than even the interdicts among the Romans; for if one has a 
competent title, and has been ſeven years in poſſeſſion, he has right 
to continue it till his titles are reduced, That being the benefit of a 
poſſeſſory judgment. 


Tur moſt important poſſeſſory action is, that of Removing tenants 
and poſſeſſors of lands, or other tenements. It is competent upon in- 
Vor. II. 78 teftments 


civil law of a 
violent diſ- 
E in 
and s or 
houſes; in 
place of theſe 
we have ac- 
tions of ejec- 
tion, intruſi- 
on and ſpui- 
lies. 
53. The in- 
terdict uti 
poſſidetis, for 
retaining 
poſſeſſion; ſi- 
milar to it is 
our action of 
moleſtation; 
in moveables, 
no occaſion 
with us for 
this inter dict. 


54. Inciden- 
tal interdicts 
ſrequently 
granted by 
the lords, in 
relation to 
ſubjects in 
ſuit before 
them; in- 
ſtances ol 
ſuch. 


55. The poſ- 
ſeſſory judg- 
ment with us 
more beneſi- 
cial than the 
interdicts a- 
mong the 

Romans. 


55. The moſt 
important 


poſſeſſory ac- 
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non is that feftments of property or liferept, or equivalent rights, as the Terce 


oy titlein it; and Courteſy. This action hath been diſcuſſed at large; but as to 4" 2. tit. 9, 


the variation the terms of removal, it muſt be obſerved, That as to all leaſes now 


wg tember 1752, the terms of commencement, expiration, or deter- 
mination of the ſame, continue as at preſent, by an expreſs provi- 
ſo in the late ſtatute*, and are not accelerated 11 days, as by the 24 Geo. II. 
new Calendar, therein eſtabliſhed, obtains in other caſes. But in leaſ- © 3. 
es to be granted thereafter, the terms of Whitſunday and Martinmas, 
Or other terms, are regulated according to that ſtandard ; ſo that the 
day which at preſent is the third of May will then be the 15th of 
that month, and the 3oth day of October will then be the 11th of 
pl November, and fo of the other terms, the ſame being accelerated 
11 days by the foreſaid ſtatute ; and warning and actions of remov- 
ings muſt be directed accordingly. 
j 57. Actions FEJECTIONS and intruſions are redreſſed by poſſeſſory actions on 
1 of cjetion, thoſe heads. I have treated fully elſewhere upon theſe actions, as 
1 ple pl I have likewiſe done as to actions of ſpuilie e. *B, 1. tit.10. 
1 eſſory. „ 
SECTION IX. Aclions Acceſſory and Incidental, 
0 58. Adions Tos are the moſt important ordinary actions; but there are ac- 
i 3 tions which may be termed Acceſſory, as referring to others that are 
4 tranſuwpe the Principal. Actions for Tranſumpts are acceſſory ; becauſe a decree 
in ſuch ; the of tranſumpt, if quarrelled, muſt be ſupported by the principal writ- 
l - ings tranſumed, and ſupplies it. A decree of tranſumpt is of the 
Ws them; an fame import with the extract of a writing regiſtred in the proper re- 
Mi pr yg oo giſter; for it is probative, unleſs improbation is offered, in which 
% ral regiſter, Caſe the party may, on a diligence, recover the principal, and, if he 
jd or even that cannot, certification will go in courſe. In both caſes this danger 
Fl ws qr may be prevented, by repeating a Proving the tenor, and then either 
i ly good as a the extract or tranſumpt will be important Adminicles. But there will 
1 decree of be a diverſity as to the Caſus amiſſionis: for, in the caſe of a writing 
1 2 recorded and left in the regiſter, the loſs of the principal is evident, 
W's to it. vg. That it has been miſlaid by the keeper of the regiſter; but in that 
q of a tranſumpt the loſs muſt be proved. In actions for tranſumpts, 
Fe the parties chiefly intereſted in the writings muſt be called, or ex- 
ws preſsly conſent to their being tranſumed d. It is neceſſary, only where F 8 
4 parties refuſe to regiſter the writings in which others have a partial 1 
[i intereſt ; for now, when all writings are regiſtrable, as probative 
ti writings, an extract out of that regiſter is as probative as a decree of 
w tranſumpt : and in reſpect to the Caſus amiſſionis, they are perfectly 
| | ſimilar, the principals in neither caſe being in the record. A decree 
1 of tranſumpt muſt contain the full Tenor of the writings, whether 
14 decree, bond, contract, charter, or other deed, and ſet forth, That 
% the judge compared the ſame with the principal tranſumed, and that 
if they agree, and therefore he Authenticates it to be holden for the 
4 principal, to the effect above mentioned. 
7 59. Exhibiti- PROCEss of exhibition, and delivery of writings, is a principal as. 
2 das by inci- tion, of which J have treated already; but exhibition Ad deliberan- B. t. tit. 9. 


| 


— 
% 4 P 


— 


— 


—. . ER 
ee en — — — A Ti 0 ores 


— 


Fe - is 
8 —— on 
2 * 


— 


2 | . 
- 4a = — — — - — 
— _— — - Is 


2 
= * 
- - A * a = 
— — — — — ſ — = — = — = - 
— — — — —— — ee er EE ISCSI 
* 


in it by the 


dent. 


ſubſiſting, or which ſhall be entered into before the 14th day of Sep- 


dum, or ad probandum, is only acceſſory. This laſt, as to probation, 
18 


* Inf. tit. 
(proof by 
witneſſes.) 
bB. 4. tit. 41. 


© B. 3. tit. 
Ay 5+ 


Inf. tit. 
(advocati- 
ons). 


e P. 1693. 
„ 
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is now diſcontinued; becauſe, in place of it, by the regulations 1672, 
Incident Diligence, by horning and caption, is granted to parties a- 
gainſt all Havers, for producing the writings neceſſary for probation 
in all actions, which formerly was done by proceſs of Incident. There 
is likewiſe an incident diligence granted againſt witneſſes, to compel 
them to come in and.depoſe, of which I ſhall afterwards diſcourſe *. 
The lord Stair has fully ſet forth the former tedious procedure againſt 


havers of writings and witneſſes, before the regulation aforeſaid b, for 
which the curious reader may reſort to him. 


EXHIBITION Ad deliberandum may well be termed Acceſlory; be- 


cauſe it is intented with a view to another action, for recovering the 


predeceſſor's eſtate; but of this J have diſcourſed already e. 


A Sus, called Prevento termino, is an acceſſory action. It 
was uſed of old, when ſuſpenſions were generally paſt to a long da 
of compearance, and the charger intented this proceſs, to oblige the 


ſuſpender to inſiſt in his ſuſpenſion before the term, whence it had 


its name. But now, by the Regulations, a ſuſpenſion ſiſts procedure 
only for a month or thereby, ſo that the charger may have it diſcuſt 


in common courſe, and therefore this action is in diſuſe. 


ApvocaT1oNs are purely incidental and acceſſory actions, the 
queſtion in them being, Whether the principal action ſhall be brought 


before the ſuperior court, or remitted to the inferior one? but of 


theſe I ſhall ſpeak at large hereafter . 


ACT1oONs of Transference are acceſſory to the principal cauſes, 
which muſt ſtop till they are transferred. They were of old neceſſa- 


ry upon the death of the purſuer, and were in that caſe termed 


Transferences Active; but now theſe are aboliſhed, fo that the pro- 
ceſs goes on where it laſt ſtopt, at the inſtance of the heir, executor, 


or ſingular ſucceſſors that produce their titles, without ſuch preli- 
minary . | 


Uron the death of a defender, during a dependence, the action 


mult be Transferred againſt his heirs or executors in ſlatu quo, reſerv- 


ing all defences, both againſt the paſſive titles, and in the principal 
cauſe. It cannot proceed againſt the heir, till after the year of deli- 


beration ; and the purſuer ought to execute a general charge againſt | 


him, before he ſerves the transference, unleſs he is ſure to ſubject 
him otherwiſe to the paſſive titles. This transference is a matter of 
courſe, that the ſuit may proceed in the ſtate it was in,when the party 
againſt whom it depended died ; but no decree 1s extracted on it, 


but only a ſimple interlocutor, given by the ordinary in courſe, Tranſ- 


ferring the cauſe in flatu quo, Reſerving all defences ; and thereafter 
the ſuit proceeds before the ordinary in the cauſe, as if it had been 
an original action upon the paſſive titles againſt the defender. 


AcT1ons depending before inferior courts may be transferred be- 
fore them, if the repreſentatives live within their juriſdiction. But 
otherwiſe the cauſe muſt be advocated to the court of ſeſſion, and 


tranſ- 


60. Exhibiti- 
ons 2d deli- 
berandum, 


61. Actions 
provento ter- 
mino; they 
are unneceſ- 
ſary at pre- 
ſent, and diſ- 
uſed. 


62. Advoca- 
tions inci— 
dental or ac- 
ceſſory acti- 
ons. 


63. Actions 
of transfe- 
rence active 
now aboliſſi- 
ed, and the 
heir or ſingu- 
lar ſucceſſor 
may directly 
inſiſt. 


64. Transfe- 
rence paſſive. 


65. How muſt 
actions be- 
fore inferior 
courts be 
transferred. 
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66. A ſum- 
mons of wa- 
kening ne- 
ceſſary, when 
the proceſs 
lies over for 
year and day, 
A decree 
needs not be 
wakened. 


1. The gene- 


ral courſe of 


proceeding 
in actions. 


2. The firſt 


queſtion in 
an action 
moved in 
judgment is, 
if it is regu- 
larly brought 
before the 
court: this 
concerns de- 
clinators, and 
other dila- 
tors; the ef- 
fect of a di- 
lator ſuſtain- 
ed. 


3. All dila- 
tors, not in- 
ſtantly veri- 
fied, mult be 
proponed 
peremptoriæ 
cauſe, 


4. Where no 
dilator lies, 


the merits of 


the cauſe are 
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transferred by them, and proceeded in to a decree in the principal 


cauſe . 


A SUMMoONs of Wakening is of the ſame nature; for it is a revi- 
val of an action which had been diſcontinued for more than one 
year, in which caſe it is, in our ſtile, ſaid to Sleep: after the proceſs 
is wakened, it goes on as the ſame ſtood when it ſlept. After decree 
the action cannot ſleep; for the decree may be extracted, without 
farther application to the judge. wo 


TI T. NV. 
Procedure in Ordinary Actions, till Probation. 


T TAVING deſcribed the manner of bringing actions before the 

court of ſeſſion, and the nature of the moiſt remarkable Ordi- 
nary ations competent to be ſued before them, I ſhall now proceed 
to the method of diſcuſſing them, after they are brought in judgment; 
and thereafter I ſhall diſcourſe upon the Proof frequently taken in 
virtue of acts of litiſconteſtation, or other acts pronounced in the 
courſe of procedure ; and till ſuch probation is brought, and adviſed 
by the court, or the party on whom it was incumbent, concluded 
by judgment of the court for not bringing it, (which, in our law- 
language, is called a Circumduction of the term againſt him) no de- 
cree can be awarded. 


WHEN a cauſe comes to be diſputed, the firſt queſtion is, If it be 
regularly brought before the court? This comprehends all Dilatory 
defences, termed with us No Proceſſes. Thoſe either concern the 
juriſdiction of the court, and objections againſt the judge, ſpecially 


laſtly, the Order of the executions, and other procedure in bringin 
the cauſe before the court. I have already treated of declinatures , 
and the other kinds of dilators may eaſily be underſtood from what 


I have ſaid of Citations, and upon particular actions. If the court 


ſuſtain the dilator, they either find No proceſs. which abſolves the de- 


fender from that Inſtance, z. e. from that particular action, as wrong 


laid, but does not bar a freſh one upon the ſame ſubject; or remit 


the cauſe to the proper judge; or give their interim order, according 
to the nature of the dilator. 


Ir is to be obſerved, that all dilatory pleas ought to be inſtantly 
verified; for otherwiſe they muſt be proponed Peremptoriæ cauſe, i. e. 
That, if the defender ſuccumb in the proof of ſuch Plea, decree ſhall 
go againſt him, in the ſame manner as if the plea, in the proof of 
which he failed, had been a Peremptory defence upon the merits. 
Without ſuch regulation, law-ſuits might unreaſonably be pro- 
tracted. 3 


Ir no dilators ſtand in the way, the Merits of the cauſe come to 
be debated, and the Relevancy of the libel, exceptions and replies, 
or farther allegations or pleas made for either party, are adviſed and 


determined 


a July 21. 
1631. An- 
derſon. Gosf, 
Jan. 9. 
1674. Den- 
holm. 


termed Declinatures, or Objections againſt the purſuer's titles; or, 


Sup. tit. 2. 
37, &c. 


Cap. 54. 
ext. de ele ct. 
EL. ©. c. at 
litiſconteſta- 
tione. 

*Inf. tit. laſt, - 
rule 39, 


4 Att of ſed. 
July 23- 
1674. 


© L. 20. ff. 
de reg. juris. 
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determined by the ordinary, or by the whole lords, if the caſe is 
brought before them. Relevancy of the libel, or declaration, is The 
* Fuſtice or Sufficiency in point of law, of the matters therein laid, in 
© order to obtain a decree-condemnator.” Relevancy of the defence is 
The juſtice of the allegation therein made to take off the grounds 
in the libel, and procure a decree-abſolvitor;” and of the reply, To 
exclude the defence. If the allegations found relevant are inſtant] 
verified, decree will proceed without any act of litiſconteſtation, 
which is only in order to a proof. 


LiT1SCONTESTATION properly is made by the defender's com- 
pearance, and objecting to the purſuer's libel or claim, or proponing 
peremptory defences againſt it, and thereon may follow a decree in 
foro, 1.e. upon compearance, without any proof taken in the cauſe 
upon either fide, viꝝ. Where the purſuer's libel is not found relevant; 
or where the pleas made by the defender are found irrelevant. In 
the firſt caſe, there follows a decree-abſolvitor in favour of the de- 
fender; and in the ſecond a decree-condemnator againſt him. A Per- 
emptory defence is That which, if true, puts an end to the cauſe, 
perimit cauſam. But our Formaliſts commonly reſtrict the term Li- 
tiſconteſtation to the cafe where an act is extracted, in order to a 
proof, after the relevancy of the points to be proved is determined. 
This is termed an Act of Litiſconteſtation, but that cannot hinder 
litiſconteſtation from being truly made, even where no act is extract- 
ed ; but the defender's allegations either repelled as irrelevant, or 
taken off by the purſuer's reply, or ſuſtained and inſtantly proved : 
and this is clearly defined in the canon law, as well as in the civil, 
Per petitionem in jure propoſitam et reſponſionem fattam (ſays the De- 
cretal) conteſtatio litis fit *, which is in effect a tranſcript from the 
civil law; and indeed the nature of the thing ſhews it, for where 
the cauſe is conteſted, litiſconteſtation muſt happen. I ſhall touch on 
the effects of it elſewhere ©, 


Ir the relevancy is very doubtful, or contrary allegations in fact 
are made by the contending parties, an Act before anſwer to the re- 
levancy, in order that the facts may be aſcertained, will be pro- 
nounced, and a conjunct probation allowed to each for proving their 
reſpective allegations. And after the proof is led, both relevancy and 
probation will be adviſed together, in order to a ſentence. After an 


act, tho' before anſwer, no new allegations, not inſtantly verified, will 


be allowed ; or, if they are, it muſt be upon payment of full coſts ; 
becauſe otherwiſe, cauſes would be very much delayed, to the great 
damage and expence of parties“. 


Tux Exceptions, or Peremptory defences, that may be competent 
againſt all actions, appear from what has been fully diſcourſed in the 
preceeding books, of the ſeveral rights and defects of them, and in 
this book of the particular actions; and therefore, I ſhall only diſ- 
courſe a little upon the Exceptio rei judicatæ. This exception lies, 


Where the caſe that was formerly judged between the parties, or 


their authors, is ſought to be judged again, while that judgment re- 
mains unreverſed; for it cannot be brought under cognizance again, 
the rule being, that Res judicata pro veritate habetur *, the judgment 

Vor. II. 2 of 


proceeded to, 
relevancy of 
a libel, ex- 
ceptions or 
replies; what 
if the allega- 
tions found 
relevant are 
inſtantly ve- 


* riſied. 


5. Litiſcon- 
te{tation is 
made upon 
the defender's 
compear- 
ance, and 
making a per- 
emptory de- 
fence; Ls 
commonly 
underſtood, 
where an act 
of litiſconteſ- 
tation is a- 


warded in 


torder a0 
proof, 


6. If the re · 
levancy is 
doubtful, an 
act before 
anſwer is 
granted to 
both part ies 
to prove. and 
the proof, 
with the re- 
levancy, 
Jointly adviſ- 
ed, 


7. Excepti- 
ons, or per- 
emptory de- 
fences. The 
exception of 
res judicata, 
in a general 
ſenſe, appli- 
cable to all 


decrees; but, 


in a more re- 


ſtrained ac- 
ceptation, 
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applied to 
decrees in 
foro before 
the lords of 
ſeſſion, 
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of a court is held to be true and juſt. It may be applied to all de- 


crees proceeding upon citation of the parties, tho' before inferior 
courts, or even to decrees in abſence : but, ſince theſe may be eaſily 
laid open, ſuſpended or reduced, it is more properly underſtood of 
decrees before the lords of ſeſſion in foro, or other ſuperior courts of 


juſtice, which regularly cannot be otherwiſe altered, than by Ap- 


peal to the houſe of lords. By ſuch judgments the point determined 


is fixed and unalterable, according to the ordinary courſe of juſtice, 


8. This ex- 
ception uni- 
formly takes 
place againſt 
defenders ; 
but, as to 
purſuers on- 
ly, with re- 
ſpect to the 
titles or 
grounds in- 
filted on by 
them in their 
actions. 


9. A decree- 
abſolvitor 
in abſence, 


affords the 


defender ex- 


ception a- 
gainſt the 
purſuer in f 
another acti- 
on upon 
the ſame 
grounds. 


10. The im- 
port of the 

rule, Res inter 
alios acta vel 


judicata, allis 


non NOCcETe, 


11. If the de- 
pending ac- 
tion was inti- 
mated to the 
author, the 
decree there- 
in deemed as 
res judicata 


and the extraordinary remedy competent by appeal does not obſtruct 


execution of the judgment; unleſs a writ of appeal is actually ſerved, 
after which execution muſt fiſt till it is diſcuſſdt. 


Ta1s exception takes place uniformly againſt defenders; becauſe, 
what was Proponed and Repelled, or Competent and Omitted in a 
decree in foro, cannot regularly be afterwards received *. But, as to 
the purſuer, his right is no farther cut off, than as it was brought into 
judgment. Wherefore, if one has many titles to the ſame ſubject, or 
divers grounds of reduction of the ſame right, only That which he 
inſiſts upon, and is over-ruled in, can be ſet aſide by the res judica- 
ta; but he may ſtill infiſt in a new action upon the other grounds or 


titles competent to him, without hazard of being excluded by the 
former judgment. 


How EREVIR, if a purſuer is caſt in his action, upon adviſing the 
merits of the cauſe, it will be res judicata againſt him as to all points 
decided, even tho' there was no compearance for the defender. For 
notwithſtanding that, in ſuch caſe, if the decree had been given a- 
gainſt the defender, it had been in abſence, ſo far as concerned him, 
becauſe he was not appearing ; yet, as to the purſuer, it muſt ſtill be 
a decree upon Compearance, he having brought the action; and he 
had the advantage, that no appearance was for the defender to make 


objections againſt the relevancy of the libel, or the inſufficiency of 
the proof of the ſame b. 


IT is a rule, that Inter alios acta vel judicata aliis non nocere, con- 
form to the rubric, and whole laws in the title of the Code fo in- 
ſcribed, which imports, That tranſactions or judgments can only have 
effect, with reſpect to the parties between whom they interveen 
and their repreſentatives. By this rule, a decree againſt, or in fa- 
vour of one or more creditors or debtors for the ſame ſum, or in the 
caſe of more co-heirs, will not be prejudicial or. beneficial to the reſt 


who were not parties to the ſuit; and it can only be regarded as a Pre- 
cedent in reſpect to them. | | 


Bur if, with the concurrence of the author, a ſuit is carried on, 
either for or againſt a ſingular ſucceſſor, the judgment will operate a 
res judicata to or againſt the author, with reſpect to the warrandice 
to which he is liable, or the like e. But otherwiſe, where there is 
danger of the right's being evicted, the action ought to be intimated 
by the defender to the author, under form of Inſtrument, or by Inci- 
dent diligence, during the dependence, for citing the author to de- 
fend the ſingular ſucceſſor from the eviction; or otherwiſe the ſen- 


tence will not have the force of a judgment againſt him. So that, in 


order 
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order to exclude recourſe, he may A any defence that was 
competent againſt the eviction; but if he had none, the recourſe 


will proceed againſt the author, in the ſame manner as if the diſtreſs 
had been intimated to him. 


DzecREEs before foreign courts cannot found this exception, to ex- 
clude a new ſuit for the ſame ſubje& here ; becauſe the authority of 
Res judicata proceeds from the juriſdiction of the courts where the de- 
crees are pronounced; and conſequently, where That takes no place, 
neither can their judgments be regarded as Res judicate. Therefore, 
when judgment, in order to execution, is demanded before our courts, 
upon foreign decrees, any thing omitted, or wrongfully ſuſtained or 


repelled, may {till be taken into conſideration here, and the defects 
in them ſupplied from material equity. 


Bur if decrees of foreign courts have already received execution, 
ſo that no judgment here is neceſſary for that purpoſe, our courts can- 
not review their decrees in order to obtain reſtitution ; becauſe, in 
that caſe Par in parem non habet imperium*. And if any injuſtice is 
done by execution upon ſuch decrees, there is place only for redreſs, 
to be demanded by the ſovereign to whom the perſon injured belongs, 
from the ſovereign power of the nation where the decrees complain- 


ed of were given; and, upon denial of ſuch Requeſt, letters of Re- 


prifal are iſſued, of which I have diſcourſed in another place e. 


Tur exception of Lis alibi pendens is ſomewhat of a ſimilar nature 
to that of Res judicata. It is Where the ſame cauſe is depending be- 
fore another court. It may be taken off or prevented by the party's 
paſſing from that ſuit ; but that will not hinder the defender from 
taking the benefit of all the interlocutors in his favour, in the pro- 
ceſs deſerted by the purſuer. But it would ſeem that the purſuer can- 


not take the advantage of any in his favour, fince he has diſclaimed 
the whole procedure. 


Obſervations on the Law of England, in relation to the Premiſes. 


FOR the diſpatch of juſtice, by the law of England, every Dilato- 
ry plea, whereon iſſue is joined, and which receives trial in any ac- 
tion, before the courts of law, ſhall be Peremptory, let it be of what 
nature ſoever. So that if it is found againſt the defendant, a peremp- 


tory judgment ſhall be given againſt him, even tho' he be an infant, 
and not a Reſpondeas cuſter *, 


peremptory. 


PLEAS in Abatement (as dilatory pleas are called in the law of 
England) are put in by the defendant, To ſhew cauſe to the court 
why he ſhould not be impleaded, or if impleaded, not in the manner 
and form he there is. Such are either to the juriſdiction of the 
court, or to the perſon of the plaintiff, as That he is an outlaw or ali- 
en, &c. or they concern the perſon of the defendant, as That he is 
a privileged perſon, or that he is not duly named, or has not a pro- 
per addition ; but, in ſuch caſe, he mult ſet forth his right name 
and addition b. Such pleas are not only laid under the above-men- 
tioned reſtriction, That when iſſue is joined on them, if it be found 


againſt 
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gainſt the defendant, ſuch dilatory plea ſhall be peremptory ; but 
ILewig divers other reſtraints are laid upon them by ſtatute , to 
prevent their being calumniouſly put in, or being vexatiouſly in- 
ſiſted in. E 


APLAINTIFP delays his own cauſe, if he ſuffers himſelf to be Non- 
fuited. This happens when, upon the trial, the jury are ready to 
give their verdict ; but the plaintiff does not appear, and then his 


Default is recorded, upon which the ſuit is diſmiſſed, and the de- 


fendant recovers his coſts; but the plaintiff is not barred from bring- 
ing a new action for the ſame cauſe . 


PI As are either General or Special. General, as in a: treſpaſs 
upon the caſe Not Guilty, in debt upon a bond Non eff fatium, &c. 
Special Pleas, are, Where the defendant ſets forth the matter plead- 
ed at large ; and, if he hath cauſe of juſtification, he muſt not plead 
Not Guilty, leſt, upon evidence, it be found againſt him. But he 
ought to plead the ſpecial matter, and ſo confeſs and juſtify what he 
hath done, as in a battery, That he did it in ſelf-defence, &c<. 


Tux law abhors multiplicity of actions; and therefore, whenever 
it appears that the'plaintiff hath ſued out two Writs againſt the ſame 
defendant, for the ſame thing, the ſecond writ ſhall abate ; for if-it 
were allowed that,a man could be twice arreſted, or twice attached 
by his goods for the fame thing, he might, by the ſame reaſon, ſuf- 


agands5 
Anne, c. 16. 


b Bac. new 
abr. (non- 


ſuit) 678. 


© Coke 1. 
inſt, 282. 


5 rep. 119, 


fer In infinitum. But an action, depending in an inferior court, can- 


not be pleaded to an action brought in one of the courts of Weſt- 


minſter d. 


Tur Relevancy, or Irrelevancy of a libel or defence, is its ſuffici- 
ency or inſufficiency in law, to infer what is contended by the pur- 
ſuer or defender, on ſuppoſition that the facts alledged were proved; 


and to argue the ſame in judgment, is ſomewhat ſimilar to the par- 


ties in a ſuit, Joining in a Demurrer before the courts in England. 
Thus, where the party is adviſed, that the Count of the plaintiff, 
(i. e. his libel or claim) or plea of the adverſe party, is inſufficient in 
law, he Demurs or abides, and refers the ſame to the judgment of the 
court. But if the Count or plea is ſufficient, and the matter of fact is 
denied, then the adverſe party takes Iſſue thereupon, which is tried 
by the jury. And as there is no iſſue upon the fact, but where it is 
Joined between the parties, ſo there is no demurrer in law but where 
it is joined. For when a demurrer is offered by the one party, the 
other muſt join with him, and thereupon the demurrer is faid to be 
Joined, and the court, upon adviſing the fame, give a final judgment 
in the cauſe e. 


THe diverſity between the two methods of procedure is, That he 
who offers a demurrer muſt admit the fact laid in the adverſe party's 
count or plea to be true. Whereas, with us, he that pleads againſt 
the relevancy of a libel or defence does not admit the facts whereon 
the ſame are founded, but only argues Hypothetically, viz. That ſup- 
poſing they were proved, yet they would not be ſufficient in law to 
infer the concluſion of the libel, or to operate a defence againſt it. 

| 80 
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So that tho', in conſequence of ſuch arguing, the libel or defence 
ſhall be ſuſtained relevant, yet the party muſt ill prove his libel or 
defence; for it is only to ſuperceed an unneceſſary proof that the Re- 
levancy is before-hand determined. And if the point of law is doubt- 
ful, then an act before anſwer thereto is allowed, in order to prove 
the facts alledged by either party; and after the ſame is brought, the 
court adviſe the whole cauſe together. And thus iſſue in effect is 
Joined, both as to Law and Fact, which, by the courſe of procedure 


in England, regularly is not admitted. 


I ASYH 


Proof, or Evidence in general. 


J AVING thus deſcribed the nature of Actions, and the ſeve- 

ral kinds of them, and procedure therein, till there be occa- 
ſion for taking a proof; without which, generally, the purſuer can- 
not prevail to have a decree in his favour, I proceed to it. Proof or 
Evidence is The means whereby the truth of any thing is made out, 
and, in this caſe, is © The legal means of convincing the judges that 
ce the purſuer's claim, or defender's plea is founded in fact.“ It is of the 
greateſt importance in all law proceedings, fince Ex fa&o jus oritur, 
The deciſion of the iaw muſt ariſe from the fact; and often it hap- 


pens, that Non jus, ſed probatio deficit, the party may have right on his 


fide, but loſe it for want of a competent proof. 


A vERY antient diviſion of proof, and celebrated among the Ora- 
tors of old, is That whereby it is either Artificial or Inartificial. The 
firſt is That which ariſes from the Intrinſic circumſtances of the 
parties, and cauſe ; in managing which, according to the great Ro- 
man orator, the pleader may diſplay his greateſt abilities; ſuch cauſes 
by him are called Cauſe conjecturales . It conſiſts of the ſeveral par- 
ticulars whence preſumptions ariſe in favour of the party founding 
upon them, of which I ſhall treat afterwards in a diſtinct title. In- 
artificial proof is that which is made out by Extrinfic evidence, vi. 
either by Writings, Teſtimonies of witneſſes, or Oath of the party, 
which were the means of proof generally uſed among the Romans, 
and on the iſſue of theſe depend moſt of the queſtions in law, as the 
great teacher of oratory in the latter age juſtly obſerves bd. And in- 
deed the circumſtances whereon the artificial proof is founded, ge- 
rally terminate upon this kind of proof; for there mult he evidence 
brought of the ſame. Of all thoſe I ſhall treat in particular titles. 


ANOTHER diſtinction of proof is into Ordinary, the ſeveral kinds 
of which I juſt mentioned, ſo called, becauſe it is in moſt caſes uſed ; 
and Extraordinary, which occurs in few caſes. To this laſt kind of 


_ probation Preſumptions may be referred. And Notoriety may be like- 


wiſe accounted ſuch ; for ſome things are taken to be true, as noto- 
riouſly known: thus, that the party is huſband or wife, parent or 
child to ſuch perſon, requires no other proof. This holds, where 
the parties live here ; but, as to ſtrangers, there muſt be ſome evi- 
dence of the relation brought. There are divers other particulars of 
Vol. II. 2 the 
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the like kind, which are taken as ſufficiently proved by notoriety. 


The proof by verdi& of an inqueſt may juſtly be reckoned among 
the extraordinary proofs, ſince it was unknown among the Romans, 


and is but rarely uſed with us in civil caſes. 


To this extraordinary proof may be referred That which the doc- 


tors call Evidentia facti, the Evidence of the fact itſelf, or upon View 
of the ohject or ſubject in diſpute; as where a queſtion occurs be- 


fore a court or inqueſt, concerning the Idiocy of a party, his being 
ſiſted before them, and his judgment examined into, by putting 
queſtions to him; as he anſwers them he may be found an idiot or 
not, without any farther proof. Thus likewiſe, by the law of Eng- 
land, where one is found by office an idiot, he may be ſiſted in per- 
ſon before the lord chancellor, and examined by him as to his un- 
derſtanding, and as he is found by the chancellor idiot or no idiot, it 
ſhall ſtand :. And in many other caſes view of the object or ſub- 
je in diſpute obtains, as touching the age of perſons, the marches 
of lands, and more eſpecially where a Coroner inquires of murder, 
upon view of the body b. In all thoſe caſes the evidence of fact up- 


on view is the mean of proof, and a moſt convincing one it is, and 


ſometimes prevails over a proof which otherwiſe is the moſt pregnant, 
via. the verdict of a jury, as above. And to give another example 
in our law; an inqueſt ſerves one heir to a perſon ſuppoſed to have 
died abroad, he returns, and the ſervice flies off. But it is to be ad- 
verted, that this evidence of fact does not concern the judge's private 
knowledge of the ſame; for tho he had been preſent and ſaw it done, 
yet he cannot give his judgment upon ſuch evidence, but muſt go- 
vern himſelf by legal proof, as I have taken notice elſewhere ©. So 


that it muſt be a Notorious fact, which may be ſubjected to the view 


of any perſon, as in the inſtances above mentioned. 


THe probation of a fact may be either Full, called by the Doctors 


Plena probatio, or Minus plena, ſometimes termed Semi-plena probatio, 


viz. Where there is ſome proof, but not full. In this caſe the judge 
is left at uncertainty, thro' inſufficiency of the proof; and, in cri- 
minal matters, the party ought to be Acquitted, tho', in other coun- 
tries, it may make way for putting him to the Torture, but which is 
juſtly rejected in our law. In civil caſes, an oath in Supplement may 


be ordered by the judge to be taken by the party who has fo prov- 


ed, in order to a complete proof, as ſhall be ſhown in diſcourſing 


upon the proof by Oath. It may be here queſtioned, how far com- 


mon report, or Fama publica, is to be regarded as Semi-plena proba- 
tio? But I conceive, that tho, with other circumſtances, it may have 


ſome weight *, yet by itſelf it ought to have none, as being as often 


falſe as true. Indeed, in one particular caſe, our law reſpects com- 


mon fame: thus, in the trial of thoſe notorious thieves, which of 


old paſſed under the denomination of Egyptians, as blackening their 


faces, it is declared ſufficient to condemn them to the pain of death, 


That they were called, known, and reputed Egyptians? ; but with- 


out ſome acts of violence or oppreſſion, ſuch ſentence could not be 


given; and which cannot be drawn into example in other caſes. 
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IT may likewiſe be inquired, How far the party's flight, who is 
ſuſpeRed to have committed the crime, can infer guilt againſt him ? 
And indeed, by the civil law, If one cited, in a criminal accuſation, 
did not ſiſt himſelf within year and day, he forfeited his goods to the 
fiſk *. After which example, by the law of England, If any one be 
appealed, or indicted of murther, and abſents himſelf, till an Exigent 
is awarded againſt him; by ſuch retreat, which is a flying in law, he 
forfeits all his goods and chattels which he had at the time of the ex- 
igent awarded, tho' he ſhould render himſelf upon the exigent, and 
be found not guilty ; unleſs the award of the exigent be afterwards 
reverſed, upon a writ of error. Thus likewiſe, If one indicted of a 


crime, with us, is denounced = 2s thro' his non-appearance at 


the diet prefixed to ſtand trial, he forfeits his moveables; and, tho' he 
ſhould afterwards ſurrender himſelf, and be acquitted of the crime, 
yet the eſcheat of his moveables ſtill continues; unleſs he is reponed 
againſt the ſame in due courſe of law. And, to the above effect, flight, 
in all theſe laws, is holden as an argument of guilt. 


EVIDENCE is multifarious, and what degree of it ſhall be ſufficient, 
cannot be defined by any rule of law ; for it muſt be adapted to the 


caſes reſpectively that come in queſtion before the judges, or if the 


trial is by a jury, before them. And ſuch evidence, whether a direct 
proof, or a preſumptive one, (which I may call a Probable Evidence) 


as convinces the conſcience of the judges, is ſufficient. This is 


beautifully ſet forth by the Emp. Adrian in his reſcript to a judge *. 


uc argumenta ad quem modum probande cuique rei ſufficient nullo certo 


modo ſatis definiri poteſt ; (and after mentioning ſeveral kinds of proof, 
he thus proceeds) Hoc ergo ſolum tibi reſcribere poſſum, ſummatim, non 
— ad unam probationis ſpeciem cognitionem pen m alligari debere, 


probatum tibi opinarts, 1. e. That no certain rule can be given, as to 
what kind or degree of evidence is neceſſary in every caſe that may 
occur, that therefore the judge ſhould not reſtrict himſelf to any one 
kind of it; but, according to the nature and circumſtances of the 
caſe, to conſider in his conſcience what is ſufficiently proved to the 
conviction of his own mind, or what is defective in that reſpect, and 
to give judgment accordingly. An advice which all judges and juries 
ought to follow, as the variety of caſes admits of a different conſi- 
deration, as to the proof requiſite to find out the truth of the ſame. 


Facirs are the only ſubject of proof; and regularly the purſuer 
ought to prove his libel or claim, and the defender his plea. And, in 
fine, it is incumbent upon each party to prove his own allegations; 
which leads me to conſider the ſeveral kinds of Ordinary or Inartifi- 
cial proof. | 


T I T. XXVII. 
Proof by Writing. 


A F TER adts are awarded for leading Prob ation, no farther pro- 
cedure can enſue, till it is brought, or the party, burthened 
with it, barred by a Circumduction of the term, (as we call it) for 


not 


6, The flight 
of a party, 
how an ar- 
gument of 
guilt. This 
illuſtrated 


from the ci- 


vil law, the 
law of Eng- 
land, and our 
own, 


7. The de- 


gree of evi- 
dence, requi- 
lite in any 
particular 
caſe, depends 
on the na- 
ture and cir- 
cumſtances 
of it. 


aut credis, aut parum 
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not leading the ſame ; and, therefore, what falls next to be conſider- 
ed is ſuch Proof. In acts, whether of Litiſconteſtation, or Before an- 
ſwer, Diligence, i. e. warrant from the court, is granted to the re- 
ſpective parties for recovering writings, or citing witneſſes, to be 


uſed in the proof of the allegations admitted to be proved, or for 


taking the party's oath on points referred thereto. The manner of 
proof is always determined in the act. Ordinary probation or Evi- 


dence is therefore threefold, either by Writings, Witneſſes, or Oath 


of party, as above related. If the points are found relevant to be 
proved by all of theſe ways, it is ſaid to be a proof Prout de jure, 


which comprehends not only evidence by the teſtimonies of witneſ- 


2. Probative 
writings are 


either public 
or private; 


public, as 


the acts of 
court, &c. 
How far do 
minutes of 
proceedings 


in courts 


prove. Is an 
advocate's 
admitting 
matters of 
fact good a- 
gainſt the 
client. 


3. Inſtru- 
menss of no- 
taries either 
ſolemn or 
not ſolemn: 
the firſt, ſuch 
as are neceſ- 
ſary to com- 
plete rights 
or diligen- 
ces; ſome of 
theſe ſpeci- 
fed. 


4. Where 
writing is an 
eſſential ſo- 
lemnity, it 


cannot be 


ſupplicd by 
the party's 
oath, 


ſes, but likewiſe writings and oath of party, tho' it is commonly un- 
derſtood, where the point is capable of proof by witneſſes ; for this 


is the ſtile in civil caſes, where proof by witneſſes may be admitted. 


And it is termed a Proof, Prout de jure, by an implied reference, as I 
ſuppoſe, to the civil law, becauſe thereby witneſſes are a competent 
mean of proof, almoſt in all cafes, which they are not ſo amply by our 
law. The evidence by writings ſhall be conſidered in the firſt place. 


PROBATIVE writings are either public or private. Public, are the 


' Records of courts, and Extracts of clerks of courts of the proceedings 


therein. Theſe will prove what was done by the judges, or alledg- 
ed by the parties, but will not prove the verity of their allegations, 
without the inſtructions of them. Nor will the judicial Minute of the 


clerk before an inferior court, bearing a party's confeſſion, be ef- 
fectual againſt him, unleſs it is either ſubſcribed by him, or, if he 


cannot write, by the judge for him. But an advocate's acknowledg- 
ing a fact, in a pleading before the court of ſeſſion, will militate a- 
gainſt the client, unleſs recently challenged. The warrants of the 
extract are preſumed to be in the record. Judicial writings, as en- 
actment by a party or his cautioner in the court-books, or judicially 
made, are good, without the ordinary ſolemnities of other deeds, 
and may come under the notion of Public Writings ; but unleſs the 
parties ſubſcribe them they are not probative *. 


INSTRUMENTS of Notaries, in relation to things whereupon the 
inſtruments are taken, prove, in ſome caſes, the ſolemnities and facts 
therein contained. Theſe are either ſolemn or not ſolemn : Solemn, 
when they are neceſſary requiſites to complete a right or diligence, 
as inſtruments of ſeiſin and reſignation, inſtruments of requiſition, 

remonition and conſignation, intimations of aſſignations, proteſts of 
pille of exchange, and others, Thoſe are fully probative of the ſo- 
lemnities and facts therein related, without being aſtructed or 
ſtrengthned by the oaths of the inſtrumentary witneſſes, unleſs they 
are offered to be improven as falſe b. _—_ 


Wurx writing is an eſſential ſolemnity, it cannot be ſupplied, 
even by the party's oath. Thus legal acts, as charges of horning, 
poindings, arreſtments, &c. or neceſſary acts perfective of the right, 
as ſeiſins, &c. cannot be proved by the party's oath ; for theſe acts 
muſt not only be truly done, but likewiſe executed in writing.. 


INSTRUMENTS 


* Fed. 13. 
1663. toon 
of Lithgow. 


dFount. June 
30. 1680. 
Ruthven. 


© Juneg.1714. 
Haſwell. 
Dirlt, deciſ. 
132. 


Sup. tit. 5. 


DB. 1. tit. 11. 
$ 23, &c. 


© Decem. 17. 
1675. Law- 
rie, June 7. 
1677. Pur- 
veyance. 

d Gosford, 
June 5.1672. 
Wood. 
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INSTRUMENTS not ſolemn, are ſuch as parties take in the hands 
of notaries, upon offer of the performance of things incumbent on 
them, or againſt thoſe who refuſe implement, or upon any other 
extrajudicial facts or deeds. The inſtrument itſelf, in ſuch cafe, is 
probative that it was taken ; but, as to what was ſaid or done by the 
parties, it muſt be evidenced by the oaths of the witneſſes to the in- 
ſtrument. I have ſpoken elſewhere at large of inſtruments of notaries . 


PRIVATE writings are Thoſe ſubſcribed by the parties or notaries 
for them, when they cannot write ; concerning which I have diſ- 
courſed fully in the proper place v. Unſubſcribed writings regularly 
make no faith, only Count-books prove againſt the party that uſes 
them, eſpecially if they are wrote with the party's own hand, even 
tho' they are not merchants*. In favour of commerce, count-books 
regularly kept by merchants of good fame are probative, even in their 
favour, being aſtructed or adminiculated by the oath of the mer- 
chant or book-keeper, or without it if he is dead. Here the par- 
ties who tranſact buſineſs with merchants, without entering into 
writing, tacitly depend on their faithfulneſs in -poſting accounts into 
their books. But credit is only given to them in matters of buying 
and ſelling between the parties themſelves, or otherwiſe relating to 
their buſineſs, but regularly not againſt third perſons. Thus, one's 
being mentioned in thoſe books' to have become cautioner for the 
buyer, will not be good to fix an obligation upon him. Merchants 
accounts preſcribe in three years after the laſt article, and conſequent- 


5. Inſtru- 
ments not 
ſolemn, are 
thoſe taken 
in the hands 
of notaries, 
upon extra- 
judicial facts 
and words. 


6. Private 
writings; re- 
_m only 
ubſcribed 
writings 
prove; but iu 
tavour of 
commerce, 
merchants 
count- books 
probat ive in 
ſome mat - 
ters; to what 
effect does 
this hold. 


ly faith cannot be given to their books in their favour thereafter. A 


merchant's book, regularly kept, is ſometimes good, even in queſ- 


tions where third parties are concerned. Thus, a bond due to the 


© July 19. 
1662. Jan.8, 
1663, Skeen. 
Harcus (diſ- 
charges) 
March 1683. 
Currier. 


merchant, being marked in his book as paid, was ſuſtained as a le- 
gal evidence of it, in competition with a poſterior aſſignee thereto *. 
ut this was admitted, becauſe an aſſignee is liable to all the excep- 


tions competent againſt the cedent, and ſo cannot be a rule in other 
caſes. | 5 | 


Ox cannot found on a writing, as the title of his action, without 
approbation of the whole writing, for thereby he uſes it as his own ; 


but he may appeal to a writing for a proof of a particular therein con- 


tPalr. Dec. 8. 
1703. Allan. 


Bruce MSS, 
July 22. 
1716. Hume. 


h June 10. 
1748. Cu- 
ningham. 


Hume (app. 
and reprob.) 
Jan. 26. 
1731. Fea. 


tained, without approving of any more of its contents. So that, in 
the firſt caſe, one cannot Approbate and Reprobate, for it would imply 
a contradiction f; but in the ſecond he may, without any improprie- 
ty, for he uſes the writing only as a proof of a particular fact, but 
does not acknowledge the writing as good againſt himſelf . Thus 
an heir may inſiſt on a clauſe in a death-bed deed, revoking a former 
diſpoſition, and at the ſame time reduce the deed, as granted on 
death-bed“; and, if a party was under a prior obligation, and pur- 
ſuant thereto had granted a diſpoſition, one intereſted in the ſubject 
may found upon ſuch deed, and at the ſame time impugn it, ſo far 
as diſconform to the obligation. 


Tux faith of writings may either be altogether Enervated, or Di- 
miniſhed only. Writings may be ſet aſide divers ways. Thus they 
are Improbative, if the ſubſcriptions of the witneſſes and parties ap- 
pear manifeſtly to be all one hand-writing, and will be rejected as 
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only; inſtan- copies, or as forged, even without proponing improbation. As like- 
ces of the wile, for the ſame reaſon, faith will be denied to writings vitiated in 
* the ſubſtantials by Deletion, Razure or Superinduction, ſuch not be- 
ing authentic. The Subſtantials are, the ſum, or other ſubject of the 
deed, the creditor or debtor's name, the names and deſignations of the 
witneſſes and writer, and their ſubſcriptions. Thus, if the writer, 
or any of the witneſſes is inſert by a wrong Chriſtian name, it annuls 
the deed, for in ſuch caſe the true perſon is not inſert *®, A Date is 
material, and one of the ſubſtantials, where it tends to ſupport or 
1nvalidate the deed ; and, if a deed is deceitfully falſified in the date, 
in order to make it prior to an Inhibition, or from the like fraudulent 
deſign, it will be totally annulled*. In the fame manner, when the 
ſum is vitiated, as from merks to pounds, it will be intirely voided ©. 
All vitiations or miſtakes in the body may be remedied before com- 
pleating the deed, by adding in the writing itſelf, That they were 
made, or Rectifying them before ſigning. But otherwiſe it is doubted, 
if the objection can be removed, by the inſtrumentary witneſſes de- 
poſing, That the alterations were made by conſent of parties before 
ſigning; but certainly it may by oath of the defender. 


9. The fam AGAIN, the faith of writings is quite deſtroyed, by their being 
n e actually Improven either in way of action or exception, for they are 
ed, by their then declared falſe and forged. Or, if Certification goes out, when 
being im- the allegation of falſehood is proponed againſt them, they are holden 
on as falſe in every reſpect, as if they had been directly improven upon 
a proof of the falſehood ; till ſuch decree is reverſed or reduced, 
which will be difficult. I have treated largely upon the falſehood of 
writings elſewhere , and ſhall immediately diſcourſe farther of Im- 


probation of the ſame. 


10. How far TT is a queſtion of no ſmall importance, How far writings, in other 
de talen a. caſes than that of improbation, can be redargued by witneſſes? I ap- 
way by wit- Prehend, the rule may be laid down, That where a deed is brought 
pres 3 under challenge, as illegally granted, vig. extorted by force, or im- 
2 3 petrated by fraud, or the like, in order to invalidate the ſame; the 
facts whereupon theſe allegations are founded may be proved by wit- 
neſſes, from the nature of the thing . But, if the deed is owned to 
be valid, the teſtimony of witneſſes cannot be uſed to extinguiſh it, 
or redargue the contents or tenor of the ſame, the maxim then being, 
That writing cannot be taken away by witneſſes. Indeed, where the 
onerous cauſe of a bond is a bargain of moveables, or the like; or 
tho' it bear borrowed money, yet, if the true cauſe is proved, by the 
creditor's oath, to have been ſuch, his failure in the performance or 
conditions of the bargain; or where it is a bond for work to be done, 
or delivery of goods; performance may, in order to qualify or ſet a- 
{ide the bond, be proved by witneſſes l. But That does not impugn 
the foreſaid maxim; for in ſuch caſes the witneſſes do not redargue 
the bond, but it 1s the onerous cauſe, either mentioned in the deed, 
or acknowledged by the creditor, that makes way for admitting wit- 


neſſes as to facts, to the proving of which they are competent. 


11. The faith Tue credit of writings is Diminiſhed various ways, from the cir- 
of writings, cumſtances that lay them open to ſuſpicion, either ariſing from the 


how dimi- wy 
niſhed. condition” 


1707. Aber- 


b March 29. 
1626. Keith. 


Hume (vrit) 


dB. . tit. 10. 


1679. Cath- 


1622. David- 
ſon. june 15. 
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July 7.1725. 
Johnſton. 
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condition of the party who grants them, as being a weak perſon, or 
perhaps in drink at the time, or the like, or from the method of ob- 
taining them, as if threats were uſed. It were endleſs to enumerate 
all the circumſtances attending deeds, that may weaken the faith of 
them, and yet not be ſufficient to overturn them ; unleſs other par- 
ticulars occur that may have ſuch effect when conjoined. 


One's ſubſcribing witneſs to a deed does not regularly infer his 
conſent to the contents, for he only atteſts the party's ſubſcription, 
which he may do without knowing any thing of the nature of the 
writing ; but, if he is preſumed to have been a communer, as where 


near relations ſubſcribe witneſſes to a contract of marriage, the caſe 
is otherwile *. 


/ \ 


Ir one writes an obligation granted by another perſon, who duly 
ſigns it, and in ſuch writing a ſubject belonging to the writer of it is 
made over to the creditor, for ſecurity of the debt, the queſtion is, 
If the writer is thereby liable to make it good, tho' he does not ſign 
the deed? The caſe is preciſely put in the civil law, and the deciſion 
is, That the writer is bound *; and the reaſon aſſigned is, Cum ſua 
manu id ſcripſerat, conſenſum ei obligatione cum 44 manifeſtum eſt ; 
becauſe tis plain, that, by writing the deed, he aſſents to the obli- 
gations therein contained. I doubt not but the ſame would hold 
with us; ſince the writer manifeſtly conſents to the granter of the 
obligation, his ſubjeAing the land belonging to him the writer, to 


the creditor, for ſecurity of his debt. 


How far, in the juſt mentioned caſe, ſeifin taken in the lands of 
the writer, would prefer the creditor to another, who ſhould there- 
after obtain from the writer himſelf an infeftment on the ſame lands, 
may juſtly be doubted. I conceive, that fince there is no explicit 
deed from the writer of the firſt obligation, creating a real right 
upon the lands, his conſent given, in the above manner, would only 
bind him and his heirs perſonally to make good the ſecurity, by grant- 
ing a formal right upon the lands. But our records being the rule, 
by which creditors and purchaſers of lands are to be directed, ſince 
nothing appears from them, touching the firſt ſecurity, as to its bur- 


thening the lands, by a warrant from the heritor to take ſeiſin there- 


on, the ſecond infeftment behoved to be preferred. 


MARGINAL notes are not good, unleſs ſubſcribed by the parties 
before the witneſſes, and that the writing bear ſo. In contracts, if 
the marginal note is on the one fide thus duly ſigned, and not on the 
other, it is good againſt both, fince it is the evidence of both, and 
would have full effect, tho' the other fide were not extant; nor is it 
material in which of the parties hands the ſame is found, or in whoſe 
favour the marginal note is conceived. Large blanks, in a material 
part, filled up with another hand, may render the writing impro- 


| bative, unleſs adminiculated. 


ONE may, on a diligence, oblige all perſons to exhibit writings 
neceflary to prove his libel or defence, even the adverſe party him- 
ſelf; but he is not obliged to exhibit any other writings than thoſe 


{pecially 
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17.A general 
right of all 
one's eſſects, 
implies the 
burthen of 
his debts to 
the extent, 


1. Evidence 
comprehends 
teſtimonies of 
witneſſes and 
writings. 


2. The au- 
thority of 
ſhop- books. 


636 An Inſtitute of the Laws of ScorlAxp. Book IV. 


ſpecially condeſcended on (particularized). For if it were otherwiſe, 
one may be forced thus to lay open his charter- cheſt, and thereby 
furniſh his adverſary, or third perſons, with grounds of claim a- 
gainſt him, which were a great hardſhip. And in this ſenſe we un- 
derſtand the maxim, Nemo tenetur edere inſtrumenta contra ſe, vix. 
That none is bound, at the ſuit of his adverſary, to exhibit writings 
againſt himſelf: and the ſame is the caſe of his agents, advocates or 
truſtees, for the ſame reaſon *. The maxim is derived from the ci- 
vil law, where it was general, but we limit it in the above manner, 


I HAve ſpoken elſewhere of the interpretation of writings® ; and 
ſhall only add, That a general gratuitous right of all one's effects, is 
underſtood to be with the burthen of his debts, tho' not expreſt, at 
leaſt to the extent of the ſubject, Bona cujuſque intelliguntur que de- 
ducto ere alieno ſuperſunt® ; one's means is underſtood only of what 
remains after deducting his debts. ; 


Obſervations on the Law of England, in relation to the Premiſes. 


EVIDENCE, in the uſage of the law of England, comprehends 
the Teſtimony of witneſſes and Writings, as likewiſe matters of Record, 
as letters patent, fines, recoveries, and the like, as alſo writings un- 
der ſeal, and theſe are ſaid to Prove themſelves, and to admit of no 
argument to the contrary. Pariſh-books, and regiſters of births and 
marriages, are alſo good evidence to prove the ſame *. 


* TRADESMENS ſhop-books, by an expreſs ſtatute in England, ſhall 
not be received in evidence for wares or work above one year, before 
the action brought. But this act does not concern intercourſe of 


traffick, trading, or dealing for wares delivered between merchant 


3. No parol 
evidence can 
be admitted 
to controul 
what appears 
on the face 
of a deed or 
will, 


4. Razure of 
the deed, af- 
ter it is exe- 
cuted, viti- 
ates it; the 
caſe of inter- 
lining, 


5. The caſe of 
a defendant 


pleading Non 


and merchant, and merchant and tradeſman, or tradeſman and 


tradeſman e, 


II is a general rule in the law of England, That no Parol evidence 
can be admitted to controul what appears on the face of a deed or 


will; not only from the danger of perjury, but likewiſe from a pre- 


ſumption, that whatever the parties had at the time in contemplati- 
on, was all reduced into writing. And even in the courts of equity, 
in the interpretation of wills, this rule muſt be obſerved; for the 
teſtator's intent muſt be collected from the words of the will, and not 
from any foreign matters; and, if it were otherwiſe, property would 
be rendered precarious. Hence, in a late caſe in the houſe of peers, 
ſuch parol evidence was rejected in the conſtruction of a will ©. 


RAZURE of the deed, after it is executed, in a place material, as 
of the name of the granter, grantee, thing granted, or ſum faid to 
be paid, vitiates it: any interlining in a deed will be preſumed to 
have been at the making of the deed, and not after *© Our law a- 
grees in the main with the above principles, as to the razure of deeds; 


burt interlinings will be rejected, as a marginal note not ſigned. 


WHEN one is ſued in the courts of England on a bond which he 
alledges to be falſe, he mult deny it to be his deed, and plead, Non 


eſt 


June 26. 
1735. Scot 
contra lord 


Napier, af- 


firmed on ap- 
* i 
B. 1. tit. 11. 


* 


eL. 88. 125. 
ff. de verb. 
ſignif. 


Coke 1. inſt. 
283. Bac. 
new abr. (e- 
vidence) 306. 


/ ja. I. e. 12. 


© Bac. ibid, 
307. 


J Bac. new 


abr. (evi- 
dence) 310. 
Selvin and 
Brown. 
March 21. 
1734. 

© Vin, tit. 
(facts or 


deeds) p. 37 
&c. 


Cole 1. inſt, 
283. 5 rep. 
119. 
Whelpdale's 
caſe, Vin. 


(amercia- 
ent) 450. 


b Mod. caſes, 
6. part 217. 
Buſhel v, 
Paſſmore. 


e B. 1. tit. 10. 
ſect. rg. 


Tx; 5%. 


rep. I. 
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eft factum; but if, 5 iſſue joined, it is found againſt him by the 
verdict, he ſhall be fined for his falſity, and the trouble he gives to 


the jury; and tho he be a peer, an attachment ſhall go againſt him 
for the fine due to the king. 


THERE is therefore this conſiderable diverſity between the law of 
England and Scotland, as to the faith of writings, That, by their law, 
if the defendant, againſt whom a bond or obligation is produced to 
found an action, plead Non eff faftum. Generally, he turns the proof, 
of whatever is neceſſary to make it his deed, upon the plaintiff®, 
Whereas, by our law, the reverſe holds, for the defender muſt prove 
that the deed is not his by proponing improbation againſt it, 7. e. al- 
ledging That it is a falſe deed, and proving it to be ſo, by the inſtru- 


eſt factum, of 
denying the 
ſubſcription 
or ſeal to the 


bond ſued on. 


6.The diver- 
ſity between 
the law of 
England and 
Scotland, as 
to the faith 
of writings, 


mentary witneſſes, or otherwiſe by circumſtances and preſumptions, 


as I have partly ſhown elſewhere ©, and ſhall further ſet forth in the 
next title, 


Bur deeds of Bargain and Sale enrolled may be given in evidence, 


without any proof made of the bargainor's ſealing and delivery; and 


_ enrolments of deeds on the ſtatute, viz. Statutes-merchant and 


Staple, are likewiſe given in evidence, without witneſſes of the ſeal- 
ing and delivery of the fame; for the party's acknowledgment of 
the deed, in a court of record, is good evidence of its being ſealed 
and delivered, and it is That which 1 it credit, and not its ope- 


ration or contents; and therefore ſuch acknowledgment eſtops him 


from pleading Non eft ſactum “. 


TI. XXVEKE; 
Reduction and Improbati on of Mri t Ngs. 


S the faith of writings is quite deſtroyed by ReduCtion of the 
ſame, ſo that thereafter they cannot be given in evidence, 
F ſhall diſcourſe here of the action whereby this is accompliſhed, 
which is either a Simple Reduction, or with an Improbation conjoin- 
ed. In a Simple Reduction, where the writings called for are not 
produced, decree of Certification 1s granted againſt them, That the 
ſhall be held as reduced, ay and while they be produced: this bein 
a decree, ſtands good until it be ſet aſide; and the obtainer of it is 
ſafe as to intromiſſions by virtue of the fame, and is only liable from 
the time that, in a reduction of the deeree of certification, the writ- 
ings are produced, and the fame found preferable to the poſſeſſor's 
titles; for he was not in mala fide before. But the writings, againſt 
which certification is granted, may be produced by the party inte- 
reſted, to defend in any fuit at the obtainer's inſtance againſt him ; 
and when the certification is obtruded, a reduction thereof may be 
repeated incidenter; fo that the certification is of no great import- 
ance. But if the writings called for are produced, and reduced upon 
litigation, it has the ſame effect as any other decree in foro. 


A RepucT1on and Improbation is a moſt effectual action, and 
of much greater force than a ſimple reduction. It concludes that 
Vol. II. TT the 
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a certificati- 

on in it a- 
ainſt writ- 

ings not pro- 
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import of the 
king's advo- 
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the writings called for are Falſe and Forged. It is abſolutely neceſ- 
fary that Falſehood be libelled as a reaſon of reduction; for otherwiſe 
a certification for not production, will have no more effect than as in 
a ſimple reduction . If the defender appear, and take terms to pro- 
duce the writings called for, two terms will be allowed him ; and, 
after elapſing of both, judicial intimation muſt be made to the de- 
fender's procurators, to ſatisfy the production within 10 days. This 
circumſpeCtion is uſed, becauſe of the ſignal conſequences of a certi- 
fication in ſuch caſe ; but if the writings are not produced in that 
time, certification will be granted againſt them. This action is not 
competent againſt the heir within the year of Deliberation; becauſe, 
tho it requires no previous charge to enter heir, yet the heir cannot 
defend himſelf without uſing and producing the predeceſſor's rights, 
which would infer Behaviour as heir againſt him ©. The effect of 
a certification in this action is, That the writings are holden as actu- 
ally forged. But it operates only in favour of the obtainer, and with 
reſpect to the rights which he founded on in the ſuit as his title. As 
to all other perſons, or other rights in the purſuer's own perſon, the 
writings are ſtill probative . It may be laid down as a rule, That 
one cannot inſiſt for a certification againſt other writings than ſuch as 
are ſaid to be granted by himſelf, or his predeceſſors or authors, to 
whom he connects a progreſs. The caſe is the fame as to decrees 
called for. And a purſuer, in order to force production of rights, 
whereupon infeftment hath followed, regularly muſt be infeft in the 


ſubje&t*. Indeed, an adjudication againſt one, as charged to enter 


heir, may found a ſufficient title to call for all infeftments granted 
by the predeceſſors, whoſe rights the purſuer produces, but not as to 
thoſe proceeding from their authors, unleſs he was infeft fo A cer- 
tification, given upon the general clauſe, ordinary in improbations 
Calling for all writings, decrees, &c. for not production of the ſame, 
can have no effect but as to writings in the above ſituation 3. The 
reaſon is, becauſe one, in order to ſet aſide writings, muſt have an 
equal intereſt with that which he inſiſts to have removed ; and, it 
it were otherwiſe, people might be obliged to lay open their charter- 
cheſts at random, to their great prejudice. This action muſt be 


with Concourſe of the king's advocate, in reſpect of the falſehood li- 


belled againſt the writings, and which is given of courſe, and cannot 
be refuſed upon payment of the cuſtomary dues. But ſuch concur- 
rence being given to ſatisfy form only, the lord advocate may appear 
in that very action, and plead in his majeſty's behalf“. If the de- 
fender has not the writings in his poſſeſſion, he will get incident di- 
ligence againſt Havers, during the courſe of the terms for producti- 
on, or even after they are run, before certification is extracted, be- 
cauſe of the great effect of ſuch certification. If the defender wants 


to call his authors, in order to fix them by the warrandice, in caſe the 


rights ſhall be reduced, he may do it by an incident likewiſe. 


Tu defender needs not produce farther than ſuch writings as are 
ſufficient to Exclude the purſuer's intereſt, founded on as his title; 
but he can only plead this defence upon the firſt production, and if 
he is over-ruled, he muſt thereafter make a full production . It is 
ſufficient to condeſcend on (ſpecify) the dates of the regiſtration of 


writings, recorded in the general regiſter, in caſes where the princi- 
| pals 
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1680. Earl 
of Queenſ- 
berry. Fount. 
Jan. 19. 1694. 
Hill. Hope, 
(improbati- 
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milton. 

d Act of ſed. 


Jan. 1. 1709. 


© June 26. 
1667.Dewar, 
Fount. Dec. 
&+ 1908: © * 
Pitcairn. 


Feb. 13. 


1627. Borth- 
wick. 


© Feb. 4. 
1631. Glen- 
bervy. July 
24. 1673. 
Shaw. Fount. 
23. June 1680. 
Ar buthnot. 
Decem. 16. 
1709. Far- 
quharſon. 

f Hume (im- 
probation) 
445. Jan. 24, 
1739. Keith. 
© Jan. 31. 
1677. Gar- 
den, Fount, 
Jan. 19. 
1698. king's 
adyocate, 


h Act of ſed. 
Jan. 31.1633. 


i Decem. 7. 
1667. Earl 
of Lauder- 
dale Fount. 
Feb.7.1696, 
Bain, 


4Fount. Dec. 


28. 1704. 
Wilſon. 


d B. 1. tit. 10. 
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pals are left, and preſumed to be lying. And if the purſuer wants to 
inſiſt on the reaſon of falſehood, he may get a warrant for producing 
them; but if, after ſearch made in the record by the purſuer, the 
keeper certifies the writings are not there, certification will be grant- 
ed againſt them. If the purſuer reſtrict himſelf to other reaſons of 
reduction than that of falſehood, the defender is bound to produce 
extracts, but otherwiſe the condeſcendence is ſufficient. The purſuer 
may inſiſt on the libelled reaſons of reduction, or other competent 
grounds of law. Here litiſconteſtation can only be properly made 
upon the reaſons of reduction inſiſted in; and therefore a decree of 
reduction is only a Res ſudicata as to theſe reaſons, and the purſuer 
may, after decree- abſolvitor from that action, inſiſt in a new ſuit, 
upon any reaſon of reduction not formerly over-ruled. 


I Have obſerved elſewhere, That inferior judges are competent 
to falſehood, when proponed by way of exception or reply, againſt 
any writings uſed in actions before them; and I ſhall only add, That 
in no caſe the judgment of an inferior court, finding a deed forged, 
can be ſufficient for remitting the party to the juſticiary, in order to a 


criminal proſecution ; for it is only a decree of the court of ſeſſion 


Improving the writings, and their Remit thereon, of the offender 
to the juſticiary, that can have ſuch effect. 


IT is a maxim, that Nunquam concluditur in falſo ; the meaning of 
which ſeems to be, That when falſehood is proſecuted, either by 
way of complaint, or in an action of improbation, or even when it 
is inſiſted in by way of exception or reply, there is no formal Con- 
clufion as to the proof, but all evidence may be brought, either to 
make out the falſehood of the writings, or for clearing the party 
charged with it, till decree is extracted; fo that a circumduction of 
the term, againſt the party who undertook a proof, will not con- 
clude him, or bar his proceeding ſtill to have new matters of fact 
that emerge proved. This maxim chiefly concerns the caſe where 
writings are endeavoured to be improven in the indirect manner, in 
which variety of circumſtances may occur, tending either to the 
defender's condemnation or exculpation. The maxim is moſtly ap- 
plied to the party who inſiſts to improve the writing; but, to be ſure, 
a defender, in ſuch queſtion, cannot be bound to remain forever un- 
der ſo heavy a charge; and therefore, after a reaſonable time for the 
proſecutor to conclude his proof, the court will give final judgment 
in the cauſe, which being extracted, will conclude both parties. 


Tre acts in ſimple reductions, or reduction and improbation for 
production, are only preparatory to the diſcuſſing of the reaſons, and 
the purſuer may inſiſt in which he pleaſes; and it is ſaid to be a rule, 
That Competent and Omitted can never take place againſt a purſuer. 
But I cannot ſee any good reaſon why a defender may not oblige the 
purſuer to inſiſt in the reaſons of reduction libelled, or that he may 
be abſolved therefrom, fince they are once brought in judgment, and 
the maxim juſt referred to cannot exclude him from that benefit. 
The reaſons of reduction are as many as there are grounds of law 
for reducing rights, of which I have ſpoken in the proper places. 
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Tux uſer of the deed, againſt which improbation is offered, re- 
gularly muſt Abide by the verity of it, Sub periculo falſi, i. e. That he 
ſhall undergo the pain of falſehood if it is improven. I have taken 
notice elſewhere*, How far a qualified abiding by, viz. That he 


came fairly by the deed, in ſuch a way as he ſpecifies, may be ad- { 


mitted; to which I ſhall only add, That it is a mot arbitrary queſtion, 
and ſometimes the court admit it, and at other times refuſe the fame, 


and only allow the party to Proteſt in terms of the quality, as ap- 


8. How far 
the uſing 
falſe deeds 
infers the 
ſame pain 
with the fa» 
bricating 
them. 


9. Examina- 
tion of the 


party charg- 


ed with falſe- 
hood. 


10. The party 
ſaid to have 
ſigned the 
deed, not ad- 
mitted a wit- 
ne ſs in the 
improving it. 


his own acceſſion to fabricating the ſame be proved. 


pears from the various caſes upon that head. The difference be- 
tween the two ſeems to be, That a ſimple abiding by continues the 

arty under apprehenſion of the fatal conſequences, in caſe the deed 
* improven, and he do not prove the allegations in his proteſt; from 


which the admitting it qualified relieves him, he being then in no 


danger from uſing the deed, and abiding by the * it, unleſs 


owever, the 
rule laid down in the above- quoted place generally holds, viz. That 


the uſer muſt Simply abide by the deed, unleſs he produce another 


to do it; as the cedent, where the aſſignee is the uſer of the bond 
challenged; and the meſſenger or notary, in the caſe of executions 


or inſtruments, offered to be improven. 


Tur fraudulent uſing falſe writings ſubjects the party to the pain 
of death, in the ſame manner as the falſifier, by the laws of other 
countries as well as with us; but then the uſer, without any acceſſi- 
on to the forgery, has liberty, by their laws, to retract, and to bind 
himſelf that he ſhall never uſe them thereafter; in which caſe he is 
ſubjected to the coſts of ſuit, and the writings are only declared Im- 
probative e. After the ſame example with us, if the uſer do not ſign 
an abiding by the writings, they are only cut off by the certification 
againſt them; and he who uſed them is ſafe, farther than as to the 
expence of the other party, unleſs he was the actual fabricator, or 


acceſſory to the forgery. 


THERE 1s a particular in the improbation of writings as falſe, be- 


fore the court of ſeſſion, worth obſerving ; they examine the party 


upon the deed under challenge, as to the circumſtances relating to 
the ſame, which they do in the firſt place. This does not obtain in 


a criminal proſecution before the court of juſticiary ; but it is neceſ- 


{ary in the above caſe, in order the more eaſily to bring to light ſuch 
works of darkneſs. Nor has the defender ground to complain ; for if 
it is a true deed, ſuch examination may turn to his advantage, by 
putting the ſame in its proper light; and if it is falſe, all means ought 
to be competent in order to his conviction. I apprehend this courſe 


was one reaſon for the uſage of bringing cauſes of falſehood, in the 
firſt inſtance, before the court of ſeſſion. 


IT is moſt certain, that a party who ſues an improbation of a writ- 
ing, faid to be granted by him, or in any other form propones im- 
probation againſt a deed, importing a debt or charge. upon him, can- 
not be admitted a witneſs in order to improve it as falſe; for that were 
to be a witneſs directly for himfelf, or in his own cauſe. And tho 
the ſame is offered to be improven by way of complaint, at the in- 
{tance only of his majeſty's advocate, the party cannot be produced as a 


witneſs 


4g. 1. tit. 10. 
114. 124. 


b Hume (im- 
probation) 
p· 454, &c. 


* Fab.cod, 
ib. 9. tit. 13. 
def, 10. , 


2 July 16. 
1751. king's 
advocate a- 


gainſt Herds. 


dB. 1. tit. 10. 
ſect. IS» 


© Nov. 7. 
1751. Ropp. 
of Leith a- 
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reſter. 


aid. 12 ditto. 
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witneſs for the purſuer *; for, tho it be at the ſuit of the public, yet 
the private party has the ſame intereſt in the cauſe, as if it were at 
his own inſtance ; fince, if the writing is improven, he is freed of 
the debt or claim which otherwiſe might ſtand good againſt him. I 
have diſcourſed more at large, in another place, upon the improba- 
tion of writings d, to which I ſhall only add the following caſe. 


A GENTLEMAN, ſtraitened in his credit, fabricated ſeveral bills, 
and indorſed them to his creditor, who was urgent for payment ; 
and the matter coming to be diſcovered, a complaint was exhibited 
againſt him for forgery. The iſſue was, that the bills appeared all 
(except one) to have been drawn upon fictitious perſons ; for none 
ſuch were to be found. As to the one which was upon a real per- 
ſon, to whom the deſignation, in the direction of the bill, perfectly 


agreed, the defender, to avoid the charge of forgery, pretended, That 


it was on another of the ſame name that accepted the bill, but he could 


not aſcertain him. As to the bills on the fictitious perſons, it could not 
be forgery, which is only Where one's ſubſcription is forged, in order 


to ſubject him to a falſe deed, which was not the caſe here ; but ſure, 
the indorſing even thoſe bills was a great cheat. The lords Found the 
bill drawn upon the real perſon forged, and the reſt falſe and feigned*, 
and inflicted an arbitrary puniſhment upon him, v:z. they Declared 


him infamous, ordained him to be ſet on the pillory, and to be ba- 
niſhed into the plantations for life, with certification, That if he re- 


turned to this country, he ſhould incur ſevere puniſhment, (needleſs 


to be here mentioned) and found him liable in 300 J. Sterling of da- 


mages and expences to the creditor “. This may ſeem rigorous, but 


being a notorious roguery, and the firſt of the kind, it was neceſſary, 


as an example, to deter others from the like practices. And indeed, 


according to the ſtrict rules, they might have remitted the defender 
to the court of juſticiary, in order to a capital puniſhment, in reſpect 


to the bill to which the party's acceptance was forged. 


* June 17. 
1712. Hume. 
Fount. july 
30. 1080. 
Hume. Gosf. 
Jan. 22. 
1674. Cran- 
ſton. 


I. 
Proving the Tenor of Writings. 


OMETIMES writings happen to be loſt, or accidentally de- 
ſtroyed. Therefore, to ſupply that defect, and to renew and 
redintegrate the ſame, the wiſdom of our law hath deviſed actions 
for proving the tenor of the ſame. Upon ſuch emergencies, they are 
neceſſary remedies, becauſe fome writings are eſſential to the right, 
and others are indiſpenſible means of proof. The lords of ſeſſion 


ſometimes diſpenſe with the ſolemn manner of proving the tenor, 


and ſuſtain it on a petition : for example, where a writing produced 
as the ground of action or defence before them has been defaced, 
or parcel of it worn or torn off, or the writing itſelf loſt during the 


fuit*; but this ſummary procedure can only take place in the like 


favourable circumſtances, and when recently applied for. 


In this action the Caſus amiſſionis, viz. the accident or occaſion by 


which the writing was loſt, and tenor of the writing, muſt always 


be libelled; and ſometimes the libelling the caſus amiſſionis is ſuffici- 
Vor. II. 7 4 ent, 


11. The caſe 
of indorſing 
bills drawn 
upon fiftiti- 
ous perlons» 


1. Actions of 


proving the 
tenor, they 
are founded 
in the civil 
law. In ſome 
favourable 
caſes, the 
court allows 
the tenor to 
be made up 
ſummarily. 


2. In proving 


of tenors, 


muſt the ca- 
ſus amiſſionis 
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be always 
proved. 


' Other, it will be more eaſily admitted, and a general ſuggeſtion, That 


3. Admini- 
cles for prov- 
ing the te- 
nor; the dif- 
ferent kinds 
of them, 
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ent, without proving it; otherwiſe than by the purſuer's oath ; and a 


eneral averment, That the writing is loſt or deſtroyed, may be good. 
here is a difference in writings in this reſpect, for ſome writings 


lands, &c. And others, to be paid and retired, as bills or bonds of 
borrowed money. In thoſe laſt, the caſus amiſſionis, or occaſion of 
the loſs of the writings, muſt be ſpecified and proved ; but, in the 


the writing is loſt, will be ſufficient ; eſpecially, if there are admi- 
nicles in writing relative to the deed that 1s loſt. And, on the other 
hand, in favourable caſes of that kind, ſuch as a contract of mar- 


riage between perſons of that rank that they are preſumed not to 


marry without a contract; the tenor will be admitted, if the ſpe- 
cial caſus amiſſionis, and tenor of the deed are fully proved, tho' there 
be no adminicles in writing“; but, in ſuch caſes, the witneſſes muſt 
be beyond all exception, and their teſtimonies pregnant. 


ADMINICLES, in the general acceptation, are All cireumſtances 


that aid or help to make out the tenor of the writing, or to ſupport 
the action. But, in a more limited ſenſe, common in the language 
of our law, they are underſtood in a-proving the tenor of adminicles 
in Writing. The moſt pregnant of which are collateral deeds in writ- 
ing under the party's hand, relating to the deed in queſtion, whereof 
the tenor is to be made up, which import, That he had granted it. 


Again, judicial proceedings in a court of record, where ſuch deed is 


mentioned to have been produced, and the granter or his repreſen- 


4. Provings 
of the tenor, 
in ſome mea- 
ſure, founded 
in the civil 
law. 


5.The courſe 


followed, in 
our old law, 
to ſupply a 
proving of 
the tenor, 


6. If the ſub- 
ſtantial parts 
of a writing 
are proved, 
the ordinary 


tative a party to the ſuit; or where documents had been taken upon 


the ſame as a ſeiſin, or even an extract of the ſeiſin, or copies of the 


deed atteſted by notaries, or depoſed to by witneſſes of credit, are 


good adminicles?. The term (Adminicles) is uſed in the canon law in 


the ſame ſenſe as with us ©, from which it probably was derived to us. 


Tur action of proving the tenor is, I apprehend, peculiar to our 
law, as reviving a deed which had periſhed by accident. But it is in 
ſome meaſure founded in the civil law ; for, by it, when a writing 
was accidentally loſt, the party, in whoſe favour it was granted, up- 
on proving the accident by which it periſhed, was allowed to give 
evidence of the contents by witneſles d. 1 


By our old law, when a deed was loſt by accident, the caſe be- 
hoved to be tried by an inqueſt; and if they, by their verdict, found, 
That a deed of ſuch tenor as the purſuer inſiſted for was really grant- 
ed, and that there was ſufficient evidence of the accident by which 
it was loſt, ſuch verdict was to ſtand in place of the deed ; fo that 
truly it was a decree of proving the tenor in a moſt effectual manner. 
And now a decree of the court of ſeſſion, Finding the tenor proved, 
ſupplies the deed, in the fame manner as ſuch verdi& formerly did, 


and the court of ſeſſion is in place of a Jury. 


Ir there are adminicles in writing which prove the ſubſtantial 
parts of the deed, the tenor will be ſuſtained without witneſſes de- 


poſing thereon f, and there needs no proof of the full tenor, the or- 


dinary clauſes being always preſumed. But the tenor will not be ſuſ- 


tained 


are intended for perpetual evidences, as diſcharges, diſpoſitions of 


june 9. 
1674. Cu- 
ningham. 
Jan. 2. 1580. 
Lithgow. 


> July 26. 
1662. lady 
Milton. 
Fount. Dec. 
15. 1702. 
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© Cap. 13. 
ext. de pro- 
bat. 


dL. 18. in fin, 
c. de teſt. l. 
10. c. de fide 


. inſt, nun. 


L Quon. At- 
tach. c. 55. 


fHarc,(prov- 
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Feb. 2. 1622. 
Leſmore. 
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Kinnier, 
Fount. June 
26. 1712. 
Invlis, 


4 july 17 
1713. Black- 
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Campbell. 

b Fount. June 
26. 1712. 
Inglis. Dalr. 


June 13. 


1707. Trot- 


ter. 
©P. 1579. 


e. . 
D. P. 1579. 


c. 75. 


Dirlt. deciſ. 
283. 


f Lord Stair, 
b. 2. tit. in- 
feſtments, 


& c. p. 195. 


tained with any extraordinary clauſes, unleſs they appear from the 
adminicles, even tho the witneſſes depoſed expreſsly upon them; 
for that were ſo far to make up the writing ſolely by their depoſiti- 
ons. The witneſſes, upon the tenor, ought regularly to depoſe as 
to the ſolemnities of the writings, that they either were witneſſes 
themſelves, duly infert and ſubſcribing, or ſaw the writing con- 
taining the ſolemnities; or, if any relative writing, as a ſeiſin, or ex- 
tract of it, containing the ſolemnities of the writing that is loſt, be pro- 
duced, it may be ſufficient. This would ſeem abſolutely neceſſary; 
becauſe the purſuer's intent may otherwiſe be to make up a writing 


as valid, which was null or defective, and the court of ſeſſion found 


this to be the rule. But, if the writing has been produced in pro- 
ceſſes where the debtor was appearing, and not objecting to the for- 


mality of it, that will be diſpenſed with b. 


By an old ſtatute ©, The tenor of letters of horning, and their 
executions, cannot be proved by witneſſes ; but that will not hinder 
the tenor of them to be proved, if there are adminicles in writing. 
By a preceeding ſtatute * of the ſame parliament, hornings, and ex- 
ecutions of them, were ordained to be regiſtred within 1 5 days after 
the denunciation; ſo that proving the tenor of them thereafter be- 
hoved to be much eafier than before. And indeed from the caſe, 
that gave occaſion to the act, diſcharging a proof of the tenor b 
witneſſes, as therein recited, it appears to have been inſiſted for by 
a defender to delay the purſuit. So that action for proving the tenor 
of ſuch writings does not ſeem to be thereby excluded ; eſpecially as 
to ſuch as ſhould happen thereafter, which behoved to be on re- 


cord. And indeed, even the tenor of decrees may be proved, where 


the adminicles are ſtrong and pregnant *. 


A PROVING of the tenor of a writing may be repeated againſt an 
improbation of it, in which caſe the court will ſtop certification for 
ſome ſhort time, till the event of the tenor. A decree of proving the 
tenor is equally probative with the principal writing itſelf, and in e- 
very reſpect ſtands in place of the ſame, 


THe lord Stair ſtates the caſe of one's whole writings of his e- 
ſtate being deſtroyed by fire, or other accident, that he may get 
himſelf cognoſced heritable proprietor, on a proof by witneſſes, be- 
fore a jury, That he, and his predeceſſors or authors, poſſeſſed as 
ſuch; and that, on producing the Verdict, he will obtain a charter 
from the crown; that he had obſerved this done f. This was after 
the example of our ancient courſe above remarked. How far ſuch 
procedure can be ſupported at preſent, is a queſtion ? And, if the 
predeceflor ſtood infeft, the perſon who ſuffered ſuch misfortune 
may obtain himſelf ſerved and infeft in the lands, as heir to him, 
ſince extracts of the retour and ſeiſin will be ſufficient evidence to 


the jury of the predeceſſor's right in ſuch calamitous caſe. And this 
will certainly hold as to the king's immediate vaſſals; for the crown 


never excludes the ancient heritable poſſeſſors, as his lordſhip juſtly 
reaſons. And we may further obſerve, that the king's kindly te- 
nants are holden as heritors of their ſeveral poſſeſſions, without do- 
cuments in writing, as in the caſe of thoſe of Lochmaben, In other 


caſes, 
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caſes, it would ſeem That the party muſt procure a decree of proving 
the tenor of his loſt rights, or depend on the juſtice and diſcretion 
of his authors to renew them. In the caſe of ſuch calamity happen- 
ing upon a public occaſion, as where rebels, in poſſeſſion of the coun- 


try, deſtroy or carry eff mens writings, the legiſlature moſtly interpoſes, 


10, How far 
the equiva» 
lent to a2 
proving the 
tenor is ad- 
mitted by the 
law of Eng- 


land. 


x. A proof by 
witneſſes ge- 
nerally e- 
ſteemed in 
our law leſs 
firm than 
that by writ- 


Bo * 


2. Two wit. 
neſſes requi- 


ſite, unleſs by 
ſpecial ſta- 
tutes it be 


. Otherwiſe 


provided. 


3. What if 


the witneſſes 
on the one 
ſide and other 
are contra- 


dictor Ye 


by an act facilitating the ſupply of ſuch deeds, otherwiſe than in the 
ordinary courſe of proving the tenor, as was done after the late rebel- 
lion*®. And which hath been done upon other occaſions, as where a 
public regiſter was deſtroyed by fire. And it would ſeem, that in the 
caſe of a private party's whole writings being conſumed by ſuch ac- 
cident, the like remedy may be granted, neceſſary precautions be- 


Tux law of England, in caſes where one's deeds, or other writ- 
ings, are deſtroyed by fire, or other accidents, allows a proof of 
them, and of the way they were deſtroyed, in the trial of any cauſe 
thereon depending, the neceſſity of the caſe requiring ſuch pro- 


ceeding®*, 


Fa 


Tix. ME 
Proof by Witneſſes. 


EPOSTTIONS, or Teſtimonies of witneſſes, are an ordinary 
mean of proof, and are Evidence in the moſt proper ſenſe ; and 
in improbation of writings they are prevalent over the writings there- 
by improven. But moſtly writing is eſteemed a more firm proba- 
tion than witneſſes: for, as I have ſhown, the rule is, That writing 
cannot be taken away by witneſſes . And in many caſes a proof by 
witneſſes is rejected; thus nuncupative legacies, vix. ſuch as are 
left by word only, beyond 100 /. Scots, cannot be proved by wit- 
neſſes, nor can verbal promiſes, to the ſmalleſt amount; and writing 
is eſſential to the conſtitution of divers deeds, as has been elſewhere 
obſervedb. But where writing uſes not to be adhibited, as in bar- 
gains about moveables, to the greateſt extent, witneſſes are admitted 


within five years after the cauſe of action, and current account of 


furniſhings, within three years of the laſt article, as I have ſhown in 
the proper place. And on various other occaſions witneſſes are a good 
mean of proof, and generally in crimes they are the only evidence. 


of fact, unleſs it is expreſsly provided otherwiſe by ſtatute ; as the 
caſe is in ſome occult frauds relating to the cuſtoms or exciſe, or to 
a beneficial manufacture, and on other occafions. Thus, by the late 
ſtatute, for the better preſervation of the game *, offences againſt 
the ſame may be proved by one credible witneſs. 


WHERE witneſſes, upon one fide, depoſe inconfiſtently with thoſe 
on the other, the character of the witneſſes, and credibility of 
their teſtimonies, as well as their number, are to be conſidered, in 
order to give the preference; in ſuch caſe, Teftimonia non ſunt nume- 


randa, ſed ponderanda*, the moſt worthy are to be credited. 
Tur 


Two witneſſes concurring are requiſite in the proof of any matter 


4 20 Geo, II. : 


ing always adhibited, to prevent fraud in patching up fictitious deeds. 


bVin. (neceſ- 
lity) p. 536. 


Sup. tit. 26. 
proof by 
writing. 


bB. 1. tit. 11. 
d 23, &c. 


eB. 2. tit. laſt, 
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h Jan. 17. 
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Tux rule as to the competency of witneſſes (called, for moſt part 
with us, their Hability) is, That all perſons may be witneſſes, except 
ſuch as are prohibited by law, of whom we have a long liſt in our 
old law *, but which is much varied fince by later practice. Some 
regularly are incapable of bearing teſtimony, others in particular 
caſes only. Again, ſometimes witneſſes, otherwiſe incompetent, are 
received in particular caſes, on account of the difficulty of proof, as 
in occult crimes or domeſtic affairs; and ſome who are competent 
have the privilege to decline witneſſing, and ſo cannot be compelled 
to depoſe. Thoſe who are Infamous, infamia juris, as being con- 
victed of crimes inferring infamy, or declared ſuch by the ſentence 
of a proper court, or found guilty of perjury, are regularly altoge- 
ther incompetent, it being preſumed, they will not regard the aw- 
ful ſolemnity of an oath; but infamia fadti, as doing penance in the 
church for adultery, is not regarded. An Atheiſt- infidel cannot be 
a witneſs, but a Jew or Mahometan may, becauſe he owns the Bein 


4. All perſons 
may be wit- 
neſſes that 
are not pro- 
hibited. Per- 
ſons, infa- 
mous, infa; 
mia juris, 
and athieſt- 
inſidels are 
ſimply re- 
jected; how 
far other in- 
ſidels who 
own the be- 
ing of God, 
tho' they de- 
ny the Chri- 
ſtian religion, 
are admitted. 


of Gop, to whom alone appeal is made in an oath, And therefore 


if one declares his acknowledgment of Gop, the objection is remov- 
ed, tho he does not believe the bleſſed TRIN IT of Perſons, or even 
denies revealed religion. This laſt cannot hold in England, or be- 
fore our court of exchequer; ſince, by their form, witneſſes muſt be 
{worn upon the Bible, which cannot take place, unleſs they own it; 
or at leaſt the Old Teſtament, as 1s the caſe of the Jews. 


PERsoONs within the age of diſcretion or Pupillarity, are ſuppoſed 
not to know the import of an oath, and ſo cannot be allowed, in 
their infant years, to bear teſtimony. And ſome learned authors are 
of opinion, that they cannot be received afterwards, to depoſe upon 
facts that happened during their pupillarity*; but which may juſtly be 
doubted, if + party was paſt the years of infancy when the things 
happened, being, at ſuch age, preſumed capable of obſervation . But 
furious perſons cannot be admitted to depoſe, even in their lucid in- 


tervals, upon things which fell out during the time of their fury, 
being then ſuppoſed altogether incapable. 


IT is ſelf-evident, That perſons cannot be admitted witneſſes in their 
own cauſes, or where they are to gain or loſe by the event; but, tho 
they have an intereſt in the ſubject of debate, they may be produced 
againſt third parties, who are on the ſame fide as to a collateral point 
of the queſtion, but they are incompetent witneſſes for them. Bur- 
geflcs may be witneſſes in matters concerning the common good of 
the community; for it does not belong to the particular burgeſſes, 
but to the corporation, as ſuch s. But where the particular burgeſ- 
ſes may be affected with the event of the queſtion, they will be re- 
jected". Capital enmity is ſufficient to ſet one from being witneſs a- 


gainſt the perſon to whom he bears it; but expreſſions of enmity 


will not be regarded, if the witneſs purge himſelf of malice upon 

oath. Therefore the facts or circumſtances, whence the enmity is in- 

ferred, muſt be particularized and proved by the perſon who would 

have the witneſs rejected; for otherwiſe the witneſs may uſe theſe 

1 deſignedly to get himſelf rejected from depoſing againſt 
is friend. « 


Vol. II. 8A PERSONS 


6, Perſons 
_ be wit- 
neſſes to 
prove facts 
that happen» 
ed during 
their pupil- 
larity; but 


not lunatics, 


as to what 
happened in 
the time of 
their furioſi- 


ty. 


6. How far 
can perſons 
be admitted 
in a cauſe, 
wherein they 
have an in- 
tereſt; the 


caſe of capi- 


tal enmity in 
the witneſſes; 
or of burgeſ- 
ſes, in the 
affairs of the 
community. 
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5. The re- 
ceiving good 
dee d, giving 
artial coun- 
el, or offer- 
ing to be wit- 
neſs, good 
objections to 
their being 
received. 


8. Servants 
may be wit- 
neſſes againſt, 
but not for 


their maſters, 


9. What rela- 


tion good to 
calt a witneſs. 
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' PxrsoONs who have received Bribes or good deed, or got promiſes 
of the ſame to depoſe in the cauſe, or have prompted the party to 
the action, or given partial counſel therein, or ultroneouſly offered 
themſelves to be witneſſes, or were inſtructed how to depoſe, cannot 
be admitted. But That will not hinder one from inquiring at per- 
ſons What they know of the matter; nor will a diſcovery, in that 
manner, be any exception againſt the witneſſes, becauſe the motion 
does not come from them, and it is neceſſary that the party know 
whom to cite. 1 | | 


SERVANTS cannot regularly be witneſſes for their maſters, tho' 
they may againſt them; and, if they were diſmiſſed the ſervice after 
the citation, or in order to qualify them to be witneſſes for their 
maſters, they will ſtill be rejected, that being Fraudem facere legi b. 
The maſter is a good witneſs for or againſt the ſervant ©, 125 


PRRSONs in ſuch Relation, that would be a ground for declining 


them as judges, cannot be witneſſes ſor their kinſman, but are good 
againſt him. Judges may be declined, who are father, ſon, brother, 


jan. t. 167m. 
lady Milton. 
Fount, June 
I7. 1707. 
Livingſton, 
Harc. (pro- 


bation) Feb. 


1682. lady 
Cranſton. 


dFount. Feb. 
5- 1709. lady 
Cardroſs, 
©Balf.May 5. 
I 542, Pi. car- 
die. 


uncle or nephew to the purſuer; and the ſame relation by affinity, 


except in the caſe of uncle and nephew, is a ſufficient objection 4. 
The reaſon of the thing, and precedents in the court of ſeſſion, ſnew, 
that this rule may be applied in reſpect to witneſſes. Thus, a bro- 


ther- in- law was found not receivable, even after. the death of the pro- 


10. What if 
the relation 
is equal as 
to both par- 
ties. One 
may croſs 
interrogate 
his relation 
led by the o- 
ther party. 


11. Huſband 
and wife not 
good witneſ- 
ſes; ſome- 

times a child 
admitted for 
one parent 


ducer's ſiſter, which made the tie between him and the witneſs her 
husband. But an uncle: in- law was admitted f; and therefore a cou- 
ſin- german, who is in a remoter degree, would certainly be a good 
witneſs; and indeed, neither the one or the other is conſidered as a 
Conjunct perſon, in the deciſions upon the act 162 1, and conſequent- 
ly no partial favour is preſumed in them. If the relation of the wit- 
neſs is by unlawful conjunction, upon the part of the reputed father, 
it is no objection s; for in that reſpect a baſtard is eſteemed in law to 
have no father, and to be nullius; but, if it is on the part of the mo- 
ther, the exception is equally good, as if it were by marriage, the 
mother being always certain. 


A w1TNEss may be rejected on propinquity to the producer, tho 


he be in the ſame, or even nearer relation to the objectorb; becauſe 


partial affection is preſumed till to influence him. Where one ad- 
duces a witneſs within the forbidden degrees, as to the adverſe party, 
it is regular for ſuch other party to croſs interrogate him, from which 
the relation of the witneſs cannot bar him: but, if That is neglected, 
he cannot be examined by his near kinſman, notwithſtanding the 
other party's having uſed him; becauſe, in the firſt caſe, the whole 
truth ought to be expiſcated ; whereas, in the other, the general rule 
holds, That the party muſt prove his allegations by competent wit- 
neſſes. eee 


5 


HusBAND and wife cannot be witneſſes for each other; and the 
lords of ſeſſion found, That a wife could not be admitted againſt her 
husband k. And parents and children cannot regularly be witneſſes for 

or againſt one another; but children were admitted witneſſes for 
N | proving 


dP. 1681. 
c. 16. 


e Jan. 15. 
1679. Brown. 
Bruce 
Nov. 30. 
1716. Mon- 
crief. 


Nov. 6. 
1624. Aik- 
man. Had. 
Nov. 22. 
1622. Grant, 


h Nov. 6. 
1624. Bon- 
ington. Had. 
Nov. 20. 
1602. Grant. 


i Nov. 24. 
1709. Mon- 
teith. 


k June 1744 
Crawford of 
Keir. 


a Falc. March 
$, 1748. 
Cuming. 


d Dirl. deciſ. 
441. 


e Fount. July 


18. 1678. 
lord Rollo. 


d Novel. 90. 
fy A 

© Voet.\ 8. 
hoe tit, 


f Harc, (pro- 
bation) Jan. 
1682. Hay. 
Fount. Dec. 
23. 1692. 
Brisbane. 
Dec. 15. 
1701. Aliſon. 


E Dec. 9. 
1666. Thom- 
ſon. Gosf. 
Nov. 22. 
1668. Mac- 
Kenzie. 

n Home (wit- 
neſs) July 
31. 1732. 
Barber, 


i July 22. 
1751. king's 
advocate a- 
gainſt Gray, 
&c. 


k Decem. 26, 
1630. lord 
Johnſton, 
June 28. 
1637. lo. 
Dunipace. 
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proving their father's maltreating their mother, in order to her ob- 


taining a ſeparate aliment “. 


* 


ApvoCATES, writers and agents, cannot regularly be witneſſes 
for their elients in the cauſes wherein they are concerned; but in o- 
ther cauſes they may. Nor can they be produced againſt the client, 
ſo as to propale the ſecrets of the cauſe, or ſuch matters which they 
know only from their client's information: and even one's being pre- 
ſent, when the cauſe was adviſed by the lawiers, is ſufficient to ſet 


him from being a witneſs *; for thereby he gives partial counſel, or 
ſtates himſelf as a party. 


Tu ros and curators cannot be witneſſes for their minors, tho 
they may againſt them, in matters which will not ſubject themſelvese; 
for they are parties, where they are accountable to the minors, and 
ſo cannot be uſed as witneſſes. 8 or Brokers, by the civil law 
could not be witneſſes concerning things tranſacted by them without 
conſent of both parties*; but, by the preſent cuſtom, they may be 
uſed by either party without conſent of the other *. 


A CREDIToOR may be witneſs in the cauſe of his debtor, or a cau- 
tioner in that of a co-cautioner, if ſuch debtor or co-cautioner are 
abundantly ſolvent ; but otherwiſe, in a civil action, they may be 
ſuſpected, as depoſing in a matter where they may gain or loſe, in 


the event, their payment or relief perhaps depending thereon f. A 


blind man may be a witneſs as to things that do not depend on the 
ſenſe of ſeeing. 


SOME caſes require, 'That all perſons capable of obſervation be ad- 
mitted witneſſes, as above hinted. Thus, in occult and dotneſtic 
crimes, all perſons are receivable, that are ſuppoſed capable of know- 
ing what happened, tho', in other caſes, incompetent ; becauſe, 
from the nature of the thing, there is difficulty in the proof, and o- 
therwiſe theſe crimes might paſs unpuniſhed ; and in other caſes 
alſo, where, from the nature of them, there is a penury of wit- 


againſt the 


other. 


12. In what 
reſpe& may 
advocates, 
writers, and 
agents be 
witnelles ; 
one's being 
preſent when 
the cauſe is 
adviſed, a 
good objeQi- 
On. 


13. Are tutors 
and curators, 
or brokers, 
good wit · 
neſſes. 


14. In what 
caſes may a 
creditor, in 
the cauſe of 
his debtor, | 
or acautioner 
be a witneſs ; 
may a blind 
man be wit- 
neſs. 


15. In ſome 
caſes, all per- 


ſons capable 
of obſervati- 
on mult be 
admitted wits 
neſſes, tho 
otherwiſe in- 
competent. 


neſſes preſumed :. Thus likewiſe infamous whores are admitted to 


prove criminal converſation, in theſe houſes where 'tis preſumed 
people of better character do not frequent: and the evidence of bro- 
thers and ſiſters is admitted in a proof of clandeſtine marriages, ſuch 
near relations being generally the only perſons called thereto®, 


Axp which is more extraordinary, ſometimes the party injured 
may be produced as a witneſs to prove the fact, where the proſecu- 
tion is at the inſtance of the public, as in an indictment for robber 
on the high-way, rape or forcible marriage i; becauſe otherwiſe the 


crime might eſcape puniſhment, and the party is not to gain or loſe 
by the event of the trial, 


Ir is likewiſe to be obſerved, That incompetent witnefles, even 
in civil caſes, are ſometimes examined by the court of ſeſſion, Ex 

officio, ad informandam conſcientiam judicis, viz. to expiſcate the truth 
in ſome intricate obſcure tranſactions, reſerving to themſelves the 
import of the objections . This is after the courſe of the law of 


England, 


16. Some- 
times the 
party injur- 
ed admitted 
a witneſs. 


17. Incom- 
petent wit- 
neſſes exa- 
mine d ex of- 
ſicio. 
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13. Witneſſes 
cum nota, 
The cauſa 
ſcientiz. 
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England, which allows witneſſes of the neareſt relation or connec- 
tion to be examined, leaving to the jury to conſider the weight of 
the exceptions, as ſhall be ſhown in the obſervations ſubjoined. The 
above procedure is one of the particulars in which the court of ſeſ- 
fion exert their nobile officium, as I have ſet forth above *. 


IT appears from the premiſes, and nature of the thing, That ſome 
viele are unexceptionable, Omni exceptione majores. Others again 
are liable to ſome objections, and yet received: thoſe are generally 
admitted only cum nota, that is, That full credit is not to be given 


them, but that their teſtimonies ſhall adminiculate or aid the proof. 


19. How far 
a witneſs may 
obtain his 
depoſition to 
be rectified, 


20, In what 
caſes are wo- 
men admit - 
ted, they are 
not receiv- 
able in writ» 
_ ings, 


Witneſſes, in many caſes, ought to give a ſpecial Cauſa ſcientiæ, viz. 
the ground whereupon they know the truth of what they have de- 
poſed ; and the ſtronger That is, they merit the greater credit, 


Ir, upon recalleion, a witneſs finds himſelf to have been in a 
miſtake as to any particular, he may recently apply to get it rectified. 


But cannot inſiſt to have himſelf re-examined, ad exonerandam conſci- 


entiam, vix. on pretence of exonerating his conſcience as to what he 
had formerly ſworn, for that is acknowledging himſelf foreſworn ; 


and to indulge people in ſuch caſe, were to open a door to enervate 


all teſtimonies b. 


Or old, with us, Women were rejected from being witneſſes in 
moſt caſes, but now: they are for moſt part admitted ; unleſs where 
the parties ought to have called witneſſes, for then they have them- 
ſelves to blame that did not make uſe of others ©. And therefore wo- 
men are altogether incompetent witneſſes to deeds of parties, teſta- 
ments, or inſtruments of notaries, as I have ſhown elſewhere d. But, 
by the preſcription of the civil law, they were admitted in all deeds 


and inſtruments, except teſtaments, as to which they were rejectede. 


21.Moveable 


tenantsgood 
witneſſes; the 
objection, 
that the wit- 
neſs is not 
worth the 
king's un- 
law, how far 
good, 


2 2 . Inſtru- 
mentary wit- 
neſſes liable 


Nor regularly are they admitted, as evidence of bargains provable by 


witneſſes f. But in crimes they are always receivable, theſe generally 


being founded upon palpable facts. 


MoveABLE tenants, or ſuch as are not under tack, for terms to 
run, could not, of old, be witneſſes for their maſter, from the pre- 
ſumed influence he might have over them ; but now they are gene- 
rally admitteds, And indeed, the reaſon for rejecting them ceaſed, by 
the act which injoins a regular warning of tenants"; ſo that, in a 
proper ſenſe, there were no moveable tenants ever ſince, viz. ſuch 
as might have been ſummarily ejected, according to the ancient uſ- 
age. Thus likewiſe the exception of Poverty, v:2. That the witneſs is 
not worth the king's Unlaw, or 10 J. Scots, the common fine, of old, 
for abſence from courts, or ſmall delinquencies, was much more 
reſpected formerly than at this day. It only can be proved by the 


witneſſes's own oath; and, if his veracity is otherwiſe unſuſpected, he 


will not be rejected on that head; eſpecially, if he be in ſervice, or 
have a trade, or even be a day-labourer : but a common beggar will 
not regularly be received. 5 


INSTRUMENTARY Witneſſes, or Subſcribing Witneſſes to deeds of 


parties, are liable to none of the objections that lie againſt witneſſes to 7 


facts, 


* Sup. tit. 7. 
924. 


b Fount, July 
16. 1701. 
Irvine. 


© Tan. 13. 
1737. Wiſe- 
man, 

dB. I. tit. 11. 
d 27, 


L. 20. 86. 


ff. qui teſtam. 
"IF 
f Dalr. Dec. 
13. 1715. 
Waugh. 


© Harc. (pro- 
bation) Nov. 
3. 1687. 
Pounie. 
Hume (wit - 
neſs) p. 522. 
Jan. 15. 
1735. Black- 
addar. | 


SP. 1559: 
c. 39. 


I Nov. 24. 
1709. Arm- 
ſtrong. Nic. 
(witneſs) 
an. 1623, 
miniſter of 


Jedburgh. 


* June 19. 
1712. cre- 
ditors of Or- 
biſton. 

d B. 1. tit. 11. 
) 25. 


e Nov. 20. 
1746. Na- 
pier. 


d Fount. June 
14. 1709. 
Mackenzie, 


. 1637. 
c. 53. 
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facts, or verbal contracts, being received by conſent, ſo far as concerns 
the form of the deeds, as veſted with the due ſolemnities. But as 
to any extraneous facts, in order to invalidate or ſupport the deeds, 
they are in the ſame caſe with other witneſſes, and may be objected 
to on the ſame grounds; as to prove death- bed or convaleſcence of 
the party, at the time of granting the deed in queſtion, to which 
they are ſubſcribing witneſſes*, I have treated elſewhere more at 
large of inſtrumentary witneſſes b. 


A Wiruxxss is not bound, nor can be compelled to depoſe in 
matters that may infer turpitude or diſgrace upon himſelf; but in 
ſuch caſe he may diſpenſe with the privilege, the maxim being, that 
Nemo Tenetur jurare in ſuam turpitudinem, None can be Compelled to 
ſwear in matters that tend to his own diſhonour. 


WIINZESssEs are cited, on a firſt diligence, to compear and depoſe; 
and if they diſobey, a ſecond diligence will be granted for apprehend- 
ing and impriſoning them, unleſs they find caution to compear at the 
day limited, and in that caſe they loſe their expences to which they 
are otherwiſe intitled. The ſame courſe is taken againſt perſons cit- 
ed as Havers of writings ; for they are to anſwer, upon oath, as to 
the writings in queſtion. Before witneſſes can be examined, they 
muſt be ſworn to tell the truth, and purged, as ſet forth in the next 
title, and they are examined ſeparately, that they may not hear what 
one another depoſes. If they cannot travel, a commiſſion, in moſt 
civil caſes, will be granted = taking their depoſitions ;. as likewiſe 
if they live in foreign countries. Such commiſſioners regularly are 
not intitled to a gratification, but their clerk is, and their expences 


muſt be defrayed by the party that leads the proof before them ©, If 


witneſſes offer themſelves without being cited, they are termed Ul- 
troneous Witneſſes, and are rejected, as preſumed to have a bias in 
favour of the party“. 


W1TNESSES are generally examined before one of the ordinaries 
upon the witneſſes ; but in matters of great moment, as in queſtions 
of Falſehood, and Proving the tenor of writings, the witneſſes regu- 
larly muſt be examined before the lords in preſence, or two ordina- 
ries muſt be preſent at taking their depoſitions. This circumſpecti- 
on is uſed ; becauſe the importance of theſe caſes requires ſuch ſo- 
lemnity. | 


 ForMERLY witneſſes and parties were examined only before the 


judge and clerks e, and their depoſitions were ſealed up till the cauſe 


came to be adviſed by the lords, which was done with cloſe doors, 


as all other matters were, without calling the parties or their lawiers ; 


f Act of ſed. 


Jan. 24. 
1673. 


and, after adviſing the ſame, they were again ſealed up f. But now 
they are taken in preſence of all concerned, and adviſed openly, after 
hearing parties; and for the more diſtinct apprehending the import 
of the proof, a ſtate of the proceſs is made up, wherein the teſti- 
monies ought to be methodically digeſted. 


W1TNESSEs regularly are only examined upon points admitted to 
proof; but ſometimes, when they are old or infirm, or they are in- 
Vor. II. 8 B tending 


to no objec· 
tion as ſuch; 
but as to ex- 
traneous 
facts, con ſi- 
dered as othet 
witnelles. 


23. A witneſs 


not bound to 


ſwear to facts 
that may in- 
fer diſgrace 


upon himſelf, 


24. Means of 
compelling 
witneſſes to 
come in and 
depoſe ; if 
they cannot 
travel, or live 
in a forcign 
country, a 
commiſſion 
granted; ul - 
troneous 
witneſſes, 


who. 


25. Witneſſes 
in forgery, 
and provin 
the tenor of 
writings, 
mult be ex- 
amined either 
by the lords 
in preſence, 
or by two 
ordinarics, 


26. Of old 


witneſſes 
were exa- 
mined, and 
their depoſi- 
tions adviſed 
by the lords 
with cloſe 
doors, but 
now with o- 
pen doors, 


27. Theoathg 
of witneſſes, 
on extraordi- 
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nary occali - 
ons, are tak - 
en to lie in 
retentis. 


28. How the 
teſtimonies 
of witneſſes 
are to be giv- 
en and au- 
thenticated; 
affidavits al- 
lowed in ac- 
tions in the 
plantations. 


1. Regularly 


husband and 
wife are not 


admitted as 
witneſſes for 
or againſt one 
another. 


2. One of the 
judges or ju- 
ry may be a 
witneſs a- 
gainſt the de- 
fendant; in 
what caſes 
may accom- 
plices be re- 
ceived; or 
one of the 
defendants 
for the other. 


3. Perſons 
convicted of 
crimes, or 
outlawed for 
crimes, are 
rejected from 
giving telti- 
mony. | 
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tending to go abroad, the court allows their depoſitions to be taken to 


lie In retentts, i. e. to remain in the hands of the clerk till there be 


occaſion for the ſame ; which, in extraordinory caſes, is evenallow- 
ed before the days of compearance are run. But if the witneſſes 
are {till living when the cauſe comes regularly in, they ought to be 
re-examined, if the adverſe party inſiſt for it; which is conform to 


the cuſtom in other countries, and this point of form is derived from 
the canon law ?. . 75 


TESTIMONIES of witneſſes are to be taken down in writing, in all 


civil caſes, and in criminal, for capital crimes, and the witneſs and 


the judge, before whom they are emitted, muſt ſign the ſame, or the 
judge alone, if the witneſs cannot write. And all witnefles muſt give 
their evidence viva voce, before the competent judge, or on a com- 
miſſion from him, as the rule in the civil law dire&s ; Te/tzbus, non 
teſtrmonits credendum e, i. e. The witneſſes themſelves, and not their 
extrajudicial teſtimonies are to be credited, and which is likewiſe the 
caſe in the law of England, as ſhall preſently appear ; for the credit 
that is due to the teſtimony depends much on the manner of the wit- 
neſs's behaviour at depoſing. But there is an exception from this 
rule by ſpecial ſtatute , viz. That where any perſon in Britain has 
actions depending before the courts, in the plantations in America, 


Affidavits in writing, upon oath, before the chief magiſtrate of the 
borow, in or near which the witneſſes refide, certified and tranſ- 


mitted under the common ſeal of ſuch borow, or the ſeal of the of- 


2 Fount. De- 
cem.9. 1685. 
Hamilton. 
Feb. 28. 
1696. Earl 
of Lauder- 
dale. 


d Cap. 5. ext. 


de teſt. 


fice of ſuch magiſtrate, ſhall be allowed to be of the ſame force as if 


they had been given in the court, or on commiſſion from the ſame. 


Obſervations on the Law of England, in relation to the Premiſes. 


- HUSBAND and wife, being as one and the ſame perſon in affecti- 
on and intereſt, can no more be witneſſes for one another than for 
themſelves ; nor regularly ſhall the one be admitted to give evidence 
againſt the other: but ſome exceptions have been allowed againſt this 
general rule, in caſes of evident neceſſity . 


IT is no exception againſt a witneſs giving evidence for or againſt 
a priſoner, That he 1s one of the judges or jurors that are to try him; 
nor That the witneſs hath confeſſed the ſame crime charged againſt 


the priſoner, if he has not been indicted for it ; for if no accomplices 
were to be admitted as witneſſes, it would generally be impoſſible to 


find evidence to convict the greateſt offenders ; and even accomplices 
who are indicted are good witneſſes for the king, till they be con- 
victed. It hath likewiſe been adjudged, that ſuch of the defendants 


in an Information, againſt whom no evidence is given, may be wit- 
neſſes for the others ®. 


A PERSON ſhall be diſallowed to be a witneſs in reſpect of his be- 
ing attainted, or even convicted of treaſon, felony, piracy, præmu- 
nire, perjury or forgery, or adjudged to ſtand on the pillory, or to 
be whipt or branded. Outlawry in crimes, but not in a perſonal 
action, is a good exception againſt a witneſs, as it is againſt a juror <. 


| IN. 


6 Head. P. 
C. book 2. 
c. 46. § 16. 


b Ibid. 


© Ibid. $ 21. 


bid. 


b 2 lev. 241. 
Bac. new abr. 
(evidence) 


14. 
© Hawk. ibid. 


$ 25» 


4 Ibid. $ 16. 


Bac. new 
abr. (evi- 
dence) 296. 


Bac. ibid. 


g Vin. (trial) 
p. 364. 


Tir. XXX. Obſervat. on the Law of England, &. 651 


In all caſes whatſoever, it is a good exception againſt a witneſs, 
That he is either to be gainer or loſer by the event of the cauſe, whe- 


ther ſuch advantage be direct and immediate, or conſequential on- 


ly. But it appears, from daily experience, that generally, in a cri- 
minal information, one is a good evidence to prove the offence, not- 
withſtanding the objection That he may have an action, at his own 
ſuit, for damages on the ſame ground ; for tho' the offender be con- 


victed at the ſuit of the king, yet this ſhall not be evidence in an ac- 
tion brought by the party *. 


Upon this rule it hath been doubted, How far freemen of a cor- 
poration, or the inhabitants of a hundred or pariſh, ſhould be admit- 
ted as witneſſes in mattters which concern thoſe places; but every 
ſuch caſe muſt ſtand upon its own particular circumſtances, viz. it 
mult be adverted whether the intereſt be of that nature, or fo conſi- 
derable, as by preſumption to infer partiality in the witnefles®, 


IT is no good exception againſt a witneſs That he has his expences 
from the party; for every one may maintain his own witneſſes ; nor 


18 it, That he has received a reward for having made a diſcovery of the 


crime to be proved againſt the priſoner ; or That he hath a promiſe 
of a pardon, or other reward, on condition of giving his evidence; 
unleſs it be for giving ſuch and ſuch particular evidence *, 


IT has been held to be a good exception, that the witneſs is an 
Infidel, that is, That he believes neither the Old nor New Teſta- 
ment to be the word of Gop, upon one of which the law of Eng- 
land generally requires the oath ſhould be adminiſtred. And want 
of diſcretion is a good exception; but, in ſome caſes, an infant of 
nine years of age has been admitted to give evidence. But it is agreed, 


that it is no good exception againſt a witneſs That he is an alien, vil- 
lain, or bondman *, 


Tux examination of witneſſes, viva voce, in open court, is juſtly 
eſteemed one of the greateſt excellencies of the law of England, and 


therefore it is a ſettled rule, That, in caſes of life, no evidence is to 


be given againſt a priſoner, except in his preſence. But it is ſaid, That 
if a witneſs, by reaſon of ſickneſs, or other inability, cannot travel, 


he may, by order of court, be examined in the country, before an 


judge of the court where the cauſe depends, and the teſtimony ſo tak- 


en ſhall be allowed as evidence at the trial ©, 


II is a general rule, That a witneſs ſhall not be led any queſti- 
ons, the anſwering to which might oblige him to accuſe himſelf of a 


crime; and his credit is to be impeached only by general accounts of 


His character, and not by proofs of particular crimes, whereof he ne- 


ver was convicted f. 


Ix an action againſt the hundred, by a party robbed, he will be a 


good witneſs to prove himſelf to be robbed, and of what ſum or things 
he was robbed : and likewiſe that he gave notice to the next vill, and 


levied hue and cry; becauſe it is of neceſſity for want of other 
proof :; but then his teſtimony muſt be corroborated by collateral 


— 


proof 


4. The ex» 
ception 
good, that 
the witneſs 
is to gain of 
loſe by the 
event of the 
cauſe, 


5. How far 
can freemen 
of a corpora- 
tion be wit- 
neſſes in mat- 
ters concerns 
ing its inte- 
reſt. 


6. A witneſs 
intitled to his 
expences; is 
he to a re- 
ward ; the 
caſe of a pro- 
miſe of a par- 
don for giv- 
ing evidences 


7.It is a good 
exception a- 
gainſt a wits 
neſs that he 
believes nei- 
ther the Old 
nor New Teſ- 
tament; the 
caſe of an in- 
fant, an alien, 
or a bond- 
man. 


8. Witneſſes 


ought to be 

examined in 

* court, 

eſpecially in 

caſes of life z 
what if they 
are unable ta 
travel, 


9. A witneſs 
is not bound 
to anſwer a- 
ny queſtion 
whereby he 
might ac- 
cuſe himſelf 
of a crime. 


10. In an ac- 
tion againſt 
the hundred, 


the party 


robbed is a 
good wit- 
neſs; but his 
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teſtimony 
mult be cor- 
roborated by 
other cir- 
cumſtances. 


11. In an in- 
dictment for 
ſtolen goods, 
the owner is 
a good wit- 
neſs, 


12. In indict- 
ments for 
cheats, ſome- 
times the 
party admit- 
ted a witneſs, 


13. Relation, 
alliance, or 
other con- 
nection, no 
good excepti- 
on againſt a 
witneſs; 
what if one 
be infamous, 
or not of 
years of diſ- 


cretion. 


14. Such ex- 
ceptionable 
witneſſes may 
be regarded 
by the jury 
or not, as they 
ſee cauſe, the 
exceptions 
being always 
made. 


15. Women 
good wit- 
neſſes to 
deeds or teſ- 


taments. 


mitted s. 
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roof and circumſtances, ſuch as may induce a jury to believe that a 
robbery was actually committed, and that the 8 loſt what he al- 
leges . The action is only to be ſued againſt the high conſtable of the 
hundred, who hath his relief againſt the other inhabitants, both as 
to what he pays to the party robbed, and his coſts of defending a- 
gainſt the ſuit b. | | 


In ſome criminal caſes intereſted perſons are allowed to be wit- 
neſſes; as in an indictment of felony for ſtolen goods, the evidence 
of the owner is good, tho', upon conviction, he is intitled to reſti- 
tution. And tho' the informer, upon conviction of one for robbe- 

, be intitled to a reward of 40 /. his evidence will be received ; for 
the intention of theſe acts is intirely defeated, if the rewards ſhould 
take off his evidence e. | l 


In other caſes likewiſe the party himſelf may be a witneſs, where 
the neceſſity of the thing requires it: thus, in an indiC:ment for a 
cheat done to one, by impoſing upon him a quantity of beer, mixed 
with vinegar and the grounds of coffee, for port-wine, the party ſo 
impoſed on was admitted a witneſs to prove the fact upon the trial; 
for, in ſuch private tranſactions, no body elſe can be a witneſs of the 
circumſtances of the fact, but he that ſuffers. And it is a general rule, 
That ſuch evidence as the nature of the thing will bear muſt be ad- 


THo' a witneſs be of the neareſt alliance or kindred, or of coun- 
ſel, tenant or ſervant to either party, or any other exception that 
makes him not infamous ; or to want underſtanding or diſcretion ; 
or a party in intereſt ; he ſhall, notwithſtanding, be ſworn and 
examined; and his credit, upon the exceptions taken againſt him, is 


referred to thoſe of the jury, who are tryers of the fact. But a coun- 


ſellor at law is not bound to make anſwer to things which may diſ- 
cloſe the ſecrets of his client's cauſe imparted to him 6 | 


Our law, in the main, agrees with that of England, except that 


we generally reje& witneſſes on account of nearneſs of relation, or 


of their being of counſel, or ſervant to the party who intends to make 
uſe of their oaths. But this makes no great difference; for the ex- 
ceptions are always made by the uſage of England, and the import 
of them 1s in the breaſt of the jury, and it depends on the credibility 
of the witneſſes, and the circumſtances of the point in iſſue, whether 
ſuch witneſſes ſhall be credited or not. 


* Bac. new 
abr, (hue and 


cry) 73. 


b 8 Geo, II. 
c. 16. 


© Vin. ibid. 
p. 369. 


d x. Selk. 
rep. 286. 


© Vin. ibid. 
p. 371. Coke 
1. inſt. 6. 

f Styles, 449. 
Waldroun 
v. Ward. 


Ir is obſervable That women are adhibited as witneſſes to deeds of 


arties and teſtaments, in the ſame manner as men, by the uſage in 
England, which is otherwiſe with us, as I have ſhown in the fore- 
going title. And they were likewiſe admitted in all caſes among the 
Romans, except in teſtaments s, which required divers anxious ſo- 
lemnities, diſuſed by the modern laws of moſt nations ; ſo that, in 


this particular, the law of England follows the preſcription of the 
civil law more than ours does, which is ſeldom the caſe. = 


EL. 20. 86. 
ff. qui teſt. 
fac. &c. 


3 


T. 


June 3. 
1737. 
Wright. 


b Decem. 13. 
1637. Robi- 
ſon. 


jan. 31. 
toun. 


Trr. XXXI. 


In 
Reprobator of Witneſſes. 


HEN one ſuſpects witneſſes produced againſt him of Falſe- 
hood, he ought, before their depoſing, to Proteſt for Repro- 
bator againſt them; and thereafter may inſiſt in an action of repro- 
bator for getting their teſtimonies reprobated or rejected, and the de- 
cree that proceeded thereon ſet aſide. But if he does not fo proteſt, 
he is preſumed to paſs from all objections againſt them, and there- 
fore regularly cannot infiſt in ſuch action, except in ſome caſes, as 
after-mentioned. And becauſe ſometimes reduction of decrees, on 
reprobation of witneſſes, is calumnious, and the preſumption lies in 
favour of the veracity of the witneſſes, the court, in ſuch caſes, or- 
dain the purſuer to conſign a ſum of money, to be given up to the 
defender, if the action is found calumnious b. 


REPROBATOR of teſtimonies of witneſſes regularly can only hold, 
by canvelling or controuling their oaths, as to the Initials of their teſ- 
timonies, or as to their cauſe of knowledge, or Cauſa ſcientie ; for, 
in that reſpect, they are not Conteſtes. Or by objections ſufficient to 
have caſt them, *. Aae the party was ignorant, or had not a proof 
ready at their depoſing. But otherwiſe the teſtimonies of two un- 
exceptionable concurring witneſſes cannot be reprobated, as to the 
ſubſtantials of the ſame, by other witneſſes depoſing the contrary; 
becauſe, at that rate, there would be no end; for thoſe reprobatory 
witneſſes might again be redargued by others, and ſo on in inſinitum. 


THe Initials of a witneſs's teſtimony are Preliminary queſtions put 
to the witneſs, chiefly to try his veracity and competency ; but which 
is done before he is examined upon the merits, as whether he has given 
any partial council in the cauſe, bears any malice againſt the adverſe 
party ; or if any perſon has given him, or promiſed him any bribe, 
(we call it Good Deed) to depoſe in the cauſe, or inſtructed him 
what to ſwear, or prompted him to be a witneſs? This, in our 
law, is termed To Purge the witneſs, i. e. that he clear himſelf of 
objections or exceptions that might otherwiſe lie againſt his being 
received. This, in England, is called To examine the witneſs upon 
Voire dire. If he ſhall be afterwards redargued as falſe, in an 
of theſe particulars, his teſtimony upon the merits is generally rejected 
or ſet aſide. Witneſſes are competent in this caſe, in order to diſ- 
prove what the witneſs under reprobator hath depoſed ; becauſe his 
oath, in that reſpect, is taken by the judge ex Micio, and not upon 
the deference of the adyerſe 8 even tho he ſhould put theſe or 
other queſtions to the witneſs, in order to have him rejected e; for 
ſtill That is only to expiſcate the truth, but does not infer a Reference 
by the party of the points depoſed on to the witneſs's oath. 


WHERE reprobators are competent, it may be a queſtion, if the 
reprobatory witneſſes can be redargued by others? And, if we re- 
gard the deciſion of the canon law, the rule is, That a freſh repro- 
bator may be brought againſt them, but there is no farther progreſs; 

. | 8 C for 


Reprobator of Witneſſes. 653 


1. Reproba- 
tor of wit- 


neſſes; ſome- 


times the 
court ordain 
the purſuer to 
conſign a ſum 
to be forfeit- 
ed if he ſue- 
cumb. 


2. How far 


reprobator 
lies againſt 
two witneſl- 
es, as to par» 
ticulars 
wherein they 
concur. 


3. As to the 
initials of 
witneſſes teſ- 
timony, it 
may be re- 
dargued, tho? 


the uy Who 


is to uſe a 
reprobator 
againſt the 
witneſs put 
the ans 
to him, Purg- 
ing a witneſs, 
what, 


4. Canrepro- 
batory wit- 
neſſes be re- 
dargued by 
counter-1e- 


probatory 
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witneſſes; 
the rule in 
the canon 
law in this 


caſe. 


5. Actions of 
reprobator, 
duly proteſt- 
ed for, are 
competent 
either before 
or after ſen- 
tence; the 
firſt moſt ad- 
viſeable; re- 
probator 
ſometimes 
allowed ſum- 
marily, 
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for there can no reprobator lie againſt the counter-reprobatory wit- 
neſſes, in order to prevent the delay of juſtice ; ſince otherwiſe there 
would be no end of reprobators upon the back of reprobators . The 
caution uſed in our law is, That the reprobatory witneſſes ſhould be 


C. 49, ext. 
de teſtibus. 


perſons above all exception; ſo that it may ſeem, that no counter- 


reprobatory witneſſes ſhould be admitted againſt them; but we have 


no law or precedents, that I know, diſallowing of ſuch procedure. 


Acriox of reprobator is competent, either before ſentence in 


the principal cauſe, or thereafter. The regular courſe would ſeem 
to be, that it ſhould be proceeded in before the proof in the prin- 
cipal cauſe is adviſed, which might be delayed for a ſhort ſpace, 
till the proof in the reprobator is concluded, that ſo an end may be 
put to the queſtion at once; and, for this reaſon, the court of ſeſſion 
ſometimes find, that reprobators are not competent after ſentence * ; 
but this can happen only in the caſe where no proteſt was taken for 
reprobators, at the examination of the witneſſes. And indeed, for 
expedition of juſtice, the court allows a reprobator, that was duly 
proteſted for, to be ſummarily inſiſted in, upon a petition from the 
party intereſted®, and which, I conceive, is the moſt adviſeable courſe; 
for Praſtat jus intactum ſervare, quam poſt vulneratam cauſam remedium 
gucrere, it is better to prevent a miſchief than try t 
medy it. However, as one may not have in readineſs his grounds of 
reprobator, it may be inſiſted in, after decree in the principal cauſe; 


and the party may proſecute ſuch action at any time within the long 


6. How far 
one can re- 
probate the 
teſtimonies of 
witneſſes 
oduced h 
bimſelf. F 


preſcription, which ſeems an inconveniency; and the lords of ſeſſion 
gave once their opinion, that it ſhould be intented within three years 


after the decree againſt which it is laid, but that ſuch regulation could 


not be without an act of parliament %. The canon law, in ſuch caſe, 
limits the action to one year ©, which ſeems moſt reaſonable ; but 


we have no law confining reduction of decrees on that head, more 


— 


than upon any other lawful ground. 


As to the queſtion, how far one can inſiſt in a reprobator againſt 
the witneſſes produced by himſelf, it is very plain, that regularly he 
cannot, upon grounds that were competent and known to him at the 
time of the citation or examination; but, if ſuch witneſſes have taken 


bribes from the other party, and which, at the time of examining 
them, was unknown to the producer, I do not ſee, why he may not 


reprobate their teſtimonies on that ground, or in any ſuch caſe. 


7. Where re- 
probator is 
inſiſted in af- 
ter ſentence, 
can the 
grounds for 
rejecting the 
teſtimony 
be proved by 
witneſſes. 


8. Reproba- 


tor may be 

inſiſted in aſ- 
ter ſentence, 
tho” not pro- 


Ir was ſtrongly contended ſometime ago, That where a reproba- 
tor was inſiſted in after ſentence in the principal cauſe, the grounds 
laid againſt the witneſſes, for rejecting their teſtimonies, could only 


thereafter to re- 
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conteſt. &c, 


be proved by the party's oath who produced them; but the court of 


ſefhon at laſt, upon an hearing in preſence, found, That the grounds 
of reprobator, either before or after ſentence, might be proved by 
witneſſes, but who mult be perſons above all exception *. 


Ir reprobators are not proteſted for, the party againſt whom the 
witneſſes are examined, is deemed to acquieſce to their competency 
and veracity; and beſides, by ſuch proteſtation, the party is put on 
his guard, and may bring other unexceptionable witneſſes, 2 o- 

therwiſe 
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therwiſe he cannot do. And therefore, in ſuch caſe, regularly an ac- 
tion of reprobator will not be ſuſtained, as above hinted, unleſs the 
matters of fact, that found the objections againſt the witneſſes, come 
to knowledge after their depoſing *, or the party who inſiſts in the 
reprobator was neceſſarily abſent, or not admitted in the action to 
compear for his intereſt >, Wherefore, tho reprobators may be in- 
ſiſted in after ſentence, in the fore-mentioned manner, yet the regular 
courſe is, that the perſon, who intends to inſiſt in a reprobator, pro- 
teſt for the ſame, and inſtantly raiſe and conclude the ſame, that it 
may be adviſed before, or with the principal cauſe. 


r. ++ k: 


Probation by Oath of Party, and Confeſſion. 


O of party is a moſt unexceptionable mean of proof; for 
thereby one is made judge in his own cauſe. It is this that 
makes an end of all controverſies. An oath of party, for probation, is 
otherwiſe called an Aſſertory Oath, and is either an oath of Verity, 


Credulity or Calumny. An oath of verity, is That whereby the truth 


of the fact is referred to oath, and is either deferred by the party, or 
by the judge only. When an oath is made on the deference of the 


_ adverſe party, it is a kind of tranſaction, That the matter ſhall be de- 


„ 
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de jureju- 


rand 


d L. 2. cod. 
cod. tit. 
15. 
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JB. 1. tit. 10. 
ſect. 15. 


L Tit. K. ce 
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termined according to that iſſue; ſo that, tho the party foreſwear 
himſelf, yet the civil queſtion regularly can never again be brought 
into judgment, the only enquiry thereafter muſt be, Si juratum fit, if 
the oath to which reference is made be given. Perjury, in ſuch 
caſe, is ſaid, by the Emperor, to have Gop for the avenger ® ; but the 
perſon foreſworn may, by our law, be purſued criminally for that 
abominable crime e. And it appears from what is obſerved in ano- 
ther place, That even the civil queſtion may ſometimes be recanvaſ- 
ſed, vig. Where a party denies upon oath a writing, or its contents, 
which afterwards, by the writing found, is proved to be falſe *. 
There is no doubt but, with us, an oath extrajudicially taken may, 
by the agreement of parties, be made the rule for deciding the que- 
ſtion betwixt them, as was uſual with the Romans : but moſt fre- 
quently this is done judicially in an action, where either the purſuer 
refers his libel or declaration to the defender's oath; or the defender 
his plea or exception to the purſuer's, and ſo of the other allegations. 


He to whoſe oath the point is deferred muſt regularly either de- 
poſe, or refer it back to the other party's oath. This Reference to 


the deferror's oath will not be allowed, if it is done invidiouſly or 
fraudulently, when he, to whoſe oath- the 


point is firſt referred, 
knows the matter beſt, and perhaps the other has a ſcruple to ſwear 
in any caſe. For this reaſon, the party that refers back to the defer- 
ror's oath, ought firſt to ſwear That he is not clear, and does it not 
calumniouſly ; ſuch reference has the ſame implied tranſaction with 
the deference. If the proponer of an allegation undertakes a 
proof of it, the other party will be allowed his oath of calumny 
thereon, unleſs it is invidiouſly inſiſted on; for, in ſuch caſe, he can- 
not be bound to ſwear, fince he is able to make out his point in a 


Com- 


teſted for, if 


the facts 


whereon it 
is founded 
are newly 
come to the 
party's 
knowledge, 


or if he was 


neceſſarily 


abſent, or not 
admitted as a 


party. 


1. Oath of 


party, either 
of verity, ere - 
dulity or ca- 


lumny ; an 
oath of veri- 
ty, upon the 
reference of 


the other par- 
ty, ends the 
civil queſti- 
on ; but can 
a proſecution 
for perjury. 
procced ; or 
can ſuch oath 
be taken ex- 
trajudicially, 


2. He, to 


whoſe oath a 


oint is de- 
ferred, mult 
regularly 
either ſwear, 


or refer it to 


the other 
arty's oath; 
bat uch re- 
ference ſome- 
times deni- 
ed; can one 
be barred 
from a proof 
of his allega- 
tion, if he re- 
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fuſe his oath 
of calumny 
thereon, 


3. Who may. 


defer an oath, 
or to whom 
may it be de- 
ferred 3 how 
far the oath 
of a tutor, 
curator or 
factor, good 
againſt the 
minor or 
conſtituent, 
or of an au- 
thor againſt 
his ſingular 
ſucceſſor. 


4. Such oath 
may take 
place in all 
queſtions ci- 
vil, and like- 
wiſe in cri- 
minal caſes 
not inferring 
corporal pu- 
niſhment or 
infamy 3 but 
a negative 
oath of the 
defender, in 
criminal mat- 
ters civilly 
purſued, will 
not bar a cri- 
minal proſe- 
cution. 


5. How far 
an oath of 
party beneſi- 
cial or pre- 
judicial to 
others ; or. 
can the oath 
of one of the 
debtors, or of 
the creditors, 


profit or pre- 


judice the 
reſt; a bank - 
rupt's oath, 
or deference 
to oath, not 
good againſt 
his creditors, 
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competent way; and, if it were otherwiſe, thoſe who have not free- 
dom to {wear at all, would always loſe their cauſes, tho ever ſo juſt. 


ALL perſons may defer points to oath, that have the free admini- 
ſtration of the ſubje& in queſtion; and it may be deferred to all thoſe 
who have judgment to ſwear, and are parties in the cauſe. The 
oath of a tutor, curator, or factor, in matters falling under their 
adminiſtration, is good againſt the minor or conſtituent; and the 
oath of the author, in a gratuitous right, is good againſt the ſingu- 
lar ſucceſſor, even. after he is fully veſted with the right; but will 
not be available againſt an onerous purchaſer; unleſs the matter was 
made litigious before his right *. But, if it be judicially given be- 
— the author is denuded, then, doubtleſs, it is effectual in all 
6 


Ix all queſtions civil, tho' founded upon criminal facts, or even 


in criminal proſecutions, where the concluſion is only damages, or 


a fine inſiſted in by way of ordinary action or complaint, an oath is 
a good mean of proof. Thus ſpuilies, treſpaſſes and riots, inferring 


damages or a fine, may be proved by oath of the committer *; be- 


cauſe a decree, in ſuch action, infers no infamy. But, where cor- 
poral puniſhment is to be the conſequence, the libel cannot be prov- 


ed by oath of party. In caſes inferring infamy, the party is not o- 


bliged to depoſe, one's fame being equivalent to his life. Sometimes 
it is allowed in crimes, by expreſs ſtatute, as in the caſe of uſury*, 


but that crime does not infer infamy in a 1 5. ſenſe, tho it is a ſcan- 


dalous practice, juſtly puniſhable by the loſs of the debt, and treble 


the value of the ſums exorbitantly covenanted . In thoſe caſes of 
riots, &c, an oath denying the facts will not exclude a criminal pro- 
ſecution on the ſame facts, at the fiſcal's inſtance ; becauſe it is not 


between the ſame parties. Nor can the deed of the private party, in 
referring the facts to oath, prejudice the action at the ſuit of the 
pale”. 


IT is a certain rule, TJusjurandum unius, alteri neque nocet, neque 
prodeft *, That an oath cannot be beneficial or prejudicial to others, 
than thoſe who defer or refer it, and their ſucceſſors in the right, ei- 
ther ſingular or univerſal. The oath however operates in favour of 
all thoſe who are conjunctly and ſeverally bound in the fame obliga- 
tion, and their cautioners. And the oath of a cautioner will profit 
the principal, Provided, that the verity of the debt itſelf is referred 
to oath ® ; for there the whole obligation is depoſed on; and the cre- 
ditor, who defers it to oath, has power of the whole, and the nega- 
tive oath is in place of payment. But one of more debtors for the 
ſame ſum, referring Payment to the creditor's oath, who depoſes 
negative, will not exclude the reſt from proving payment any com- 
petent way, ſuch reference being truly res inter altos. And, for the 
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ſame reaſon, the oath of one or more debtors in the ſame ſum, oẽn- 


ing the debt, will not be prejudicial to the reſt ; becauſe, tho' the 
creditor may prejudice himſelf, by referring his debt to oath, if the 


party depoſe negative, yet the oath of one of the debtors affirmative 


cannot prejudice others. . If a bankrupt have a juſt claim well vouch- 
ed, and refer it to the debtor's oath, the creditors of the bankrupt 


may 
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may ſtill prove the debt, and exclude the exception on the oath, 
with this reply, That the reference was in defraud of them; and, 
for the ſame reaſon, a bankrupt's oath cannot be uſed to eſtabliſh a 
debt in prejudice of his prior lawful creditors ®, 


IT has been already obſerved, that an oath regularly will operate 
againſt the party who defers or refers the point to it, and his repre- 
ſentatives; but that an onerous ſingular ſucceſſor is not bound to ad- 
mit the oath of his cedent to take away his right duly perfected, tho 
the cedent's oath, given before his acquiſition, will militate againſt 
him. But tho' compenſation, for example, cannot be proved a- 
gainſt an onerous aſſigney by the cedent's oath ; yet, if the defender 
prove compenſation by the cedent's writing, which the aſſigney of- 
fers to elide by recompenſation, That may be taken off by the ce- 
dent's oath, becauſe that is not the debt afligned®. 


Ir the perſon, to whoſe oath points are deferred or referred by the 


adverſe party, do not depoſe at the term aſſigned him for that end, 


the term is Circumduced againſt him, i. e. he is concluded as if he 
had owned the allegations, and he is Holden as confeſt on them in 
favour of the. other party, and decreed in the ſame manner as if he 
had acknowledged the ſame on oath. But generally he will be re- 
poned, in a ſuſpenſion or reduction of the decree, upon refunding 
the whole expence the party is put to thro his default. However, if 
he is not reponed, the decree is an effectual debt againſt his heir. 
And ſometimes the court, upon extraordinary occaſions, have refuſ- 
ed to repone the party himſelf to his oath, after a circumduRtion of 


the term againſt him for not depoſing ; as was adjudged in the 


caſe of Wilſon of Bakie- againſt -Mr. John Arot, not many years 
ſince, and Affirmed in the laſt reſort. If the party depoſes to the 
points, either by Affirmation or Denial, the oath will be the rule of 
judging ; but if he depoſe Ignorat, or with uncertainty, the party 
who deferred the point to his oath, may ſtill prove it otherwiſe. One 


may reſile from a deference or reference, at any time before the oath 


is given, upon fatisfying the coſts the other, perhaps, has laid out 
in order to his depoſing. | | 
THAT a party may not be inſnared into perjury, or at leaſt a ſuſ- 
picion of his having foreſworn, the rule is laid down, That if, on 
the other party's reference, he has depoſed negative to a general in- 
terrogatory, That he does not owe the debt in queſtion, he cannot 
be bound to anſwer to particular interrogatories thereafter, in order 
to fix the debt upon him; and therefore the other party muſt firſt 
put the ſpecial interrogatories to the deponent, and thereafter, if he 
pleaſes, a general one. 


Ir the defender refers to the purſuer's oath his Having certain 
writings, whereby the claim will be found diſcharged; and he de- 
poſes not only as to ſuch writings, but likewiſe That the debt purſu- 
ed for is ſtill owing, ſuch oath will not be regarded to bar the de- 
fender from his Allegations againſt the pretended debt, even tho' the 
purſuer had ſo depoſed in anſwer to interrogatories put to him at his 
depoſing * ; becauſe there was no reference of that point to his oath, 

Vor. II. 8 D | which 


6. The ce- 
dent's oath 
not receiv- 
able again(t 
his onerous 
ſingular ſuc- 
ceſſor ; but a 
ground of 
recompenſa- 
tion may be 
taken off by 
the cedent's 


oath, 


7. The effect 
of a circum- 
duction of 
the term a- 
gainſt the 
party to 
whole oath a 
wee is re- 
erred. If 
one's oath is 
ignorat, or 
with uncer- 
tainty, the 
other party 
may prove 
the point 0+ 
therwiſe; one 
may re tract 
his reference 
before the 
party de- 
poſes. 


8. If one de- 
poſes nega- 
tive to a ge- 
neral inter- 
rogatory, he 
cannot there» 
after be 
bound to an- 
ſwer ſpecial 
interrogato- 
ries. 


9. A party's 
depoſing as 

a haver, up- 
on the 
ground of 
debt, does 
not conclude 
the other 


party. 


ro. An oath 
impoſed by 
the judge; an 
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mitted, 
where there 
is a ſemiple- 
na probatio. 
If one wit- . 
neſs depoſe 
poſitive for 
the producer, 
may the point 
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the adverſe 
party's oath, 


11. An oath 
in litem may 
be deemed a 
neceſlary 
oath. 


12. How far 


an oath of 


purgation 
takes place 
with us. 
Witneſſes, 
before they 
depoſe upon 
the points in 
iſſue, are 
purged of 
malice, &c. 
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the oath of 
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tors of old 
ſuch. 
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which he was only to give as a haver of writings as in an exhibition, 
and he ought not to have anſwered ſuch intettogatory. And it being 
the judge who examines the party, his oath, ſo far as it exceeds the 
terms of the reference, is taken ex io, and cannot conclude the ad- 
verſe party. : 


Ax oath impoſed by the judge is called, in the civil law, a Neceſ- 
ſary oath, Jusurandum neceſſarium ; becauſe the party muſt ſwear, 
and has not liberty to refer it to the adverſe party's oath *. With us 
it is termed either an Oath in Supplement, or of Purgation. The 
firſt is frequently allowed to eithet purſuer or defender, when their 
allegations are not fully proved, at leaſt as to the quantities; as when 
witneſſes, in relation to damage, give their oath of ctedulity, That 
they believe it might extend to ſo much: ot when a merchant proves 
the moſt material articles of his accompt, and perhaps has one wit- 
neſs to the reſt, the court will allow the party to depoſe in ſupple- 
ment, and in other caſes, where a Semiplena probatio is brought®. 
But if one undertake a proof by witneſſes, he regularly cannot refer 
to the other party's oath the points at proof, utileſs the witneſſes de- 
poſitions are not at all to the purpoſe ; for if one witneſs depoſe to 
the verity of the fact, the party might deny it on oath, which would 
infer perjury againſt the one or the other, the hazard of which our 
law by ſuch precaution obviates . This ſeems to be the rule; but a 
caſe may occur where circumſtances make it neceſſary to admit a re- 
ference to the defender's oath, even after one witneſs has depoſed af- 
firmative to the purſuer's claim, an inftance of which did lately 
occur ©. ns | 


An oath 7n litem may cothe under this deſcription ; for it is in or- 
der to ſupply a proof of the purſuer's damages, and is adminiſtred by 


the judge Ex officio, without the defender's reference thereto. I have 
| e B. 1. tit. 10. 


diſcourſed fully elſewhere of it *. 


Tur other branch of this kind of oath is an oath of Purgation. 
This was impoſed by the judge on the defender, to purge himſelf of 
the grounds of ſuſpicion adduced againſt hini, which was cuſtoma 
by our old law *; but at preſent we make little or no uſe of this kind 
of oath in temporal courts. However, witneſſes are conſtantly purg- 
ed of malice againſt the party, partial council and bribery, before 
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they are examined on the merits of the cauſe, as is formerly men- 


tioned; and ſuch oath is ſometimes uſed in eccleſiaſtical courts, to 
oblige parties to clear themſelves of a ſcandal. 


AN oath of credulity is, When witneſſes give their judgment or 
opinion, upon oath, concerning the value of things ; or when par- 
ties give their oath in litem; or where, in a ranking of creditors, 
heirs, or ſingular ſucceſſors to them, depoſe on the verity of their 
debts. I find that, by our old law, in all civil caſes where the de- 
fender cleared himſelf by his own oath, he was obliged to bring five 
men to ſwear That they believed his oath was true s, which, as to 
the compurgators, could only be an oath of credulity. We have no 
ſuch practice now, nor is there any veſtige of it in our law-books, 
except That above referred to, that I know. 

AN 
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Ax oath of Calumny is, When one who is burdened to prove any 


point craves previouſly the other's oath, If he has reaſon to deny it; 


3 


and if he gives not ſuch oath, the fact is holden as proved; or where 
one offers to prove a point which the other party thinks is. but vexati- 
ous and for delay ; and therefore infiſts that he may depoſe, If he has 
good feaſon to affirm ſach points; and if he does not give it, no proof 
will be allowed him. I have ſpoken of oaths of calumny more at 
large efewhere *. | 


Tas folemn affir mation of quakers is accepted inſtead of an oath 
in the uſual form, and hath the ſame effect, both civil and crimi- 
nal, as an oath formally given. This was the law of England be- 
fore the union, and extended to Scotland thereafter b. 


OarTns, eſpecially thoſe given upon the deference or reference 
of parties, frequently contain Qualities or circumſtances other than 
the points referred to oath : theſe are either Extrinſic or Intrinſic. 
Extrinſic ate ſuch as are foreign to the point referred to oath, and 
are not regarded as part of the oath, but muſt be proved by the de- 
ponent otherwiſe. Intrinſic, ſuch qualities as are eſteemed part of 
the oath, and proved thereby. The rule of judging if the qualities 
ate extrinſic or intrinſic ſeems to be, That thoſe which concern the 
conditions or circumſtances of the bargain, or natural diſſolution of 
it, by Payment, Delivery, or Performance, are intrinſic ; for it were 
unreaſonable that one ſhould be allowed to prove the bargain by the 
other party's oath, and not take it with all the circumſtances where- 


with it was qualified; or that he ſhould eſtabliſh a debt by one's oath, 


and not allow him to relieve himſelf of it, in terms of the contract, 
the ſame way. And therefore, in ſuch caſes, it is a maxim, that 
Juramentum eſt indiviſible, et non eſt admittendum in parte verum et in 


parte falſum, An oath is indiviſible, and cannot be adjudged in part 


true and in part falſe. All other qualities, or facts mentioned in the 
oath, towards the deponent's exoneration from the debt, are extrin- 


14. An oath 
of calumny. 


15. The ſo- 
lemn affirma- 
tion of qua- 
kers. 


* 


16. Qualities 
adjected to 
oaths either 
extrinſic or 
intrinſic ; 
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concern the 
circumſtan- 
ces of the 
bargain, or 
natural dif- 
ſolution of 
it, intrinſic, 
all others ex- 
trinſic. 


fic, and reſolve into ſeparate defences to exclude the debt, which 


therefore muſt be proved otherwiſe than by the oath. For inſtance, 
if one depoſe he borrowed the money from the purſuer, and paid 
it to him, or another by his order, this payment is an intrinſic qua- 
lity ; but if he ſay that the other was owing him as much, and that 
therefore he owes nothing, this is extrinſic, and reſolves into com- 
penſation, which muſt be proved by the adverſe party's oath, or o- 
ther competent way © | 


 Oarus regularly are adminiſtred and taken in judgment, or before 
commiſſioners appointed by the court where the ſuit depends. But, 
for the more eaſy diſpatch of juſtice, it is lawful, in any action or 
ſuit in his majeſty's plantations in America, wherein perſons re- 
ſiding in Britain ſhall be parties, for the plaintiff or defendant, and 
witneſſes, to verify or prove any matter or thing by Affidavits in 
writing, made before the mayor, or other chief magiſtrate, where, 
or near to which the perſon making the ſame reſides, certified 
and tranſmitted in manner directed by the act“. 


Ir 
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vits accept- 
ed in place 
of oaths, up- 
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ty. 


19. How far, 
after one has 
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feſſion, may 

he be put on 
oath. 


20. Con feſſi- 
on before 
church-judi- 
catories not 
regarded in 
temporal 
courts. 


21. Upon the 
pannel's con- 
feſſion before 
the aſſize, 
they muſt 
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verdict, and 
the judge his 
ſentence ac- 
cording 
thereto. 


22. Torture, 
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feſſions from 
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ed. ; 
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party, either 
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Ir one Confeſs the points referred to oath, and the other admits it 
without an oath, it is equivalent to an oath, and the qualities of the 
confeſſion are judged upon, in the ſame manner as in an oath. By an 
act of ſederunt *, a party isbound to Confeſs or Deny facts admitted 
to the other's probation; and if he do neither, he is holden as confeſt 
thereon ; but his denial will not hinder the other to prove them, and 
will ſubject the denier to expences, if it appear the facts were con- 
ſiſtent with his knowledge. The facts or circumſtances libelled, and 
not denied by the other party compearing, are holden as true; nor 
will the decree be defective for not proving them. The confeſſion 
or denial of an advocate is equal to the party's, and its being admittted 
is ſufficient, but the party's may be infiſted for. 


2 Feb. 13. 
1715. 


AlL confeſſions ought to be ſigned by the party, or the judge for 


him, if he cannot write. After one's confeſſion, he may ſtill, before 
final judgment, be put on oath, if the other ſuſpect his ingenuity; 
but this ought not to be done without indemnifying him who 


made the declaration, and if he adheres to it on oath, giving him 
full coſts. 


| Conxs510N before eccleſiaſtical courts, of adultery, or other of- 
fence that gives ſcandal, being holden as extrajudicial, as to proſe- 
cutions on the ſame grounds before temporal courts, and only to ſa- 


_ tisfy church-diſcipline, and ſometimes Ad exonerandam conſcientiam, 
is no proof againſt the party, either as to civil or criminal effects, 


even tho' it be followed by public ſatisfaction in the church“. 


_ Is criminal trials, the pannel's or defender's confeſſion, made 
in preſence of the aſſize or jury, will bind him equally, as if the 
facts confeſſed were otherwiſe proved. And tho it is a maxim, that 


Con feſſus pro judicato habetur ©, i. e. When one confeſſes the points in 


iſſue, he is holden as condemned; yet That muſt be underſtood in a 
ſound ſenſe, vi. as to leading a further proof; for the judge muſt ſtill 
paſs ſentence according to the confeſſion. And, in caſe of a trial for 


_ crimes, the jury muſt return previouſly a verdi& upon it; for the ſen- 


tence of the judge cannot be otherwiſe founded in ſuch trials, ac- 
cording to the courſe of proceeding with us. 


ToRTURE was in uſe among the Romans, to force a confeſſion 
from perſons under trial for crimes ©; and likewiſe it was accuſtomed 
with us of old, but complained of at the Revolution among other 
grievances, and it is now juſtly prohibited by the Britiſh ſtatute e. 


Obſervations on the Law of England, in relation to the Premiſes. 


OATHS of parties are either by Compulſion, vis. before judges 


who have authority to take an oath, as in cauſes depending before 


them, where ſuch proof is allowed: which is the caſe before eccleſi- 
aſtical courts, and the court of admiralty. Or Voluntary, by conſent of 


the parties, which is alſo lawful before a perſon veſted with competent 
judicial authority to adminiſter an oath *, — | 


Ir 
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Ir oath is made againſt oath, this is a non liquet to the court that 
is to judge of the cauſe; but they will take That oath to be true which 
tends to affirm a judgment, and not that which is to deſtroy it; for 


ſuch proceeding is moſt for the expedition of juſtice. 
of chancery, if there is a contrary proof by witneſſes, the cauſe will 
be ſent to a trial at law. 


REGULARLY a plaintiff at common law cannot prove his Count or 
Declaration (we call it a Libel or Claim) by the defendant's oath. But, 
in an action of debt upon a ſimple contract,v:z. That which is without 
writing, tho' the plaintiff could prove the bargain by witneſſes, the 
defendant has, by the law of England, the privilege to clear him- 
ſelf, by his own oath, That he owes not the debt demanded of him, 
or any part of it. It is called Wager of law, and Making of Lato; 
becauſe the law gives the defendant this ſpecial privilege to bar the 
party forever; and therefore his plea is Ni debet per legem. It lies 
likewiſe upon a parol, or verbal award, and in amerciaments in 
a baron, or other court not of record*. This is peculiar to the 
law of England, and no miſchief is ſaid to enſue from it: for it was 
owing to the party's negligence that he did not take bill or bond for 

is money originally. If the defendant wave his privilege, and plead 
to the country, i. e. ſubmit to a trial, the plaintiff muſt go on with the 
trial, and bring his evidence before the jury ; for he cannot compel 
the defendant to take ſuch oath ©. 


WHERE a man is charged as an executor or adminiſtrator, he ſhall 
not wage his law ; for none can be allowed to ſwear touching another 
man's deed. And for this reaſon it is, that, by the law of England, 
an executor or adminiſtrator is not liable to any action of debt, up- 
on a ſimple contract made with the deceaſed. And as an infant or 
minor is not allowed to wage his law, ſo neither, in any action 
brought by him, can the defendant wage his law againſt him, by 
taking this oath That he does not owe the ſum demanded d. I have 
treated more at large elſewhere of this oath *. | 


In criminal matters, the oath of the defendant is never compe- 
tent ; but his confeſſion, even in capital crimes of treafon or felony, 
made willingly, and without violence, in open court, owning the 
crime with which he is charged, is the higheſt conviction that can 
be. 
the court will give final judgment againſt him, if the demurrer 1s 
over-ruled; but, in capital cafes, the defendant is admitted to plead 
over That he is not guilty. However, in civil actions, a demurrer al- 
ways admits the fact, and imports the acknowledgment of it *. 


TIT. XXXIII. 
Probation by Verdict. 


HE Verdi of an inqueſt is, in ſome ſenſe, Probatio probata, 
a proof tried and aſcertained by the inqueſt ; and the judg- 
ment of the court proceeds upon the verdict, which ſtands in place 


of all evidence, and therefore well merits to be conſidered here ; e- 
Vor. II. 8 E 


In the court 


In cafes not capital, if the defendant Demur to the indictment, 


ſpecially 
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oath be a- 
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fendant, in 
actions on 
ſimple con- 
tracts, has 
the privilege 
to wage his 
law, or free 
himſelf by his 
oath ; this 
not followed 
by any bad 
conſequen- 
ces. 
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ſpecially fince it comes ſometimes to be reviewed by the court of ſeſ- 


ſion, as in reduction of ſervices, &c. It was the valuable invention 
of the feudal law, and unknown among the Romans. An inqueſt 
with us of old conſiſted of 13 perſons*, but now, by inveterate cuſ- 


tom, of 15. They are of an unequal number, becauſe the majority 
carries it; tho', by the law of England, they are only 12 men, who 


muſt be unanimous, and which is the rule in ſuits before the court 
of exchequer with us, the ſame being moddeled after the Engliſh 
form®. They are called an Inqueſt, ( Inquiſitores becauſe they en- 
quire and examine into the facts tried before them; as likewiſe an 
Aſſize, from Aſidere, in regard they fit together upon the proof, and 
are Aſſeſſors to the judges, whom they relieve of any trouble in exa- 
mining the probation. They are, laſtly, termed a Jury, {Furatores) 
waves. they try the matters in iſſue upon oath, and this is common- 
ly their epithet in England, | 


By our antient law, all matters civil, as well as criminal, were 
tried by an inqueſt or aſſize of 12 men of the neighbourhood, all a- 
greeing in one voice e, and in capital caſes they behoved to be landed 


men *. But in thoſe times the trial by water and fire (called Vulgar 


*P. 1469. 
c. 36. 


d 6 Anne, 
c. 25. 


e Reg. maj. 
Li. 1. 
quon. attach. 


Purgation) was likewiſe accuſtomed in crimes, where a full proof c. 24. 


could not be had. But ſuch trial was, by expreſs ſtatute, diſcharged 


thereafter . At the ſame time a trial, by ſingular combat, took place, 


as after- mentioned. 


I is likewiſe evident, that originally the aſſizers were to judge on- 
ly upon their own proper knowledge, ſo that if any of them were ig- 
norant of the matter in iſſue, and declared ſo in judgment, others 
who knew it were to be choſen f. And we find, in the books of the 
Feus, that the Pares curiæ determined always on their own proper 
knowledge s; and in place of them our inqueſts ſucceeded. 


IT is probable, that the neceſſity of having twelve afſizers or jurors 
to agree in one voice, was introduced on this occaſion. When an 
oath of purgation (called Canonical Purgation) was put to the de- 
fender, charged with preſumptions to clear himſelf of a crime, for 
which he was under proſecution, he behoved to exoner himſelf, not 
only by his own oath, but likewiſe by the oaths of 12 Compurgators, 
depoſing That they believed he ſwore the truth. And we may juſtly 
ſuppoſe that the trial by 12 men proceeded in the fame manner, and 
which is the opinion of Spelman, the learned Engliſh antiquary i. 


AFTER the vulgar purgation, or trial by water or fire, was diſ- 
charged by our law, the trial by Battle or ſingular combat ſtill con- 
tinued ; and it was, at the election of the party accuſed, Whether he 
would defend himſelf by battle, or be tried by an inqueſt *. But ſome 


were exempted from fighting, as perſons aged, religious men, clerks, 


and women |, and likewiſe ſuch as were landed men; all thoſe 
might combat by another called a Champion m. In criminal caſes, 


the party who was overcome behoved to ſuffer puniſhment as if he 


had been convicted of the crime, if the defendant; and if it was the 


appellant, he was ſubject to the ſame puniſhment that the other muſt 
have undergone, if he had been foiled. This likewiſe went into 
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univerſal diſuſe ſome ages ſince; tho I find no expreſs ſtatute aboliſh- 


ing it, till long after a trial by inqueſt was accuſtomed *, to which I 


now return. 


As to the office of an inqueſt, they are ſaid, in our ſtatute, to be 


Judges and Witneſſes “; Judges, becauſe they judge upon the proof, 


how far it makes for the purſuer or defender. Witneſſes, becauſe in 
ſome caſes they may {till judge on their proper knowledge, as is in- 
finuated in the ſtatute laſt referred to, which concerns the Cognition 


of marches, on a brieve of Perambulation. But whatever was the 
cuſtom of old, it would ſeem that they muſt, at preſent, in moſt caſ- 


es civil, and in all criminal ones, judge Secundum probata, i. e. accord- 
ing to the proof laid before them; for, by ſpecial ſtatute, all proba- 
tion in criminal trials myſt be taken in preſence of the aflize ©; and 
confequently their private knowledge cannot be a rule. And, if it 
were, there could never have been place for aſſizes of error; and, in 
civil caſes, the point of right generally muſt be vouched by proper 
documents, capable to ſupport the verdict in a review. 


TRIALs by an inqueſt proceeded after the form in the feudal law, 
Per pares curiæ, and hence an inqueſt with us has the epithet of Con- 
dign, 1. e. conſiſting of perſons of equal dignity among themſelves, 
and with the pannel or defender. This was preciſely obſerved of old 
in the trial of perſons of all degrees“; but at preſent the trial of one, 


by his peers, takes only place, in a ſtrict ſenſe, in the caſe of tempo- 


ral lords; tho' ſtill, in the trial of a landed man, the majority of the 
inqueſt muſt be of the ſame condition. There remain few civil caſes 
that are tried now by an inqueſt ; theſe are only ſuch as proceed on 
the ſeven brieves formerly mentioned *. But we have no worſe me- 
thod of proceeding ; for the evidence, as well as the law, in all queſ- 
tions of civil right, are cognoſced and determined by the court of 
ſeſſion, (where the caſe comes before them) conſiſting of 1 5 judges 
learned in the laws, in place of ſo many honeſt countrymen. But all 


crimes that infer capital puniſhment, or demembration, or other cor- 


poral puniſhment, mult be tried with us by a jury, before the crimi- 
nal courts, the order of which I have ſet forth at large already f. 


As to the effect of a verdict in civil actions, it may be reviewed 
and reverſed, (as above hinted) in a reduction before the court of ſeſ- 
ſion. This came in place of Falſing of Dooms, as appeals were call- 
ed of olds; and which were brought before the antient court of 
the lords of ſeſſion, appointed of old, from time to time, as a com- 
mittee of parliament, to cognoſce civil cauſes in the laſt reſort, to 
which the preſent court of ſeſſion ſucceeded. But, in criminal tri- 
als, the verdict of an aſſize cannot be reverſed, tho' given before in- 
ferior judges, which is an old and inviolable ruleb. The importance 
of theſe matters, and the neceſſity of ſpeedy execution of juſtice, 
made this regulation neceſſary. The jurors might, of old, have 
been ſubjected to a grand inqueſt of 25, called an Aſſize of Error. 
Theſe, by an old ſtatute\, were to be noble perſons ; but in practice, 
authoriſed by act of ſederunt, landed-men were ſuſtained *. The ſta- 
tute mentions only the caſe of Pannels or defenders being acquitted 
Wilfully, by the partial favour of the aſſizers; and hence it may be 
| juſtly 
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2. The effect 
of a verdict 
in civil caſes 
is, that it, 
with the ſen- 
tence there- 
on, is ſubject 
to a review 
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the pannel 
was 5cquit- 
ted. This 
diſcontinued. 


juſtly inferred, that there was no place for an aſſize of error, in caſe 
of his being condemned. The law preſumed, Præſumptione juris ef 
de jure, That an inqueſt of honeſt men, Probi et fideles homines putriæ, 
would not conſpire to condemn an innocent perſon, tho they might, 
out of weakneſs and compaſſion, acquit an offender. In this caſe, 
they were accuſed as Temere jurantes ſuper afſiſſa, or guilty of wilfull 
error in their verdict, and the puniſhment was eſcheat of movables, 
infamy, and one year's impriſonment*; but the pannel, who was ac- 
quited, remained ſo, and was not to be brought upon trial anew. But 
aſſizes of error were juſtly complained of as a grievance at the revo- 
lution®, and have never ſince been uſed. By ſuch aſſizes, perſons that 
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employed their ſervice in attending trials, were greatly put in fear of eltates 1684. 


9. Verqdicts 
(veredicta) . 
Juſtly ſo call- 
ed, either in 
criminal or 
civil caſes, 
The king's . 
pardon does 
not cut off 
the judgment 
as to the par- 
ty's damages 
and colts, 


1. Trial by 
battle took 
place in 
England: a 
veſtige of di- 
vers kinds of 
trials, in the 
queſtion put 
to the party, 
bow he will 
be tried. 


being puniſhed inſtead of being rewarded for their trouble. And the 
ſubjects were unſecure in their lives and liberties by the proſecutors, 
in many caſes threatning the jury with an aſſize of error if they ac- 
quitted the pannel by their verdict ; and by aboliſhing theſe aſſizes, 


ſuch fears are removed, and peoples rights and liberties are deliver- 
ed from ſuch danger. 


Tuus verdicts (veredicta) are juſtly ſo called; for, in criminal trials, 
the facts found by the inqueſt in the verdi& muſt be holden as true, 
and cannot be reverſed. In an acquital, the pannel muſt be deemed 
innocent as to all legal effects, tho he had been actually guilty. In 
caſe of a conviction, no doubt, the king may, of grace and mercy, par- 
don all crimes as well after ſentence as before, and thereby render in- 
effectual the conviction ; but that is not a reverſal of it. Nor will the 
king's pardon extend to the damages and coſts taxed for the private 


party, That being an intereſt veſted in him; more than a remiſſion be- 


fore ſentence can exclude the aſſythment or ſatisfaction due to the in- 
jured, as was ſhewn elſewhere*: And in caſes of an attainder of high 
treaſon, the pardon will not reſtore the blood, as is likeways taken 
notice of in another place?. In civil caſes, verdicts and ſentences there- 
on are in the ſame caſe as other decrees, Res judicata pro veritate ha- 
betur, they are holden juſt and true, unleſs reverſed by a ſuperior 
court on a review, as was above remarked. „ 


Obſervations on the Law of England, in relation to the Premiſes. 


IN the ſame manner, as with us, trial by combat took place in 
England of old, both in criminal and civil caſes. In criminal, it 
was before the Conſtable and Marſhal, and if the accuſer in capital 
crimes was overcome, he incurred the ſame puniſhment that the de- 
fendant was to have ſuffered, if he had been vanquiſhed, ſuch be- 
ing the law of arms, .and the lord Marſhal was to ſee the execution 
preſently made. The whole form of procedure is deſcribed at great 
length by Spelman, which was a moſt ſolemn trial. He likeways 
ſets forth the trial by Combat in civil caſes, which was before the 
judges, who gave their ſentence according to the event : and there 
having been divers kinds of trials, therefore the party accuſed had his 


election, How he would be tried: a veſtige of which remains at this 


day; for the ſame queſtion is, of courſe, ſtill put to him, tho' there 
be only one manner of trial, vig. by a jury * 


TRIAL 


. 


B. 1. tit. 10. 
& 17. 


dB. 3. tit. 3. 
& 84, &c. 


a Spelm.gloil. 
(campus), 


d Spelm gloſſ. 
(ordellium) 
19. | 


2Vin. (trial) 
34+ 


be. 29. 


© Bac. new 
abr. (juries) 
230. 


+ Bac. ibid. 


269. 


0 


© Bac. ibid. 
284. 
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TRIAL by Ordeal, which, in the Saxon language, imports Nor 
guilly, was likewiſe practiſed in criminal caſes in England: the de- 
tender, being arraigned, was asked whether he would put himſelf 
upon God and the country, or upon God alone? This laſt was meant 
of a trial by Ordeal, and therefore it was called Judicium Dei, the 
judgment of God: and if he was a freeman, he was tried by Fire, 
vx. paſſing upon nine bars of red hot iron, and if he eſcaped unhurt, 
he was acquitted, but otherways, he was condemned: and if he 
was of ſervile condition, the trial was by water. This Vulgar pur- 
gation (as it was called) was always condemned by the church as ill 
founded and ſuperſtitious ; and, at laſt, wholly diſcontinued *. Such 
trials were hkewiſe antiently uſed by our anceſtors, as I have taken 
notice in the foregoing title. © 


TRE trial by a Jury of one's country, is juſtly eſteemed one of the 
chief excellencies of the Engliſh conſtitution. By it the lives, liberty, 
and eſtates of the ſubjects are ſecured, ſo as one cannot be diveſted 
thereof, or any ways injured therein, without the verdict of twelve 
honeſt and impartial men of his neighbourhood. And as this was the 
common law, it is confirmed by the great charter“: and all other 
methods of trial, ſuch as by battle and ordeal, have long fince been 
laid aſide as inconvenient. 


JoRixs are diſtinguiſhed into Grand and Petty juries : the grand 
jury muſt conſiſt of thirteen, or any greater number; for thoſe being 


the grand inquiſitors of the country, every indictment or preſent- 
ment mult be found by twelve, at leaſt, agreeing in one voice. But 


the ſheriff muſt return 24 or more, Probos et legales homines patria; 
and all juries ought to be of the ſame county where the crime was 
really, or holden as committed, not aliens or perſons outlawed for a 
crime, and thoſe returned on the grand jury mult be freeholders ©. 


Tux petty jury conſiſts of 12 men, agreeing in one voice; and if 
II be agreed, and one diſſent, who will not agree, the verdict ſhall 


not be taken by the eleven, nor yet the refuſer fined or impriſoned ; 
for men cannot be forced to give their verdict againſt their judgment. 
Wherefore, in ſuch caſe, the twelfth man will be delivered, and a 


2. Trial by 
ordeal, called 
Judicium 
Dei; a frees 
man was thus 
tried by fire, 
and one of 
ſervile con- 
dition by wa- 
te r; this diſ- 
charged by 
ltatute. 


3. The trial 
by jury, the 
great excel- 
lency of the 
Engliſh con- 
ſtitution; 
this was the 
common law, 
and is con- 
firmed by the 
great charter. 


4. Juries are 
either grand, 
or petty ju- 
ries; the re- 
quiſitors of 
jurors. 


5. What if 
one juryman 
ſtand out, 
and will not 
agree with 
the reſt. 


new Venire muſt be awarded to bring in jurors, in order to a ne- 


trial *. | | | 


JuRoRs conſidered in a Miniſterial capacity, are liable to be pu- 


niſhed in ſeveral inſtances, as for not appearing, or for miſhehavin 

themſelves, &c. and the parties are likewiſe ſubjected if they act a- 
miſs in relation to the jurors. An attempt by either party, or a 
ſtranger to corrupt or influence a juror, or to incline him by gffts or 
promiſes, threats or perſuaſions, or any other way (except by o- 
pening and inforcing the evidence by council at the bar) which is 
called Embracery, 1s an offence puniſhable at common law, by indict- 
ment or action. 


the adminiſtration of juſtice*, 


Vol. II. 8 F 


It will likewiſe be a good cauſe to ſet aſide the 
verdict: and if a man aſſault or threaten a juror for having been one 


in giving a verdict againſt him, he may be indicted as a diſturber of 


Ip 


6. Jurors in a 
miniſterial 
capacity,how 
liable to pu- 
niſhment, or 
thoſe who 
corrupt or 
influence 
them. 


7, What if 
the jury eat 
and drink at 
the charge of 
any of the 
parties. 


9. Or if ei- 
ther party, or 
any for him, 
deliver any 
writings to 
the jury. 


9. Jurors for- 
merly liable 
to be queſ- 
tioned in the 
ſtar- cham- 
ber. 


10. An attaint 
lies againſt 
the jury for 
a falſe verdict 
in a civil 
cauſe, but not 
in a criminal 
one. 


11. It lies 
not only a- 
gainſt the 
jury, but 
likewiſe a- 
gainſt the 
party; the 
procedure in 
it. A grand 
jury tries it. 


12. The ſe- 
vere puniſh- 
ment of a 
jnry convict- 
ed in an at- 
taint, 


13. The jury 
may give 
their verdict 
without any 
evidence 
brought in 
open court, 
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Ir the jury eat and drink at the coſt of either party, after they are 
gone from the bar, and before they are agreed of the matter, their 
verdict ſhall not be received ; but, if it is at their own coſt, by the 


aſſent of their keeper, it ſhall not avoid the verdict, but they ſhall be 
fined for it. | 


Ir the plaintiff, after evidence given, and the jury parted from the 
bar, or any for him, delivers any letter, or other writing, to any of 
the jury, or any evidence or ſcrol, which was not given in evidence 
touching the matter in iſſue, this ſhall avoid the verdict, if given for 


the plaintiff, who miſbehaved toward them, but not if given for the 
defendant, et e contrab. 


FoRMERLY jurors were liable to be queſtioned in the ſtar-cham- 
ber (while that court ſubſiſted) for partiality, in finding a manifeſt 
offender not guilty. But That was always thought a great grievance; 


and now the law is ſettled, that there is no ſuch kind of proceed- 


inge. Our law is moſt ſtrict in this reſpect, as I have already 
ſhown ©, 


An Attaint lies againſt the jury for a falſe verdict only in a civil 
cauſe, but not in a criminal, by the law of England; becauſe, in civil 
matters, it may be generally preſumed, that a jury will be equally 
influenced with the fear of an attaint from either of the contendin 


parties: whereas, if it were allowed in criminal caſes, they would 


be in danger of the reſentment of a powerful proſecutor, but could 
have little to fear from an injured criminal, ſuch being ſeldom in 
circumſtances to make their reſentment formidable. And now the 
judges, from the difficulty of attainting a jury, grant upon ſuch oc- 
caſion new trials, whereby. the jurors, delivered from the fear of an 
attaint, take greater freedom in giving verdicts than formerly, but 
an attaint is only diſcontinued, and not taken away by any ſtatute e. 


AN attaint was not only to puniſh the jurors, but alſo to anſwer 
the party grieved his damages; and therefore none could have it, 
but he that might be reſtored to the thing by the judgment, and it 
lies both againſt the jury and the party that had the judgment. The 
plaintiff, in an attaint, might not produce more witneſſes, or give 
farther matter in evidence than what was brought in the firſt action; 
but the defendant might give more in affirmance of the firſt verdictf. 


Ir the jury was convicted in an attaint, the judgment was, That 
they be outlawed, their goods and chattels forfeited, their wives 
and children thrown out of their houſes, and their lands ſeized into 
the king's hands s. The puniſhment of jurors for a falſe verdict, 


called Pæna temere jurantium ſuper afſiſſa, which took place with us 
of old, was much the ſame, as above mentioned h. 


Tur law ſuppoſes the jury to have ſufficient knowledge of, and 
capacity to try the matter in iſſue; and they muſt do it, tho' no e- 


vidence be given on either fide in open court ; yea, they may give 


their verdict contrary to the evidence brought in court, for they may 


have 


* Vin, (trial) 
P- 558. 


b Vin. ibid. 
p. 559. 


e Hawk. b. 1. 


d. 72.45. 
4 Sup. tit. 9. 
812. 


© Hawk. ibid. 
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f Vin. ibid. 
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Preſumptions. 


have evidence from their own perſonal knowledge, by which they 
may be ſatisfied, that what is depoſed in court is abſolutely falſe“. 


14. A jurof 
may be ex- 
amined on 
oath in court, 


AJuRoR may be examined on oath, as a witneſs, both in civil and 
criminal cates, and then he muſt be ſworn in open court to give evi- 


dence; for the court and council are to hear the evidence as well as 
the jurors b. | | 


T I T. XXXIV. 
Preſumptions. PFi#tions of Law. 
|  SkcTIoN I. Preſiumptions. 


HE means of proof, already diſcourſed upon, are thoſe called 

Inartificial, becauſe it is ſuppoſed, there is no art or argument 

uſed in applying them. I therefore proceed to the other kind of 

proof, called Artificial; becauſe it ariſes from the circumſtances of 

the parties and the cauſe, which therefore may be deemed a Circum- 

ſtantial evidence. The grounds whereupon this artificial proof is 
founded are Preſumptions. | 


PRESUMPTIONS are © Probable evidence concerning the truth of a 
« fact.“ They are, by the doctors of the civil law, divided into three 
kinds, Praſumptio hominis or judicis, praſumptio juris, and praſump- 
tio juris et de jure, and which our law obſerves. A preſumption of 
the judge, or præſumptio hominis ariſes from the nature and circum- 
ſtances of the fact, whence the judge preſumes in favour of the one 
or the other party; wherefore the weight ſuch circumſtances ſhall 
have towards the condemning or abſolving the defender, depends 
on the opinion of the judge concerning them, which muſt be regu- 
lated by the facts whereon they are founded. Thus, a number of 
ſtrong concurring circumſtances againſt a debt will be ſufficient to 
extinguiſh it, tho' contained in a written obligation not retired *. It 
is chiefly in reſpect to theſe, that Cicero calls this the difficulteſt 
part of an Orator, vig. When divers circumſtances militate againſt a 
party, and perhaps as many tend to his exculpation, either for his 
lawier to clear his innocence, or for the proſecutor to load him with 


as a Witneſs, 


1. Proof ei- 
ther artiſicial 
or inartifici- 
al. The laſt 
preſumpti- 
ons, 


2. Preſump- 
tions. A pre- 
ſumption is 
either homi- 
nis, juris, or 
juris et de 
jure, by the 
civil law and 
ours. Pre- 
ſumptio ho- 
minis, or a 
preſumption 
of the judge, 
what. 


guilt, tho' there be no actual proof of it: or where various grounds 


of ſuſpicion he againſt a deed, either to ſupport the faith of it, or to 


get the fame rejected, notwithſtanding there be no actual proof im- 


peaching it: here the pregnancy of invention has a fit opportunity to 
exert itſelf. We have a remarkable inſtance of this in our law, in 
the indirect manner of improbation of a writing, from circumſtances 
that tend to invalidate it, and may be a ground to ſet the ſame aſide 


as falſe, even in oppoſition to one of the ſtrongeſt preſumptions of 


law, which is in favour of a deed, That it 1s juſt and true. 


Preſumptio juris, or Preſumption of law, is That which the law 
has introduced. By it a fact is holden to be true, unleſs by a proof 
the contrary appear, and mult be ſuſtained by the judge till ſuch e- 
vent, or that it is elided by a ſtronger preſumption on the other fide. 
There is a vaſt number of thoſe in the law, many of which have 


been 


3. A pre- 
ſumption of 
law, is where 
the law pre- 
ſumes a fact 
to be true, till 
it is elided 
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by a proof, been touched upon in their proper places, in diſcourſing of the ſe- 
es 215 ._ veral ſubjects to which they relate. I ſhall here briefly mention a 
ſumption; of few. It is a preſumption of the law, That a debtor does not gift to 
theſe divers his creditor; That one is free from conventional obligations and ſervi- 
1 tudes; That one's poſſeſſion is lawful; That moveables belong to the 
poſſeſſor; That one who pays intereſt is liable in the principal ſum ; 
That one does not pay unduly; That all ſolemnities requiſite to an 
act were adhibited ; That one is not ignorant of his own recent fact ; 
That rights granted by a perſon inſolvent to his near relations are 
gratuitous, Sc. There are divers more ſuch in our law. I ſhall par- 


ticularly diſcourſe upon ſome of them. 


4. Preſumed, Tus it is a preſumption of law, That the child born in wedlock 
that the child is the husband's. This is ſo ſtrong a preſumption, that the ac- 
born by the knowledgement of the husband to the contrary will not invalidate it; 


wife is the : : | . 

busband's; nor indeed of both the married perſons Ex poſt facto, or ſometime af- 

_ is it e. ter the birth of the child, as I have fully ſet forth elſewhere *. 11 þ tit. 8 

Ided. | ' | | | 3. b. 3. tit. 
3.898. 


2 ONE is preſumed to live till he would have arrived at the age of 
preſumed to 100 years; and therefore, tis incumbent on the party, who alledges 
be alive, till that he died ſooner, to prove it. This may take place, as to perſons 
ws I ” that have gone abroad to far diſtant countries, and liferent a ſubject 
age. here, which they had aſſigned before their departure; ſuch aſſignee 
will be intitled to poſſeſs, unleſs the fiar, who inſiſts to remove him, 
prove That the liferenter is dead, till ſuch time that the cedent would 
be of the foreſaid age, which is preſumed the utmoſt termination of 
human life. After this period the aflignee mult prove, in order to 


poſſeſs longer, That the liferenter is ſtill on life *. But, in ordinary © Hume (pre- 


caſes, one who had gone abroad into foreign parts, and has not been 3 
heard of for many years, is preſumed dead © 1734. Car- 
| ſtairs. 


i 4 » . 0 * cg otſw. 
6. The record THE record of one's age in the church-ſeſſion books, which is eee 


of one's age there inſerted from the parents declaration, touching the time of the Feb. 29. 
88 birth or baptiſm of the child, affords a preſumption of law for it; _ 8 82 
regularly but which may be canvelled by a contrary proof, That the perſon 
e c3.ag4 was truly born at another time than is there mentioned; but, if no 
what if the ſuch thing is offered, it will ſtand for a proof. Thoſe records are 
day of the indeed warranted by no ſtatute, but being introduced by cuſtom, 
er and and of excellent uſe to ſuperſede a troubleſome and uncertain proof 
of the 3 
birth, is only Of one's age, it is moſt juſt and reaſonable they ſhould afford a legal 
recorded. preſumption for the truth of what's there recorded. Such profeſſion 
by parents of their childrens age, recorded in any public books, was 
likewiſe ſuſtained among the Romans . Tho' only the time of the L. 16. ff. de 


child's baptiſm is recorded, I ſhould think it will preſume, That the 2 8 | 


child was not above eight days older, children being uſually bap- mij. 
tized within that time; unleſs the parents were Anabaptiſts. 


7. The pre- Tas laſt preſumption of law I ſhall ſpecially diſcourſe upon, is That 

ſumption of . . n 5 i 

law for a law. Which operates in favour of marriage, that it is lawful between the 

ful marriage, parties, who have cohabited openly as married perſons, and that it 
is liable to no impeachment. This is founded not only in the na- 
ture of the thing, ſuch cohabitation inferring marriage, without any 


proof of the actual ſolemnizing it, but likewiſe in the expreſs ſtatute*, *'?: 1503. 
which © 7” 


june 1751. 
Kennedy a- 
gainſt Camp- 
bell. 


b Pp. 1696. 
C. 5. 


e p. 1596. 
c. 4. 


4 P. 1690. 
C. 21. 
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which ordains, „That after the huſband's death, the widow who 
e was reputed and holden to be his lawful wife, ſhall have her 
e terce, ay and while it be clearly decreed, and ſentence given that 
6 ſhe was not his lawful wife.” An inſtance of this lately occurred. 
A gentleman had openly cohabited for 20 years with a gentlewoman 
as his lawful wife, and had children with her, and ſhe was regarded, 
as ſuch, by all people in the neighbourhood, during his life. After 
his death, another gentlewoman ſet up a claim of marriage with him 
preceeding that period, and inſiſted in a declarator of it, in order to in- 
title her to the privileges of his widow, and, by a judgment in the laſt 
reſort, was allowed to bring a proof of the ſame. In order to which ſhe 
produced the gentleman's declaration, or certificate of his marriage 
with her, and ſome letters from him importing the ſame; but her claim 
was ſet aſide *, ſince ſhe brought no proof of an actual preceeding 
marriage. And the certificate from the man could not be regarded, 
for it might have been given to cover a criminal intercourſe; nor 
could it operate in prejudice of the third party's intereſt, and his let- 
ters could be of no greater force. And therefore the marriage with 
the other gentlewoman, which was holden and reputed lawful, be- 
hoved to be ſuſtained, and ſhe to be intitled to all the rights and pri- 
vileges of the gentleman's widow. 


Præſumptio juris et de jure, is That which the law not only pre- 
ſumes to be true, but ordains it to be taken for ſuch, without liberty 
to traverſe it, or prove the contrary, Lex praſumit et flatuit ſuper 
fpraſumpto. Thus rights, in ſecurity or ſatisfaction of prior debts, 
muſt be taken to be of the date of the ſeiſin thereon, when the 
granter becomes a notour (notorious) bankrupt within 60 days of 
the ſeifin®, Again, one that is on death-bed is holden to be incap- 
able to diſpoſe of heritage ; but convaleſcence, after the date of the 
deed, is likewiſe fo preſumed, by the perſon's going to church or 
market unſupported, or outliving 60 days. Writings, againſt which 
a certification in an improbation is obtained, are taken to be falſe 
and forged, while it ſtands. Thus likewiſe a woman who does not 
reveal her being with child, nor call for help at the birth, is de- 
clared guilty of child-murther, if it is found dead or amiſſing *; 
and there are many more of the like kind. In ail thoſe, the fre- 
quency of the thing happening, as the law preſumes, gave occaſion 


to eſtabliſh the preſumption into a truth, for the common good of 
ſociety. | 


SEcTION II. Fidions of Law. 


A F1cT10N of law is introduced for the ſame reaſon, with this laſt 
kind of preſumption, but differs much from it; for, in a fiction, the 


law ſuppoſes a thing really to be, which is not: a fiction, being © a 


« ſuppoſition in law, for a good reaſon, againſt the real truth of a 
fact in a matter, poſſible to have been actually performed accord- 
« ing to the ſuppoſition.” Thus, an infant in the womb is eſteemed 
in law to be already born, in queſtions concerning its own benefit. 
Again, a ſecond delivery, Fictione brevis manus, is often ID to- 
have interveened, when it does not ©. In all theſe caſes the facts are 


9 by the law to be, when they are not, to ſerve the purpoſe 


OL. II. 8 G of 


8. Præſum- 
ptio juris et 
de jure, is that 
which the 
law preſumes 
not only to 
be true, but 
ordains to be 
taken for 
truth; divers 
inſtances of 
ſuch. 


9. A fiction 
of law is 
where the 
law ſuppoſes 
a thing to be, 
which really 
is not. Ex- 
amples of it. 


10. Fictions 
of law can 
only be ap- 
plied to the 
particular 
uſes for 
which they 
were deſign- 
ed. 
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of equity, or to avoid multiplicity of deeds. A fiction cannot be inva- 
lidated by a proof to the contrary; mM That it is not fact, is n eee 
in a action, 


IT is a rule, that Tantum rings fftin i in caſu ficto, quantum ve 
ritas in caſu vero, A fiction has the ſame operation in yi, as the ac- 
tual truth would have in the ſame caſe. But it muſt be duly ad- 
verted, That fictions be kept within their preciſe bounds, to anſwer 
only the purpoſe of equity for which they were intended ; and in 
that reſpect the above maxim, which is expreſt in general terms, 
muſt be limited. Thus, for example, the king has a privilege, by 
a clauſe in his charters, to unite lands lying diſcontiguous, in order 
that, by ſuch union, ſeiſin taken upon any one part of the lands, 
ſhall be good for the whole, as if they were really contiguous, which 
frequently ſuperſedes great trouble and expence to the parties con- 
cerned. But to that only particular intent this fiction can be applied, 
or is of uſe : for, put the caſe, that ſome of the lands lie in different 
ſhires from That in which the ſeifin is actually taken, ſuch union will 
not warrant the regiſtration of it in that ſhire to be good for thoſe 


other lands; but it muſt be duly recorded, in the reſpective coun- 


ties where the ſeveral lands actually lie, with which the king's grant 
cannot diſpenſe. To give another inſtance ; in ſummary decrees of 


. regiſtration, the party is feigned to appear by his procurator, and 
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ral import of 
preſumpti- 
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ſtances of 
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things the 
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the judge to give decree againſt him, in order that execution may 


proceed thereon ; and to that purpoſe alone the fiction can be appli- 
ed ; for, in other caſes, as to the queſtion of interrupting the pre- 
{cription of the bond whereupon ſuch decree proceeds, or as to the 
not proponing compenſation againſt the bond, after ſuch decree is 
given, the ſame hath no operation at all; which, however, would 
be the effect of other decrees. 


Obſervations on the Law of England, in _ on to the Premiſes. 


INTENDMENT of law is the Underſtanding or Intelligence of 
the law, according to which all judges ought to regulate themſelves 
in their determinations, and to regard what the law intends or pre- 
ſumes . There are three ſorts of preſumptions, Violent, Probable, 
and Light. Violent Preſumption ſtands often in place of a clear 
proof. Probable moveth little; and Light Preſumptions move not 
at all, according to the learned lord Coke. Divers preſumptions of 
the law occur, which burthen the other party to prove the contra- 
ry; as That every one will act to his own advantage, &c. However, 
it is a maxim in law, that In facto quod ſe habet ad bonum et malum, lex 
intendit magis de bono. And another ſimilar to it, Lex ſemper intendit 
quod convenit rationi. There are many maxims reducible to this 
head, as Semper prafumitur pro ſententia, Sc. 


Ox the other hand, there are ſome things which the law does not 
preſume : thus, unlawful uſury ſhall not be intended, and therefore 
muſt be expreſsly found by the jury; nor ſhall Covin be preſumed, 
but muſt be directly alledged and proved ©. 


THERE 
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tendment) 
449. 


b Coke 1. 
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THERE is. a preſumption eſtabliſhed by ſpecial ſtatute *, vig. That 


where perſons, upon whoſe lives leaſes of lands or tenements were 
determinable, have remained abroad beyond ſeas, or elſewhere, have 
abſented themſelves in England by the ſpace of ſeven years together, 
they ſhall be accounted as naturally dead, in any action brought by 
the leſſors or reverſionors, for recovery of the tenements, unleſs ſuf- 
ficient and evident proof be made of their lives. And, by a later 
ſtatute b, where one ſuſpects the death of ſuch perſons to be conceal- 
ed, he may, on affidavit made before the lord Chancellor, obtain an 
order to oblige thoſe concerned in ſuch perſons to produce them; and, 
upon failure, they ſhall be taken to be dead, and it ſhall be lawful 
for thoſe claiming any intereſt in the lands, in Remainder, Reverſion, 
or otherwiſe, to enter upon the ſaid lands accordingly. 


Tur Tranſitory actions in the law of England give an inſtance of 
fictions of law, as indeed there are many ſuch authoriſed by their law, 
to very good purpoſe : thus, by their conſtitution, all iſſues are to be 
tried in the county where the cauſe of action ariſes, for the ſake of 
bringing juſtice home to the parties, and for the eaſy attendance of 


jurymen and witnefles ; but becauſe that may often be inconvenient, 
the plaintiff is admitted, in actions perſonal, to try his iſſue in what 


place or county he pleaſes, for the furtherance of juſtice : for it is a 
principle of law, That, in tranſitory cauſes of action, the plaintiff 
may alledge the ſame in what place or county he pleaſes © Thus 
likewiſe, in a ſuit upon a deed granted in a foreign country, either 
not bearing the place where it was executed, or a place in ſuch coun- 
try, the plaintiff is allowed, in his count or declaration, to lay it as 
granted in ſome place in England, upon a fiction that the deed was 
there made; for otherwiſe no action could lie upon it in England d. 
But it is a rule, That fictions are not to be maintained beyond the rea- 
ſon which gave riſe to theme. 


T 1. . 


Aduvocations. 


* TER the probation is led, it comes to be adviſed by the judges, 


who give their decree according to the merits of the cauſe. 


But as actions before inferior courts may be advocated to a ſuperior, 


in order to review the proceedings before decree, I ſhall firſt diſcourſe 
of Advocations, which, as well as Suſpenſions and Reductions, are 
conſidered by the lord Stair as Actions in the Second Inſtance *; but 
Advocations are improperly ſo termed, as I formerly obſerved “. Suſ- 
penſions ſhall be treated on after decrees, whereof they ſtay the exe- 
cution ; and as to Reduction of decrees, it is the fame with any other 


ordinary action of reduction, which hath been conſidered already; fo 


that, notwithſtanding it be in the fecond inſtance, yet it has nothing 
peculiar in it. An Advocation is“ The bringing a cauſe from before an 
e inferior to a ſuperior court, to be reviewed there, either in order to a 
e Remit or final deciſion.” It does not appear that any ſuch remedy as 
advocations was in uſe among the Romans, tho' indeed, with them, 
| a ſu- 
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a ſuperior judge could ſtop procedure before an inferior *, which may 
have given riſe to our advocations. 


Tur remedy by advocation is of excellent uſe to hold inferior 


courts in the right path of juſtice. And if, after all, they ſhall hap- 


pen to give judgment wrongfully, or againſt the right of the cauſe, 
the next reſource is to a ſuſpenſion, to ſtay execution upon their de- 
crees, till the errors therein ſhall be rectified by the ſuperior courts; 
or to a reduction of the ſame, if execution hath proceeded. 


 ApvocaTIoNs are of very antient uſage with us : thus, in the 


books of the Majeſty, we have frequent mention of them in the ſame 


ſenſe as at preſent ; for where parties conceived themſelves leſed by 


inferior judges in their proceedings, they might obtain their cauſes 


4. Advocati- 
on, an inci- 
dent action; 
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gainſt whom 
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to be advocated from them to the high Juſticiar, and if there was a- 
ny wrong or iniquity done by them, the cauſe was carried from them 
to ſuch ſuperior court, and decided there; but, if otherwiſe, it was re- 
mitted or ſent back to the inferior judge to receive its determination b. 
And in thoſe days an advocation was competent to bring cauſes from 
a court- baron to the ſheriff- court, on the head of iniquity ; but which 
afterwards came to be diſcontinued, and takes no place at this day. 


Nor did, as I apprehend, ever ſince the inſtitution of the college of 


juſtice, if not before; for the proceedings before baron courts are 
not ſubject to the review of the ſheriff ; but their juriſdiction is co- 
ordinate with his, tho' certain very antient ſtatutes ſhew that, of old, 


the ſheriff had a kind of ſuperintendency over the courts of barons ; | 
c Stat. Will, 


as he had likewiſe in reſpect to thoſe of biſhops and abbots . 


ADVvoOCATION is an Incident Action; and in civil caſes a cauſe is 


| by it craved to be removed to the court of ſeſſion, to be diſcuſt by 


them, or remitted to the ſame inferior court, with inſtructions, or to 
other competent and unſuſpected judges. Before a bill of advocation 
is paſt by the ordinary on the bills, he takes a ſummary cognition of 


the reaſons, and, in caſe of difficulty, reports it to the lords. The 


party againſt whom a bill of advocation is preſented, may conſent to 
diſcuſs the reaſons upon the bill, in which caſe the letters of advoca- 
tion are not expedited ; but the parties argue the point, vis. Whether 
the cauſe ſhall be advocated or remitted ? and, if it be advocated, 
the parties proceed to the merits, in the ſame manner as if the advo- 
cation were expedited, and come in of courſe for diſcuſſing, and has 
the ſame effect for ſtopping procedure, in the mean time, before 


the inferior judge. 


Bor otherwiſe letters muſt be expedited in the king's name, under 
the ſignet, Diſcharging the inferior judge to proceed in the cauſe, and 
ſummoning the other party to compear before the lords of ſeſſion, in 
civil caſes, to have their judgment awarded concerning the grounds 
of complaint againſt the procedure before the inferior judge. The 
obtainer of the advocation need not formally ſummon the other par- 
ty, but only judicially produce it before the inferior court, and take 
inſtruments thereon ; and all farther procedure, in the cauſe there- 
after, before that court, until the advocation be diſcuſſed, infers con- 
tempt of the lords authority, and ſubjects both party and judge to 


the 
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the conſequences of it, Or till a proteſtation be obtained by the other 
party for not producing and inſiſting thereon. 


Tur advocation therefore muſt be regularly brought in before the 
lords, after the day of compearance is elapſed, and diſcuſſed, before 
the principal cauſe can be farther proceeded in. At diſcuſſing the 
reaſons of advocation, the ſingle point is, Whether the cauſe ſhall be 
advocated or remitted, It is advocated either In jure, that is, for a 
relevant or ſufficient ground in law to advocate the ſame; or Of con- 
ſent, when the party, againſt whom it is raiſed, agrees to advocate 
the cauſe to the lords, without diſputing the reaſons. This is like- 


wiſe the caſe, where the purſuer advocates his own cauſe ; for the 


defender is not bound to admit the purſuer's removing the action 
from the court, where the ſame was brought by himſelf, without a 
juſt reaſon for advocating it. If the cauſe is advocated at diſcuſſing, 
then, in caſes before the court of ſeſſion, it proceeds in the ſame 


manner as if it had been originally intented before them: the libel 


before the inferior court becomes the libel before the lords, and all 
the interlocutors before the inferior court are aboliſhed, and go for 
nothing, and thereafter there is the ſame procedure as in ordinary 
actions before the lords; for truly it becomes ſuch. 


Ir, upon diſcuſſing the advocation, the reaſons are repelled, the 
cauſe 1s remitted Simply to the fame judge, and it proceeds where it 
laſt ſtood, and in the ſame courſe; but, if it is remitted with Inſtruc- 
tions, theſe muſt be obſerved in the ſubſequent procedure. This 
the lords do, if the inferior judge is competent, and the court of ſeſ- 
ſion not; and the judge has committed iniquity, as in conſiſtorial caſes 
before the commiſſars; or that the matter is intricate, and requires 
directions from the lords to manage it; or is of ſmall moment, and 
not admitting diſcuſſion before the lords, as thoſe within 12 /. Sterl. 
for tho', in the common caſe, iniquity is ſufficient ground to advo- 
cate, yet it were a great hardſhip on the party to bring cauſes for 
ſuch ſmall ſums before the lords, which would be exhauſted by ex- 
pences, and therefore the advocating them is diſcharged *. By a 
remit with inſtructions, the other party regularly loſes the remit- 
money to which he is intitled, if the remit. is ſimple. If the cauſe 
is remitted to another judge more competent and anſuſpect, it pro- 


ceeds as if it had been originally begun there, without regard to the 


interlocutors before the firſt court, and the remit-money 1s then like- 
wiſe loſt ; becauſe 'tis clear in both caſes, there was reaſon for the ad- 


vocation, and therefore the advocater ought not to be charged with 
that expence. 


Tur reaſons of advocation are plain from what is already hinted : 
incompetency and ſuſpicion againſt the judge is the firſt. The grounds 
whereon thoſe are founded have been formerly diſcuſſed?. But, if 


any compearance is made for the detender, and allegations propon- 


ed, without declining the judge, it 15 underſtood to be paſt from, 
Primus attus judicii eft judids approbatorius. And therefore the pur- 
ſuer cannot advocate on this head; becauſe he has approbate the com- 


petency of the court by bringing his action before it. The ſecond 
is iniquity, where the judge has paſt interlocutors not according to 


Vol. II. 8 II law. 
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law. . The third is intricacy, when the cauſe is of that importance 
and difficulty, that it merits the cognizance of the ſuperior court. All 
reaſons of advocation muſt be inſtantly verified, that time may not 
be conſumed in diſputing about preliminaries, without coming to the 
merits of the cauſe. | 


THERE are likewiſe advocations in criminal caſes, competent to be 
preſented to the lords of juſticiary, to remove a criminal proſecution 
from an inferior court, in order to be carried on before them, or to re- 
gulate the proceedings of ſuch court ; and which, in ſome reſpect, 
is proper before the court of ſeſſion, as I have largely ſet forth elſe- 
where . As alſo, in maritime caſes, to remove cauſes from inferior 
admiral courts to the high court of admiralty, which are preſented 


to the judge thereof. On adviſing theſe advocations, the reſpective ſu- 


perior courts either admit or reject the advocation as they ſee cauſe. 


Wur an indictment of high treaſon, or miſpriſion of high trea- 
ſon, is found in Scotland by juſtices of Oyer and Terminer, it may 
be certified into the court of Juſticiary by writ of Certiorari, upon 
requeſt made by the king's advocate to the lord chancellor, or lord 
keeper of the great ſeal, for that purpoſe, and the juſticiary is to pro- 
ceed upon, hear and determine the ſame, as the court of King's bench 
in England may do upon ſuch indictment removed, and certified in- 


to the ſaid court; but this regulation is only to be in force for ſeven 
years b, unleſs thereafter continued. | | 


Obſervations on the Law of England, in relation to the Premiſes. 


THERE are divers methods, by the law of England, for remoy- 


ing cauſes from an inferior to a ſuperior court, or to ſtay proceedings 


in the inferior court. Thus, in civil actions, a writ lies, called an 
Habeas Corpus, for removing ſuits out of an inferior to ſome ſuperior 
court, upon the application of the defendant, who conceives that he 
is, or may be injured by the proceedings of ſuch court. By ſerving 
this writ the proceedings in the inferior court are at an end; the per- 
ſon of the defendant being removed, they have loſt their juriſdiction 
over him; and, if they proceed thereafter, their proceedings are void, 
as Coram non judice, and all the proceedings in the ſuperior court are 


2 Sup. tit. 7. 


98. 


c. 19. 


de novo, and new bail muſt be put in. Tho' this writ is a writ of Coke 2. 


Right, yet where it appears intended to Abate a rightful ſuit, the court 


to which application is made for the ſame may refuſe it*. By the 


law of England, cauſes not exceeding 5 /. cannot be removed by 
writs of habeas corpus from an inferior to a ſuperior court; and, if 


ſuch ſhall be granted, the judge from whom the cauſe is intended 
to be removed may notwithſtanding proceed e. 


A Certiorari likewiſe anſwers, in ſome: meaſure, to advocations : 
it is a writ that lies, Where a man has occaſion to produce a record 
of an inferior court into the chancery, from whence it may be tranſ- 
mitted to any other court, by a writ called 1M7t1mus*%. I have taken 
notice, in the foregoing title, that in caſes of high treaſon, and miſ- 


priſion of treaſon, a certiorari lies to remove the ſame from juſtices 


of Oyer and Terminer into the court of juſticiary. 
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AN Injunction is A writ granted by an interlocutory order of the 
chancery, to ſtay proceedings in the ordinary courts of the king. 
And it is ſometimes directed to the eccleſiaſtical courts, upon matter 
ſuggeſted by the party, That he had a good defence in equity, or that 


the court has no juriſdiction in the cauſe, or has done injuſtice in the 
proceedings *, | | 


Or the like effect is a Prohibition, with reſpe& to ſtaying pro- 
ceedings 1n the ſpiritual court, in a matter which is temporal, or 
concerns the king's crown. This writ is directed both to the party 
and the judge, Prohibiting them to inſiſt farther. But, if it appear 
afterwards to the judges temporal, That the matter is proper to be 
determined in the ſpiritual court, the party ſhall have a writ of Con- 
ſultation, commanding the judges of the courts ſpiritual to proceed 
in the cauſe. This laſt writ is ſo called, becauſe, upon conſultation 
or deliberation, the judges comparing the proceedings with the Sug- 
geſtion of the party, find the ſuggeſtion not proved, and therefore 
that the cauſe ſhould be returned to the former court Þ This writ 


may likewiſe be granted for ſtaying proceedings in inferior temporal 


courts, | | | | 


II.. 


Judgments, Sentences or Decrees. 


1 great deſign of judicial procedure is, That the judgments of 
the courts may be obtained, and execution ſued thereon. 
Judgments are either Interlocutory, or Definitive and Final. This 
diſtinction we have from the civil law *. Interlocutory judgments 
are Such, whereby points relating to the cauſe, and previous to its 
final deciſion, are diſcuſſed: The principal of theſe, are the warrants 
for leading proof of the matters, of fact controverted, whether b 
acts of litiſconteſtation, or before anſwer, or upon incident diligence. 
When the probation proceeds upon acts, great Aviſandum is made 
with it, 2. e. the ſame is remitted by the Ordinary upon the acts to 
the lords in preſence, to be adviſed, who thereon give decree, as 
they find juſt. If it is led upon an incident diligence before the or- 
dinary, he makes Aviſandum with it to himſelf, and pronounces the 
decree accordingly. Acts regularly extracted cannot be ſummarily 
altered or recalled ; but may, upon repeating a reduction, where the 
party is overtaken without his own fault. And interlocutory judg- 
ments before inferior courts are rectified, either by themſelves, upon 
a new application ; or by the ſuperior courts, upon advocating the 
cauſe. Even the judgments, which are the warrants of decrees, are 
only interlocutors till the decrees are extracted by the clerk ; for till 
then they are in the power of the judges, and may be altered by 
them. But, after extract of the decree, they are fundti, and the in- 
terlocutors, which are the warrants of the extracted decrees, be- 


come definitive ſentences, 


» Act of ſed. 
Jan. 20. 
1671. 


Buy expreſs act of ſederunt, in daily obſervance, no decree can be 
extracted, unleſs it is put up in the minute- book, nor till 24 hours 
elapſe after it is read of courſe therein ®. And certain rules, for the 


expedition 


3. An injune- 
tion; it ſtays 
proceedings 
in an inferi- 
or court, and 
is ſometimes 
directed to 
eccleſiaſtical 
courts. 


4+ A prohibi- 
tion is a writ 
directed to 
ſtay proceed - 
ings in the 
eccleſiaſtical 
courts; and, 
if it is found 
groundleſs, a 
conſultation 
is granted to 
authoriſe 
them to pro · 
cee d. 


1. Judgments 
of courts, ei- 
ther interlo- 
cutory or de- 
finitive: the 
chief of the 
firſt kind, 
warrants for 
leading the 
proof; can 
ſuch acts be 
ſummarily 
recalled ; the 
warrants of 
final judg- 
ments inter- 
locutory in 


effect, till ex- 


tract of the 
decrees. 


a 


PY Rules to 
be obſerved 


as to extract- 


ing decrees, 
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or as to re- 
claiming pe- 
titions. 


3. A decree is 
the final 
judgment of 
the court 
duly extract- 
ed; it is ei- 
ther condem- 
nator or ab - 
ſolvitor, or 
both. 


4. Decrees of 
the court of 
ſeſſion are ei- 
ther by an 
ordinary, or 
by the whole 
lords; but 
both are of 
the ſame im- 
portance, af- 
ter extract of 
the ſame. 


5. Decrees 
may vary 
from the 
terms of the 
libel, either 
by the act of 
the judge, or 
of conſent of 
the parties; 
they ought 
regularly to 
determine the 
colts of ſuit, 
Profits of the 
thing in ſuit, 
or damages 
thro' the ſuit, 
tho' not li- 
belled, may 
be decreed. 
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expedition of juſtice, are laid down by the lords of ſeſſion, as to not al- 
tering or reviewing interlocutors after a limited time. But theſe rules 
are ſtill with this implied limitation, That in caſe new matter of fact 
come to the party's knowledge or obſervation, petitions thereon 
grounded may be offered to the lords, till extract of the decree *. 


A DECREE, or decreet, is The final judgment or ſentence of the 
ce court, whereby the queſtion between the parties is decided, duly 
< extracted.” It is either Condemnator or Abſolvitor: the firſt, when 
is given in favour of the purſuer, for the whole or part of his claim 
libelled : the other when in favour of the defender, by Aſſoilieing, 
i. e. abſolving him from the whole, or part of the purſuer's claim. 
Whereforethe fame decree may be both Condemnator and Abſolvitor, 
vi. where the defender is abſolved in part, and condemned in part. 


 Decxxs of the court of ſeſſion are pronounced either by Ordina- 


ries, or by the Lords in preſence; and after extract both are of the 
ſame importance and effect; for even in theſe, by an ordinary, it is 
the ſtile of an extracted decree, The lords, Sc. decern, &c. A decree, 
upon the lords adviſing a probation, led- in abſence of the adverſe 
party, 1s ſtill but a decree in abſence, when given.againſt the defen- 
der, but will be eſteemed as in foro, if given againſt the purſuer b. 


And a decree, where the defender compears and propones peremp- 


tory defences before an ordinary, is a decree of the lords in foro con- 
tradictorio, tho' it contain no interlocutor or judgments of the lords 


in preſence, but has the ſame effect, as if it had been pronounced 


by them; becauſe parties are preſumed to acquieſce to the judgments 
of the ordinary, wh they do not reclaim to the lords, as I have 


ſet forth at large elſewhere'*. 


DecREEs may be otherwiſe than in the direct terms of the libel ; 


for they may be qualified by the propoſal or conſent of the party, or 
varied by the judge, of his own motion. They however ought to be 


certain, not ſubject to the event of an uncertain condition ; but the 


purſuer may be burthened with performance of ſome things to intitle 
him to a Condemnator; or the defender, in order to an Abſolvitor. 


The expences or coſts of ſuit ought regularly to be determined in the 


decree, for there is no place to demand them in a freſh ſuit, that 
pleas may not be generated out of pleas. But ſometimes decrees are 


allowed to be extracted, Reſerving the conſideration of the expences, 
which, in conſequence of ſuch expreſs reſervation, may thereafter 


be cognoſced and awarded e, the ſuit, in ſuch caſe, being ſtill pen- 


dent in that reſpe&t. The court may adjudge coſts of ſuit, tho' not 


libelled, being a conſequence of the action, but damages cannot re- 
gularly be determined, without being claimed in the libel ; becauſe 
theſe are part of the principal ground of action. But damage thro' 
the ſuit, ſuch as perſonal charges, which are ſometimes allowed, as 


where perſonal attendance was neceſſary, will be ſuſtained. The rule 


otherwiſe is, That a ſentence cannot extend to things that have fallen 
out, or accrued, after commencement of the ſuit ; except as to fruits 
and profits of the thing libelled, for theſe being acceſſory, are un- 
derſtood to be brought into judgment. 


DECREES 


Act of ſed, 
July 9.1709. 


b Jan. 1735. 
Craik contra 


Craik. 


e Sup. tit. 7. 
d 6, &c. 


d L. 3. cod. 
de fruct. et 
litium ex- 


penſis. 


„ . 
ff. de ædilit. 
edict. I. 3. 


cod. de fruc- 


tibus et lit. 
exp. 


Act of ſed. 
Decem. 9. 
1670. 


bp, 1693. 
. 14; 


© Pp. 1696. 
9. 49 


w 
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DECREES are either in Abſence, or upon Compearance and In fo- 
ro contradictorio, as juſt hinted. Decrees in Abſence are Where the 
defender, againſt whom they are pronounced, has not appeared at 
all, or only proponed dilators. Thoſe give the benefit of bona fide 
poſſeſſion of the fruits intermeddled with in conſequence of them, 
till they are reduced ; nor regularly can one be reponed againſt the 
ſame till he indemnify the other me of the expences in obtainin 
them. A purſuer ſometimes to ſtrengthen a decree in abſence, leads 
a proof, and for that purpoſe extracts an act: this is called Litiſcon- 


. teſtation 7eo abſente. It is improperly ſo termed ; for there can be 


no litiſconteſtation in a juſt ſenſe, but where the defender appears, 
and makes oppoſition by Conteſting the points in diſpute with the pur- 
ſuer, as the term imports. 


A DecRte of regiſtration is not, in any ſenſe, a decree in foro; 
nor properly a decree in abſence, but a decree of a ſpecial and ſingular 
nature. It proceeds without any citation of the party, and indeed 
without any actual pronunciation of the judge. The conſent of the 
party, in the clauſe of regiſtration to ſuch decree, ſupplies both theſe ; 
for he declares That the regiſtration in the judge's books ſhall have 
the ſtrength of a decree; and which regiſtration, by a fiction of law, 
implies That the judge was preſent, and interpoſed his authority, 


THe procedure, in order to ſuch decree, is, That one is filled up 
as procurator in the blank left for inſerting him, and is marked com- 
pearing in the party's name, and conſenting to the decree. 'The pro- 
curator may be any advocate, or proctor before the court in whoſe 
books the writing is regiſtred z he knows nothing of the matter, but 
is filled up by the clerk, who gives out the extract or the decree ; 
and which was authoriſed by ſtatute of ſeſſion *. Nor indeed does the 


judge, in whoſe preſence the writing is ſaid, in the extract, to be 


produced by the procurator, and whoſe authority is interpoſed, know 


any thing of the caſe : all is done ficlione juris, in reſpect of the par- 


ty's conſent. Execution paſſes on theſe decrees, in the ſame manner 
as upon decrees on citation. | 


Dxckrrs of regiſtration, being in virtue of the procuratory or 
mandate in the clauſe of regiſtration, could not be given after the 


 creditor's death; becauſe all mandates fall by the death of the grant- 
er or receiver: but this was remedied by ſtatute, ſince they are man- 


dates in rem ſuam, for the creditor's own behoof. So that now a 
writing may be regiſtred at the inſtance of the ſingular or univerſal 
facceffor to the creditor after his death, in the ſame manner as it 
could have been before it b. But {till the debtor's death renders a ſum- 


mary decree of regiſtration impracticable ; becauſe his heir or re- 


preſentative is not in the field. However, in virtue of ſuch clauſe, 
the writing may be regiſtred, after the debtor or granter's death, for 


6.Decrees are 
either in ab- 
ſence, or up- 
on compear- 
ance; the ef- 
fect of a de- 
cree in ab- 
ſence; litiſ- 
conteſtation; 
reo abſente, 
improper. 


7. A decree 
of regiſtrati - 
on properly 
neither in fo- 
ro nor in ab- 
ſence. 


8. The pro- 
cedure in or- 
der to ſum- 
mary decrees 
of regiſtra- 
tion. 


9. To what 
effect may 
writings be 
re giſtred af- 
ter the death 
of the grant- 
er or receiv- 
er. | 


Conſervation ; but neither could this be done without the aid of a ſta» 


tute ©; for the ſame reaſon, vi. becauſe the mandate periſhed. 


SUMMARY Decrees of 5 5 5 cannot validly be obtained but 
before competent courts, which might have pronounced decrees a- 


gainſt the debtors in an ordinary action; only if certain courts are 


ſpecially 


Vol. II. 81 


10. Decrees 
of regiſtrati- 
on can only 
be in courts 
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competent; 
how far re; 
garded as 
decrees. 
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ſpecially mentioned in the clauſe, they are competent by prorogati- 
on, of which I diſcourſed formerly *. Such decrees of regiſtration 
proceeding without citation, have not the effect of interruption of 
preſcription, nor do they exclude compenſation, which cannot be 
proponed after other decrees *. The writings receive no new force 


or ſtrength by ſuch decrees of regiſtration, which ſerve only in or- 


11. Decrees 


upon com- 

earance, Or 
in foro, ei- 
ther proceed 
without an 
extracted act, 
or upon one; 
the nature of 
both. 


12. If it is 
upon an act 
before an- 
ſwer, does a 
circumducti- 
on of the 
term make 
way for a 
decree. 


13. In an act 
before an- 
ſwer, if the 
defender was 


burthened 


with the 
proof, decree- 
condemna- 
tor, upon cir- 
cumduction 
of the term, 
will be giv- 
en of courſe ; 
but he may, 
on applicati- 
on to the 
lords, be 
heard on the 
relevancy, 
upon refund- 
ing the ex- 
pences. 


der to diligence and execution, againſt the perſon of the defender, 
by caption, or againſt his moveable goods, by poinding; and ſo may 


be ſuſpended, upon any grounds of law that lie againſt the deeds 
themſelves, or grounds of debt. 


DzcREes upon Compearance, or In foro contradiforio, are either 
ſuch as proceed without an extracted Act, or upon one. The firſt 


takes place Where the ground of the decree-condemnator or abſolvi- 


tor is inſtantly verified, and the adverſe party's allegations repelled. 
Decrees upon extracted acts interveen, either When proof is led, in 
conſequence of the act, which muſt be adviſed by the lords in pre- 
ſence ; or when there is no proof led, and then the term is circum- 


duced, at the ſuit of the other party, againft him who was burthen- 


ed with the proof, for not proving, 1. e. he muſt be concluded in re- 
ſpect of his having brought no proof of his allegations; and decree- 
condemnator or abſolvitor is given at the ſame time, as the act directs. 
This courſe obtains where the relevancy is determined in the act. 


Bur if it is an act Before anſwer, circumduction of the term will 
not carry along with it a decree, where the proof was only upon an 
incident queſtion, not deciſive of the cauſe, In ſuch caſe a circum- 
duction only implies a Concluſion of the party as to theſe points which 
were to be proved, and the cauſe muſt be farther proceeded in, with- 


out regard to the ſame. But if any proof to the purport of the act is 


brought, the ſame muſt be adviſed by the whole lords, in order to 
a decree, the relevancy being ſtill open, which, at the fame time, 
will be determined. But, in collateral or incident points, the proof 


ought to be taken on a diligence, and to be adviſed by the lord ordi- 
nary in the cauſe, | 


In an act before anſwer, for proving certain points deciſive of the 
cauſe, if the purſuer was burthened with the proof, and brings none, 
the term will be cir᷑umduced againſt him, and decree- abſolvitor pro- 
nounced in favour of the defender, of courſe, by the ordinary on the 
acts, who circumduces the term: and if the defender was burthen- 


the Irrelevancy, or inſuthciency of the libel in point of law, and will 
be admitted on refunding to the purſuer the expence of the act ex- 
trated for circumducing the term, and ſometimes a farther conſide- 
ration, in reſpect of the delay; for he ought to have repreſented a- 


gainſt the interlocutor, and inſiſted to have the relevancy determin- 


ed, 


a Su . tits 3, 


d 13, 


d P. 1592. 
C, 143. 


a L. 23. 61. 
ff. de con · 
dict. indeb. 
I. pen. cod. 
de re judic. 
b Sup. tit. 25. 
97, &c. 


© Feb. laſt, 
1626. Dou- 
glas. Feb. 9. 


1675. Purvis. 


JL. 25. ff. 
de reg. jur. 


e P. 1672. 
c. 16. § 19. 


f Decem. 12. 


1061. Gor- 
don. 


Trr. XXXVI. Judgments, Sentences or Decrees. . 679 


ed, before the act for the proof went out. But, where the purſuer 
brings no proof, whether in an act before anſwer, or on the relevan- 
cy, the defender muſt be abſolved by the rule, Actore non probante, 
reus abſolvitur. Whether decree proceed upon an act or without it, 
does not alter the nature or force of it; for all decrees are in foro, 
where the defender propones peremptory defences; or where the 
defender, on adviſing the cauſe, is abſolved, tho no compearance 
was made for him, as above remarked. 


ONLy decrees in foro contradictorio, before the lords of ſeſſion, or 
other ſuperior courts of judicature, in a proper ſenſe, operate Res 
judicata, i. e. a final iſſue to the queſtion. And ſuch judgments can- 
not regularly be reverſed or altered by any ordinary court of juſtice. 


And as to the remedy competent by appeal to the Houſe of peers, as 


the laſt Reſort, which may be made at any time within five years af- 
ter extract of the decree, not counting the years of minority, That 
does not hinder the effect of Res judicata in the mean time, till a Writ 
of appeal is ſerved. By the civil law, ſentences became Res judicate 
after expiration of ten days, within which appeal might be entered, 
but not after *,- I have ſpoken at large, in a preceeding title, of the 
exception of Res judicata ®. | 


A Dex againſt ſeveral perſons for the ſame debt only ſubjects 
them pro rata, or to proportionable ſhares of it; unleſs the nature 
of the thing, as againſt partners, tutors, &c. or the expreſs terms 
of the decree, import that they are decreed In ſolidum, jointly and 
ſeverally ©; for otherwiſe the law is more propenſe to liberation than 
condemnation *, by the rule of law, that Favorabiliores rei potius quam 
actores habentur, The defenders are more favourably regarded than 
the purſuers. 


Tux effect of a decree in foro, or res judicata, regularly is, That 
it cannot be again ſuſpended or brought under challenge by reducti- 


on, upon reaſons that were Competent to have been proponed, and 


were not, or that were Repelled in the former decree *. Theſe, in 
the language of our law, are ſaid to be Competent and Omitted, or 
Proponed and Repelled ; which regularly cannot be founded on in a 
ſuſpenſion or reduction of a decree in foro, in order that ſuits may be 
abridged, and not lengthened out to perpetuity ; nor does it alter the 
caſe, whether the defence omitted was in fact or in law f. If a ſuſ- 


_ penſion is offered of ſuch decree, which, upon extraordinary occaſi- 
ons may be done, it muſt be adviſed by the whole lords in preſence, 
in ſeſſion- time, and by three in time of vacation. Decrees in foro 


may only be ſuſpended upon matters emergent, or come to the par- 
ty's knowledge after the decree, or upon ſtrong grounds of equity ; as 
where it proceeds upon a circumduction of the term againſt the par- 
ty for not depofing, he generally will be reponed, upon refundin 

the other all his expences. But, where the lords are ſatisfied of his 
calumniouſneſs, they will hold him faſt, and not repone him to his 
oath, That being only an indulgence in exerciſe of the Nobile officium, 
which they may allow or not, as grounds of equity preponderate on 
the one part or the other, Where the party is minor, he will be re- 
poned againſt competent and omitted, but not againſt proponed 


and 


ther 


14. Only de- 
crees in foro 
contradicto- 
rio, before 
the lords of 
ſeſſion, or o- 
ſuperior 
courts pro- 
perly ope- 
rate res judi- 
cata; how 
became ſen - 
tences with 
the Romans 


res judicatæ. 


15. A decree 
againſt ſeve- 
ral perſons 
regularly 


ſubjects them 


only propor- 
tionably; 
ſometimes 
otherwiſe. 


16. The ef- 
fect of a de- 
cree in ſoro; 
how may a 
minor be re- 
poned againſt 
it. One is 
reponed to 
his oath, af- 
ter a circum- 
duction of 
the term, if 
equity re- 
quire. 
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17. Compe- 
tent and o- 
mitted not 
regarded a- 
gainſt fo- 
reigners, nor 
regularly in 
a decree of 
ranking 0 
creditors. 


18. How fat 


ſentence palt 
upon * oo ; 


writings, or 
thro* not 
production 
of the true 
documents, 
could be laid 
open by the 
civil law, or 


can by ours. 


19. Decrees 
in foro a- 
gainſt defen- 
ders are al- 
ways res ju- 
dicatæ; but, 
as to purſu- 
ers only, ſo 
far as con- 


cerns the 


rights found- 
ed on by 
them; and 
in decrees of 
ſuſpenſion, 
only as to 
points there- 
in determin- 
ed, or that 


| were compe- 


tent by way 
of ſuſpenſion, 


20. In what 


reſpect de- 
crees, even 
before infe- 
rior courts, 
may be term- 
ed Res judi- 
catæ: com- 
penſation not 
admitted 
thereafter, 
unleſs the de- 
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and repelled *. It is the neglect of the doers for the minor, in not 


proponing what was competent; but the lords adviſe what is pro- 


poned, viz. Whether it be relevant, or good in law, to infer what is 
pleaded from it; and, if they repell it as irrelevant, there can be no 
difference in ſuch caſe, whether the party be minor or major. 


Turs of competent and omitted is not laid hold on againſt foreign- 
ers, who are preſumed ignorant of our forms *®. An obvious error 
in a decree in foro may be reCtified in a ſuſpenſion. In a ranking of 


creditors, if a party's intereſt is either not taken notice of, or erro- 


neouſly not ranked in its due place, it may be rectified after the de- 
cree is extracted; for truly ſuch decrees are only in foro, ſo far as 


parties rights and pretenſions have been diſputed and decided e; but 
otherwiſe, for moſt part, the ranking is the work of the clerk, and 


the conductor of the proceſs. 


Ir the ſentence was paſt upon falſe documents, remedy was com- 
petent againſt it by the civil law, as no doubt it is by ours; but, if 
it paſt, thro not production of the right documents, there was no 


redreſs by that law*. But it would ſeem reaſonable and ſuitable to 
our courſe of proceedings, that if ſuch writings were not induſtri- 


ouſly kept up, the party will be heard thereon in a ſuſpenſion or re- 
duction of the decree; for an allegation cannot be ſaid to have been 


competent and omitted, when the party knew nothing of it. If a 


decree, tho in foro, proceed on an error in fact, it may ſtill be rec- 


ALL decrees in foro, in ordinary actions, are res judicatæ, both 


' with reſpect to purſuers and defenders, and thoſe deriving right from 


them : but, as to purſuers, the decree is only Such againſt them, as 
to the rights and intereſts brought by them into judgment, but not 
as to other grounds of action which were not founded on. Hence, 


it is commonly ſaid, that Competent and Omitted is not good againſt 


purſuers s. Decrees. of ſuſpenſion in foro are likewiſe res judicate, 
as to all therein determined, but not as to ſuch points as could only 
be inſiſted in by way of reduction; and, for moſt part, when ſuch 


allegations are repelled, as not competent in a Suſpenſion, Reduction 


is reſerved, as Accords, or according to courſe of law. Nor will ſuch 
decree of ſuſpenſion exclude a ſecond ſuſpenſion of it, and the origi- 


nal decree upon new grounds. Thus generally, competent and o- 
| mitted is not a good objection in the caſe of a decree of ſuſpenſion, 
new grounds being always pleadable, tho' the party may juſtly be 


ſubjected to expences, if he vexatiouſly keep them up ®. 


In a more general ſenſe, all decrees are Res judicatæ, in as much 
as They are to be held as true and juſt till they are reverſed; and, if 
no ſuſpenſion be raiſed of them, receive execution accordingly. 
Hence is the rule in the civil law, which takes place in the law of 
Scotland, that Res judicata pro veritate accipitur ', What is adjudged 
is holden for truth. This may be applied in a juſt enough ſenſe to 
decrees of inferior courts, which are held good, till they are brought 
under challenge and reverſed, But as what is proponed before an 
inferior court, and repelled, is ſtill ſubject to the review of the ſu- 
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perior courts; ſo what was competent to have been proponed, and 
was omitted, may ſtill be inſiſted in by way of ſuſpenſion or reduc- 
tion, Only if it appear, that obvious defences were omitted vexa- 
tiouſly, the lords may ſubje& the party to expences before they are 
received. The decrees before inferior courts likewiſe are ſo far res 
Judicate, that Compenſation is not thereafter receivable, which might 
have been proponed in the decree, becauſe of the expreſs terms of 
the ſtatute *; but, if the decree is turned into a libel, it comes to be 
as a ſimple ſummons, originally intented before the court of ſeſſion, 


Tur form of all extracted decrees in civil caſes is much the fame, 
Premiſing the authority of the judge, the libel, compearance for the 
purſuer, and compearance or abſence of the defender, and the writ- 
ings produced for either party, and the ſentence of the judges, as it 
is extended and modeled by the extracter, called the Grand Decer- 
niture. After which follows the Becauſe of the decree, as it is com- 
monly termed from the initial words, and as containing the reaſons 
that ſupport the decree. This ſets forth the whole ſteps of the proce- 
dure; and, tho it is a tedious way, yet That is abundantly compen- 
ſated by the uſefulneſs of it, to ſhew the grounds of the ſeveral judg- 
ments. The decree being thus extracted, it becomes properly res 
Judicata, which, by our forms, it is not deemed before, being till 
then in the power of the court, as before obſerved ; but when the 
ſame is extracted, the cauſe is out of the court. And as judgments 
ought to proceed with deliberation. and upon due conſideration of 
the merits of the cauſe, therefore the ſtile of extracted decrees be- 
fore the court of ſeſſion is, The lords of council and ſeſſion BEING 

In the 
like manner, it is juſtly obſerved by lord Coke, that judgment, Ju- 
dicium, quaſi juris dictum, is the voice of the law and right, and 
that the antient words of judgment are Conſideratum eft, &c. becauſe 


judgment is ever given by the court, upon due conſideration of the 
record before them b. 


To touch upon Judgments or Sentences in criminal matters. If the 
proſecution is in way of Complaint, at the ſuit of the party aggrieved, 
with concourſe of the procurator-fiſcal, before an inferior court, for 
damages, and a fine or impriſonment, it differs little or nothing from 
That in purely civil caſes. But, if it is by Indictment, and trial by an 
inqueſt or jury, in order to capital, corporal or high arbitrary puniſh- 
ment, as the whole procedure is ſolemn, ſo judgment is given with 
great deliberation and ſolemnity. And the form is the ſame, whe- 
ther it be carried on before inferior criminal judges, or before the 
court of juſticiary : and this is the courſe in all proſecutions before 


that court, the material ſteps of which I have hinted, in diſcourſing 


of that high court ©; and to enlarge farther upon the ſame, would 


exceed the preſent deſign. 


The END of the Second Vorumse. 
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